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MEMORANDA. 

In  May,  1849^  W.  Page  Woody  Esq.,  Q.  C.>  was  ap- 
pdnted  Vice- Chancellor  of  the  County  Palatine  of 
Lancaster,  in  the  place  of  Horace  TwUs^  Esq.,  deceased. 

In  Easter  vacation,  1849,  Edward  John  Lloyd,  Esq., 
Bichard  Malins,  Esq.,  Frederic  Calvert,  Esq.,  Henry 
Singer  Keating,  Esq.,  and  Roundell  Palmer,  Esq.,  were 
appointed  Queen's  Counsel,  and  Mr.  Serjeant  Kingldke 
and  James  JR.  Hope,  Esq.  received  patents  of  pre- 
cedence. 

In  Trinity  vacation,  1849,  the  Hon.  Mr.  Justice 
CoUman  died,  and  Mr.  Serjeant  Talfourd  was  appointed 
one  of  the  Judges  of  the  Court  of  Common  Pleas. 

On  the  6th  of  December,  1850,  John  Ely  ah  Blunt, 
Esq.,  was  appointed  one  of  the  Masters  in  Ordinary,  in 
the  place  of  William  Wingfield,  Esq.,  resigned. 

In  Hilary  vacation,  1850,  Michael  Prendergast,  Esq., 
H,  Bliss,  Esq.,  (7.  S.  Greaves,  Esq.,  William  Charles 
Townsend,  Esq.,  C  Hoggins,  Esq.,  William  Carpenter 
Bowe,  Esq.,  Thomas  Colpitts  Granger,  Esq.,  P.  F. 
0*Malley,  Esq.,  Edwin  James,  Esq.,  Barnes  Peacock, 
Esq.,  and  Kenneth  Macavlay^  Esq.,  were  appointed 
Queen's  CounseL 

The  Bight  Honorable  John  Lord  Campbell  was,  in 
Hilary  vacation,  1850,  appointed  Chief  Justice  of  the 
Court  of  Queen's  Bench,  in  the  place  of  Lord  Denman, 
resigned. 
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ORDERS  IN  CHANCERY.  ad 

1848. 


ORDERS  OP  COURT,  (a) 

29th  December^  1848. 

The  Right  Honourable  Chables  Chbistopher 
Lord  CottenIham,  Lord  High  Chancellor  of 
Great  Britain,  with  the  advice  and  assistance 
of  Henby  Lohd  Langdale,  Master  of  the 
Rolls,  DOTH  hereby,  in  pursuance  of  an  Act  of 
Parliament  made  and  passed  in  the  Session  of 
Parliament  held  in  the  11th  and  12th  years  of  ^^  *^  ^•^• 
the  Reign  of  Her  present  Majesty,  intituled 
"An  Act  to  regulate  certain  Offices  in  the 
Petty  Bag  in  the  High  Court  of  Chancery, 
the  Practice  of  the  Common  Law  side  of  that 
Court,  and  the  Enrolment  Office  of  the  said 
Court,"  and  in  pursuance  of  all  other  powers 
enabling  him  in  this  behalf,  order  akd  direct, 
that  all  and  every  the  Rules,  Orders,  and 
directions  hereinafter  set  forth  shall  hence- 
forth be,  and  for  all  purposes  be  deemed  and 
taken  to  be  general  Rules  and  Orders  of  the 
High  Court  of  Chancery  on  the  Common  Law 
side  thereof,  viz. :  — 

Introductory. 

L  All  fonner  Rules  and  Orders  regulating  the  prac-  Existing  rules, 
tice  and  proceedings  in  the  Petty  Bag  Office,  so  far  as  ^^  continue.* 

the 
(a)  Filed  at  the  Petty  Bag  Office. 
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OEDERS  IN  CHAKCERr. 

1848«  the  same  are  now  in  force  and  are  consistent  with  the 
said  Act  of  Parliament  and  with  these  Orders,  are  to 
remain  in  full  force  and  effect 


Orders  to  take      11.  These  Orders,  as  to  all  suits,  matters,  and  pro- 
Ja».  1849.       ceedings  now  pending  or  hereafter  to  be  commenced, 

are  (so  far  as  the  same  are  applicable  to  the  state  of 
such  matters  and  proceedings)  to  take  effect  on  the 
Ist  day  of  January  1849. 


Official  Attendance  and  Vacations. 
Officialattend-      DDL  In  the  Office  of  the  Petty  Bag. 

Eiice  and  yaca*  ,_..     ^^  g^      .         .  i     i      ^  i. 

tionfl  the  same  !•  ^^e  Office  18  to  be  open  and  doeed  oo  the 

"*d  W^"*  same  days — and, 

OfEce.  2.  The  Vacations  are  to  be  observed  at  the 

same  limes — and, 
3.  The  Clerk  is  to  attend  in  the  Office  doling 
the  same  hours, 
As  are,  for  the  same  piuposes  and  in  relation  to  the 
same  matters,  appointed  by  the  general  Rules  of  the 
Court  of  Chancery  in  the  Office  of  the  Clerks  of 
Records  and  Writs,  subject  nevertheless  to  such  altera- 
tions, as,  for  some  special  reasons,  may  be  at  any  time 
made  by  the  Lord  Chancellor,  with  the  advice  and 
assistance  of  the  Master  of  the  Rolls. 


Clerk  of  the  Petty  Bag. 

B^^to'hSf'^      IV.  TheClerkof  thePettyBagistohavethecare 
common  law     and  custody  of  the  Chancery  Common  Law  Seal^  and 

sed'there^th   ^  ^  ^^*^  ™^  employ  the  same  for  sealing  such  several 
documenu.       Writs  and  all  such  documents  and  writings  as  are,  by 

the  said  act,  authorized  to  be  sealed  with  the  same 

SeaL 

V.  Affidavits^ 


OKDEBS  IN  CHANCERY.  xiu 

y.  Affidavits,  Affirmations  and  DedarationB  to  be        1848. 
used  in  any  proceeding  on  the  Common  Law  side  of  the     ^^^"^ 
Conrt  are  to  be  sworn,  affirmed,  or  declared  before  the  i^j X^X' 
Clerk  of  the  Petty  Bag^  or  before  a  Master  Extra-  davits, 
ordinary  of  the  High  Court  of  Chancery^  and  are  to  be 
£led  in  the  Office  of  the  Petty  Bag. 


VL  Every  Writ,  Bule,  or  Document  issued  or  de-  Of  writs  &c. 
liyered  out  of  the  Petty  Bag  Office  is -to  be  tested  or  ^^^^^ 
dftted  on  the  day  on  which  the  Writ  is  sealed,  or  the 
Bule  or  other  document  is  made. 


VIL  Every  Writ  returned  by  the  Sheriff  is  to  be  Writ  when 
immediately  filed,  and  thereupon  the  day  and  hour  of  ^Sund  ^  ^ 
the  filing  are  to  be  endorsed  on  the  Writ  dorsed. 


en- 


YHL  The  Clerk  of  the  Petty  Bag,  upon  receiving  Verdicts  to  be 
the  return  of  the  transcript  of  the  verdict  of  the  jury,  ^gnJg"^^  bjf*" 
and  proceedings  or  judgment  of  any  Court  of  Common  entered  ac- 
Law,  upon  any  issue  in  kw  or  in  fact,  is  to  file  the 
eame  in  the  Petty  Bag  Office,  and  is  to  cause  an  entry 
to  be  made  of  such  verdict  and  proceedings  or  judg- 
ment, and  such  transcript  is  to  be  annexed  to  the 
original  record  in  the  Petty  Bag  Office,  and  thereupon, 
the  judgment  of  the  Court  of  Chancery  is  to  be  entered 
on,  or  annexed  to,  the  same  record,  in  conformity  with 
the  judgment  of  the  Court  &om  which  the  transcript  is 
returned. 

IX  Every  Solicitor,  whose  name  is  duly  enrolled  Solicitors  may 

T  •      1     TT»  1    r^  /»  /Ni  Bct as  attofnies 

as  such  m  the  High  Court  of  Chancery,  may  act  as  an  ^^  ^y^^  ^^q. 

Attorney  in  any  Action,  Suit,  Matter,  or  Proceeding  mon  bw  side. 

pending  on  the  Common  Law  side  of  the  same  Court, 

a  2  and 
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and  16  to  be  therein  named  and  treated  as  the  Attorney 
of  the  party  by  whom  he  is  retained. 


Change  of  X«  Any  party  changing  or  ceasing  to  employ  his 

entered^aiid  Attorney  in  the  course  of  any  Action,  Suit,  or  Pro- 
notified  to  ceedingy  is  to  cause  an  entry  of  sach  change  or  cessa- 
tion of  employment  to  be  made  and  entered  with  the 
Clerk  of  the  Petty  Bag,  and  to  cause  notice  of  such 
change  or  cessation  of  employment  and  of  such  entry  to 
be  served  on  every  party  to  the  Action,  Suit,  or  Pro- 
ceeding, and  until  such  entry  and  notice  shall  have 
been  made  and  served,  the  former  Attorney  is  to  be 
deemed  and  taken  for  all  purposes  of  the  Action,  Suit, 
or  Proceedmg,  to  be  and  remain  the  Attorney  of  the 
Party. 


Name  of  pro- 
secutor ID  the 
writ  may  be 
inserted  in 
writ. 


Scire  Facias. 

XL  The  name  and  addition  of  the  prosecutor  in  an 
action  of  Scire  facias  may  be  inserted  in  the  Writ,  by 
adding  after  the  usual  words  **  We  are  given  to  under- 
stand and  be  informed  "  words  in  the  form  following, 
viz. :  *'  by  A.  B.,  of,  &C.,''  stating  at  length  the  name^ 
addition,  and  place  of  residence  of  the  prosecutor. 


Fiat  of  Attor- 
ney General 
to  contain 
name  &c.  of 
Prosecutor. 


XII.  If  the  name  of  a  prosecutor  be  inserted  in  a 
Writ  of  Scire  facias,  the  fiat  of  the  Attorney-General 
for  the  issuing  of  such  Writ  is  not  to  be  filed,  unless 
the  same  contains  the  name  and  address  of  such  pro- 
secutor. 


Prosecutor  XIII.  The  proceedings  and  trial  m  an  action  of  Scire 

may  select  the    _.  ..  i,ii.  i  «▼▼ 

Common  Law  facias  may  take  place  and  be  had  in  such  one  of  Her 

Court  for  try-  Majesty's  Superior  Courts  of  Common  Law,  as  may  be 
ing  action.  11  ,   . 

chosen  by  the  party  applying  to  have  the  Writ  sealed. 


XIV.  A 


ORDERS  IN  CHANCERY.  xv 

XIV.  A  writ  of  Scire  facias  to  revoke  Letters  Patent        1848. 

18  not  to  be  sealed;  1,  until  the  fiat  of  the  Attorney-     ^^'^'^^ 
General  is  filed  in  the  Petty  Bag  Office ;  2,  until  the  g^^rTfa^  to^ 
name  of  some  one  of  Her  Majesty's  Superior  Courts  of  revoke  patent. 
Common  Law  is  indorsed  or  written  thereon ;  3,  until  be  filed, 
a  true  copy  of  the  Writ  and  of  any  Drawings  or  Plans      ^'  ^*"J®  °^ 
annexed  thereto  (to  be  verified  by  affidavit)  has  been  endorsed, 
filed  in  the  Petty  Bag  Office.  .rkanXw- 

ings  to  be 
filed. 

XV.  If  such  Writ  has  been  sealed  before  the  Ist  Regulation  as 
day  of  January  1849,  and  the  Record  of  the  Action  to  writs  sealed 
has  not  been  carried  or  transmitted  into  the  Court  of  January  1849. 
Queen's  Bench,  the  name  of  some  one  of  Her  Majesty's 

Superior  Courts  of  Common  Law  is  to  be  endorsed  on 
tbe  Writ,  and  a  memorandum  thereof  entered  with  the 
Clerk  of  the  Petty  Bag  Office  before  any  subsequent 
proceeding  is  taken  in  the  Action. 

XVI.  The  Trial  and  any  proceedings  in  an  action  of  Trial  &c.  to 
Scire  facias  are  to  take  place  in  the  Court  of  Common  Jhe^Court  en- 
Law,  the  name  of  which  is  endorsed  or  written  on  the  dorsed. 
Writ. 


XVII.  A  Bond  of  Indemnity  against  costs  to  be  Bond  of  in- 
incurred  in  the  prosecution  of  an  action  of  Scire  facias^  ^^"""*^y  ^^ 
may  (if  so  desired  by  the  Attorney-General)  be  taken  given  if  de- 
in  th  e  name  of  the  Clerk  of  the  Petty  Bag,  but  the  tLra'ly^Gt*' 
eame  is  not  to  be  deposited  or  filed  in  the  Office  of  the  neral.  ^ 
Petty  Bag,  imless  the  intended  obligors,  and  the  sums 

for  which  they  are  to  give  security,  be  named  by  the 
Attorney-GeneraL 

XVIII.  A  Bond  of  Indemnity  filed  or  deposited  in  How  such 
the  Petty  Bag  Office  may,  at  the  request  of  the  Attorney-  te'Lut  tn^su^t. 
General,  be  put  in  suit  under  such  circumstances,  and 

a  3  upon 
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1848.        upon  such  tenns  and  conditions  as  the  Lord  Chancellor 
or  the  Master  of  the  Rolls  may  approve  of. 


Appearances  XIX.  An  Appearance  is  to  be  entered  by  or  on  be- 
to  be  ent^^  ^^  ^^  ^"^7  Defendant  who  has  been  summoned  by  the 
within  eight      Sheriff  within  eight  days  after  the  Writ  of  Scire  facias 

has  been  returned  and  filed. 


Clerk  to 
ceive  fees 
specified  in 
Schedule, 
and  to  ac- 
count for 
same. 


FEES. 

The  Clerk  of  the  Petty  Bag  is,  until  further  order,  to 
receive  and  take  the  several  fees  which  are  set  forth  in 
the  Schedule  hereunder  written,  and  is  to  account  for 
the  same  and  pay  the  amount  thereof  into  the  Suitors' 
Fee  Fund,  in  the  same  manner  and  at  the  same  times, 
as  the  Clerks  of  Records  and  Writs  receive,  account 
for,  and  pay  the  fees  received  by  them  in  their  Office. 


THE  SCHEDULE  ABOVE  REFERRED  TO. 


Fees  to  be  received  by  the  Clerk  of  the  Petty  Bag, 


For  filmg  every  qualification  of  a  Member  of  Parlia- 
ment -  -  -  - 

On  every  Bedmut  Protettatem  issued  from  the  Crown 
Office  to  swear  a  Justice  of  the  Peace 

On  filing  every  Affidavit  of  execution  of  Articles  of 
Clerkship,  entering  Affidavit,  and  making  the  endorse- 
mento  required  by  the  act  of  Cth  &  7th  Vict  cap.  73. 

For  striking  every  Solicitor  off  the  Roll,  either  at  his 
own  request  or  otherwise  -  -  - 

For  altering  the  name  of  every  Solicitor  on  the  Roll 


£    M»    d. 


-020 


-026 


0    5    0 


0 
0 


7 
7 


6 
6 


For 
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£t.  d.        1848. 
For  erery  Certificate  of  striking  a  Solicitor  off  the  Roll, 

and  for  every  other  certificate  not  herein  specifically 
mentioned  •  «  -  •  -080 

For  enrolling  every  Surrender        -  -  •     1  10    0 

For  the  admission  of  every  Master  in  Chancery  -     1  18    0 

For  administering  every  Oath  and  qualification  in  Court 

(except  on  Admission  of  Solicitors)  «  -880 

For  swearing  any  Officer  of  the  Court  whose  admission 
is  enrolled  in  the  Petty  Bag  Office  (except  Solicitors) 
and  enrolling  the  adnussion         -  -  •    5    0    0 

For  attending  with  Records  or  other  documents  in  any 
Court  or  place  (besides  expenses  to  be  retained  by 
the  Officer  to  his  own  use)  per  diem  •  -    8    8    0 

For  filing  the  returns  to  all  Special  Commissions,  Ar- 
ticles of  the  Peace  on  a  SuppScavU,  and  Commissions 
and  Writs  of  every  kind  returned  and  filed  in  this 
Office  -  -  -  -  -    0    8    6 

Drawing  and  signing  the  Certificate  under  the  Officer's 
hand  of  any  return  being  filed  in  this  Office  where  no 
Office  Copy  is  taken  -  -  . 

For  every  Conge  tTeUre  for  an  Archbishop 
Ditto  for  a  Bishop         ... 
For  every  Royal  Assent  for  an  Archbuhop    - 
Ditto  for  a  Bishop         ... 
.  I'or  every  Patent  of  Assistance  and  Writs  of  ResUtu- 
^  for  an  Archbishop 
Ditto  for  a  Bishop         ... 
For  erery  appointment  of  a  Bishop  for  the  Isle  of 

Man  .  .  -  -  -    9  17  10 

For  preparing  and  issuing  every  Certhrari  other  than 

to  remove  causes  from  the  inferior  Courts  -  -    3    0    0 

For  preparing  every  MUAmu  and  Transcript  of  Com- 
mission of  Lunacy,  Return  and  Inquisition  thereon  to 
the  Lord  Chancellor  of  Ireland  -  -  -    3    0    0 

For  preparing  and  issuing  every  Special  Commission  to 
Kize  Lands  esdieated  to  the  Crown,  or  purchased  by 
Aliens,  or  forfeited  by  Felons,  of  one  skin  only  -    6    0    0 

For  every  additional  skin  -  -  -    3    0    0 

For 


-  0  8 

6 

.  19  15 

8 

-  9  17 

10 

-  19  15 

8 

^  9  17 

1 

10 

-30  17 
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10 

5  14 

8 

10    0 
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5    0 

0 

0  10 

0 

5    5 

0 

5    0 

0 
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For   the  Writ  of  SummoDB  to  every  Peer  and  Lavr 

Officer,  and  for  Election  of  Members  -  -    0    7    9 

For  making  out  the  Commission  for  electing  the  Peers 
of  Scotland  -  -  -  - 

For  drawing  and  engrossing  the  Parliament  Pawn 
Ditto  for  Ireland  -  -  -  • 

The  Bags  for  the  Writs  -  -  -  - 

Fee  from  the  Messenger  to  the  Great  Seal     - 
For  sealing  every  original  Writ  of  Scire  facias  to  re- 
voke Letters  Pateot  or  Commission  on  Petition  of 
Right  -  -  .  -  - 

For  sealing  every  Alias  or  Testatum  Scire  facias 
For    sealing    e?ery    Scire  facias   on  Recognizance   or 

Traverse     -  *-  -  -  -100 

For    examining    and    filing   every  Bond  of  Indemnity 
against  Costs  and  Affidavits        ... 
For  filing  a  Traverse  to  an  Inquisition 
Entering  Appearance  for  every  Defendant 
For  entering  every  Rule  requiring  entry  only  - 
For  drawing  up  and  entering  every  other  Rule 
For  drawing  up  and  entering  a  Special  Order 
For  signing  every  Judgment  or  entry  of  Nolle  prosequi  - 
For  filing  a  Record  of  Issue  on  a  Scire  facias  to  revoke 
Letters  Patent  or  Traverse,  and  sealing  the  Tran- 
script -  -  -  -  -500 
Ditto  on  a  Scire  facias  on  Recognizance,  or  on  a  Bill 

against  an  Officer  of  the  Court    -  -  -    2    0    0 

For  drawing  and  entering  an  Order  to  vacate  Letters 

Patent         -  -  -  -  -200 

For  filing  Order  for  delivery  out  of  Bond        -  -    0  10    0 

For  swearing  every  Deponent  to  an  Affidavit  -    0     1    6 

For  every  Exhibit  thereto  -  -  -    0    2    6 

For  taxing  a  Bill  of  Costs  for  every  side         -  -    0     1    0 

For  filing  every  Affidavit  -  -  -    0     1     0 

For  Office  copy  of  Affidavit,  per  folio  -  -    0    0    4 

On  filing  every  Bill  against  an  Officer  of  the  Court         -    0  10    0 
For  preparing,  engrossing,  and  perfecting  the  Exemplifica- 
tion of  any  Record,  if  one  skin  only  -  -550 

For 
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For  every  additional  skin 

For  every  Search  for  a  precipe  or  Writ  filed  - 

For  searching  the  (Calendar  for  every  year      ^ 

For  inspection  of  any  Record  besides  the  search 

For  the  Office  copy  of  any  Record,  per  folio  • 

For  Certificate  of  examination  under  the  Officer's  hand 

and  the  Office  Seal      -  -  -  -    0    3    4 

For  the  re*examination  of  the  copy  of  any  Record,  if 

short  ..... 

If  long,  per  folio  - 

For  sealing  every  Writ  of, 

Audiia  querela  ... 

Ad  quod  damnum         .... 

Accedoi  ad  curiam       ... 

Attachment  ... 

Commission  of  Errors 

Coniumace  capiendo      -  .  .  > 

Coronatore  eKgend'  or  amovend*    - 

CajMos  ad  tatUfaciendum  -      *  - 

Certiorari  (except  to  remove  a  conviction  for  felony) 

Dower        -  -  -  . 

Error  .  -  .  - 

Ditto  to  Parliament    -  .  - 

Excommunicato  capiendo 

Elegit  .... 

JExecutione  Judidi         ... 

False  Judgment  .  « 

Fieri  fadoi  -  .  •  • 

Inquiry  of  damages      ... 

Justicies      .  •  .  . 

Levari  faaat  ... 

Mittimus  upon  Certiorari  or  tignificavU 

Ne  exeat  regno  ... 

Ne  admUtoi  ... 

Pont  .... 

Procedendo  ... 

Prohibition    -  -  -  . 

Quare  impedit  ... 

Regardatore 


1848. 
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Regardatore  eUgend'  or  amovewP 
Hffcordon     -  •  •  •  • 

SupenedeoM  .... 

Scire  faeioi  (except  those  apedallj  mentioned) 
Ven^tkmi  ejBpotuu        •  •  .  • 

Venire  •  -  -  -  - 

V^tiir^  imMwmrm^wP  -  -  •       '  • 

wCnSre  wKfpHCtCiWk  •  ■  •  • 

FmdSofio  «£Jg)0iur  or  mnoeiffMr       »  .  . 

Writ  of  Priyil^ge         -  .  -  - 

For  resealing  every  Writ  ^  .  .  • 

COTTENHAM,  C. 
LAKGDALE,  M.  R. 


£    t. 
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ORDER  OP  COURT,  (a)  f 

Srd  August,  1849. 

The  Right  Honourable  Chablks  Christopher 
Lord  Cottenham,  Lord  High  Chancellor  of 
Great  Britain,  with  the  advice  and  assistance 
of  the  Right  Honourable  Henry  Lord  Lang- 
DALE,  Master  of  the  Rolls,  doth  hereby,  in 
pursuance  of  an  Act  of  Parliament  made  and 
passed  in  the  Session  of  Parliament  held  in 
the  12th  and  13th  years  of  the  Reign  of  Her  18  &13  rtd. 
present  Majesty,  intituled  "  An  Act  to  amend 
an  Act  to  regulate  certain  Offices  in  the  Petty 
Bag  in  the  High  Court  of  Chancery,  the 
Practice  of  the  Common  Law  side  of  that 
Court,  and  the  Enrolment  Office  of  the  said 
Court,"  and  in  pursuance  of  all  other  powers 
enabling  him  in  this  behalf,  order  and  DnuscT, 
that  the  several  Orders  comprised  in  the  Ge-  The  nth  and 
neral  Order  of  the  29th  of  December  1848,  of  29th  De- 
which  are  respectively  numbered  11  and  12  ^^^!^ 
be,  and  the  same  are  hereby,  abrogated  and 
discharged. 

COTTENHAM,  C. 

L ANGDALE,  M.  R. 

(a)  Filed  at  the  Petty  Bag  Office. 
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17th  July,  1840. 

Rules  and  Regulatioks  made  by  the  Masteb  of 
THE  R0LLS9  for  the  management  of  the  Public  Record 
Office^  for  the  admission  of  persons  to  the  use  of  the 
Records,  Calendars,  and  Indexes,  and  the  amount  of 
fees  to  be  paid  for  the  same,  and  for  copies  of  Records, 
pursuant  to  the  statute  made  and  passed  in  the  Parlia- 
ment  held  in  the  first  and  second  years  of  the  reign 
of  Her  present  Majesty,  intituled  "  An  Act  for  keep- 
ing safely  the  Public  Records;^ (a)  the  same  to  be 
observed  and  paid  in  the  said  Public  Office,  and  in  the 
Record  Offices  of  the  Tower,  Rolls  Chapel,  and  Chap- 
ter House,  and  the  Repositories  of  the  Records  of  the 
King's  Bench  at  the  Rolls  House,  the  Common  Pleas 
in  the  Carlton  Ride,  and  the  Repository,  Na  3.  White- 
hall Yard,  and  of  the  Exchequer  of  Pleas  in  the  said 
Repository,  No.  3.  Whitehall  Yard,  and  all  such  other 
Record  Offices  and  Repositories  as  shall  hereafter  be 
brought  under  the  r^ulations  of  the  said  Act,  by  the 
said  Master  of  the  Rolls. 

I.  The  Public  Office  and  aU  the  above-mentioned 
Offices  and  Repositories  are  to  be  opened  daily  from 
ten  till  four,  excepting  on  Sundays  and  the  following 
holidays,  viz. :  — 

May  24th,  Her  Majesty's  birth-day. 

June  28th,  Her  Majesty's  coronation. 

Good  Friday  and  Saturday  following,  Easter  Monday 
and  Tuesday. 

Whit-Monday  and  Whit-Tuesday. 

Christmas  Day  to  New- Year's  Day  inclusive. 

And  such  days  as  may  be  appointed  for  public  Fasts 
or  Thanksgivings. 

IL  A 

(a)  1  ac  2  ric/.  c.  94. 
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n.  A  book  18  to  be  kept  at  each  of  the  said  Record  1840. 
OflSces  and  Repositories,  in  which  each  party  requiring 
the  use  of  Records  is  to  enter  the  following  particulars, 
viz. : — clat^  name  of  party  making  the  applicationi  re- 
ference to  the  Record,  and  the  service  which  he  requires, 
viz. :  —  inspection,  extract,  copy,  or  attendance  with  a 
Record,  (a) 

in.  Upon  the  inspection  of  the  Record,  the  party 
may  take  notes,  extracts  or  copies  therefrom  in  pencil, 
as  he  may  think  fit. 
• 

I Y.  Copies  are  to  be  made  and  deliyered  according 
to  priority  of  application,  or  as  near  thereto  as  the 
nature  of  the  copy  wiU  admit  of,  except  in  special 
cases,  for  particukr  reasons  assigned. 

y.  No  Assistant  Keeper,  Clerk  or  other  Officer,  is 
to  act  as  a  Record  Solicitor  or  as  Record  Agent  for 
individuals,  otherwise  than  in  the  discharge  of  his  official 
duties. 

VI.  No  stranger  is  to  be  allowed  to  have  any  use  of 
a  Record,  excepting  in  the  presence  and  under  the 
inspection  of  an  Assistant  Keeper  or  other  Officer  of 
the  establishment ;  and  in  all  cases  where  the  Record 
may  be  liable  to  be  injured  or  damaged,  the  Assistant 
Keeper  is  to  give  such  directions  for  preventing  such 
injury  or  damage  as  the  case  may  require. 

VIL  Except 

(a)  By  a  General  Order  of  the  production  of  any  Record 

the  Cornmon  Law  Courts  of  the  &c,  deposited  in  the  Public  Re- 

3d  of  May  1848,  no  tubpcena  cord  Office  without  the  order  of 

dateet  tecum  is  to  issue  to  enforce  a  Judge. 

b  2 
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1840.  YIL  Except  the  fees  under  mentionedi  no  fee^  nor 

any  gratuity  or  reward  ia  to  be  received  by  any  Officer 
of  the  establishment,  from  any  person  consulting  or 
using  the  Records ;  save  only,  that  if  any  party  should 
desire  to  obtain  information  respecting  any  Records  ia 
the  Rolls  Chapel  from  the  Indexes  heretofore  bdon^g 
to  the  late  Mr.  Kipling^  the  Assistant  £eeper  of  the 
Records  at  the  Rolls  Chapel  shall  (until  further  ar- 
rangements can  be  made  for  the  relief  of  the  public), 
be  at  liberty  to  receive  for  the  parties  who  may  be 
entitled  thereto,  such  fees  as  have  been  heretofore  pidd 
for  the  use  of  such  Indexes. 


Table  of  Fees  to  be  paid  for  the  use  of  the  Re- 
cords, Calendars,  and  Indexes,  and  for  Copies  of  Re- 
cords at  the  above-mentioned  Record  Offices  and 
Repositories. 

£  t.  d. 

For  a  general  search  in  all  the  calendars  or  indexes  of 

each  Office  •  -  -  -    0    1    0 

For  inspection  of  Records :  — - 

[The  fee  to  coyer  all  the  iise  which  may  be  made 
of  the  Record  for  the  current  week.] 

Each  se{}arate  roll  of  Chancery  or  other  roll  of  con- 
secutive enrolments,  excepting  the  specification 
rolls  at  the  Rolls  Chapel     -  -  -    0     1    0 

The  rolls,  files,  or  bundles  of  proceedings  of  Courts 
of  Common  Law,  each  year  (that  is  to  say,  the 
Records  of  the  four  Terms  to  be  covered  by  the 
fee)      -  -  -  -  -010 

Rolls  of  Ministers'  and  Receivers*  Accounts,  Court 
Rolls,  Surveys,  Extents,  Terriers,  Deeds,  and 
miscellaneous  documents  classed  topographically 
under  one  head,  whether  of  parish,  town,  vill, 
manor,  lordship,  borough,  city,  deanery,  archdea- 
conry or  diocese,  each  set  or  series      -  -    0    5    0 

Single  Records  of  the  last  mentioned  description    -010 

Specifi- 


0 

5 

0 

0 

1 

0 

0 

1 

0 

0 

1 

0 

0 

1 

0 
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£  *.  d.        1840. 
Specifications  at  the  Rolls  Chapel  each,  and  which 

is  to  include  the  fee  for  search  •  -    0     1     0 

Post-mortem  Inquisitions  and  other  inquisitions  upon 
the  file.  Returns  to  Commissions,  Pedes,  Chiro- 
graphs, and  Concords  of  Fines  -  -    0     I     0 
General  inspection  of  the  last  mentioned  documents 
as  to  anj  family  or  place      ... 
Rolls  of  Parlifiment  or  other  parliamentary  proceed- 
ings, each  parliament           ... 
Proceedings  in  Courts  of  Equity,  each  suit 
Every  bound  book,  portfolio,  or  volume,  without  re- 
ference to  the  nature  or  number  of  the  documents 
which  it  may  contain           ... 
All  other  documents  not  before  enumerated,  each  - 
[If  the  number  bom  fide  required  for  prosecuting  any 
search  relating  to  any  family,  place,  or  sitgle  ob- 
ject of  enquiry,  shall  exceed  £ve,  then  it  shall  be  in 
the  discretion  of  the  Assistant  Keeper  to  remit 
the  fees  for  all  above  that  number.] 
For  Copies  of  Records :  — 

Under  three  folios  of  ninety  words         -  -    0    1     6 

Above  three  folios,  per  folio    •  -  -    0    0    6 

[The  fee  for  inspection  of  a  record  to  be  deducted,  if 
a  copy  be  taken  from  the  record  produced.] 
For  Examination  and  Authentication  :  — 

Under  three  folios,  if  required  •  -    0     I     6 

Above  three  folios,  per  folio,  if  required  -  -    0    0    6 

For  Enrolment  of  any  specification,  per  folio  -  -    0    0    6 

For  annexing  drawings  or  maps  to  any  enrolment  or 

specification  -  -  >>  -010 

For  attendance  at  the  Bar  of  the  House  of  Lords  or  else- 
where, for  the  purpose  of  producing  records,  (including 
the  production  thereof,)  or  for  giving  evidence  upon 
the  Records,  per  diem  -  -  -  -     2     2    0 

Attending  the  Master  of  the  Rolls  on  a  vacatur  -    0    5    0 

L  ANGDALE,  M.  R. 
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1849. 


ORDER  OF  COURT,  (a) 

Mandajfj  \(Mi  December^  1849. 

The  Right  Honourable  Chables  Christopher, 
Lord  Cottenhah,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and  as- 
fidstance  of  the  Right  Honourable  Henbt  Lord 
Laiitgdale,  Master  of  the  Rolls,  and  the  Right 
Honourable  Sir  Laiicelot  Shadwell,  Vice- 
Chancellor  of  England,  doth  hereby  order 
AND  direct,  in  manner  following,  (that  is  to 
say):  — 

That  in  all  cases  in  which  costs  are  ordered  to  be 
paid  to  a  party  suing  or  defending  in  forma  pauperis^ 
such  costs  shall,  unless  the  Court  shall  otherwise  order, 
be  taxed  as  dio€$  costs. 

That  this  Order  be  drawn  up  and  entered  by  the 
of  the  siud  Court. 

Cottenham ,  C. 

Langdale,  M.  K 

Lancelot  Shadwell,  V.  C.  E. 

(a)  Reg.  Lib.  184^  B.  foL  116. 
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1850. 


ORDER  OF  COURT,  (a) 

23rd  day  of  February,  1850. 

The  Right  Honourable  Chahles  Chbistopheb 
Lord  Cottenham,  Lord  High  Chancellor  of 
Great  Britain,  doth  hebebt  obdeb  and  dibect 
in  manner  following,  that  is  to  say :  — 

That  aQ  Causes  required  to  be  heard  before  the  Lord  Causes  to  be 
ChanceUor,  or  one  of  the  Vice-ChanceUors,  shaU,  on  ^l^^J^^^ 
and  after  the  first  day  of  March  next,  be  set  down  for  Chancellor 
hearing  by  the  Registrars,  upon  production  to  them  of  chancellors 
the  Certificate  of  the  proper  officer  that  the  same  is  in  a  without  fiat, 
fit  state  to  be  set  down  for  hearings  without  any  Fiat, 
Oider>  or  Direction  from  the  Lord  Chancellor  for  that 
purpose. 

That  on  and  after  the  said  first  day  of  March  next,  Further  di- 
all  Causes  for  further  Directions,  or  on  Equity  reserved  actions,  &c 

^^  ObC«f  CO  OC  S6v 

after  a  Trial  at  Law  shall  have  been  had,  or  the  Certi-  down  without 

ficate  of  a  Court  of  Law  shall  have  been  obtained,  in  ^f » ^"  °'^®^ 

'        oi  course, 

pursuance  of  a  Decree  or  Order  pronounced  by  the  drawn  by  the 
Lord  Chancellor,  or  one  of  the  Vice-Chancellors,  and  all  *^^'*"^*' 
Fleas,  Demurrers,  Exceptions  and  Objections  for  want 
of  Parties  required  to  be  heard  before  the  Lord  Chan- 
cellor, or  one  of  the  Vice-Chancellors,  shall  be  set  down 
by  the  R^istrars  for  hearing  on  Orders  drawn  up  by 
them  upon  Petition  to  the  Lord  Chancellor,  left  with 
the  Registrar,  without  any  Fiat  or  Direction  from  the 
Lord  Chancellor. 

That, 

(a)  Reg.  Lib.  1849  B.  fol.  389. 
b  4 
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Variation  of 
fees  to  be 
taken  by  the 
Lord  Chan- 
cellor's prin- 
cipal Secre- 
tary. 


That,  in  lieu  and  instead  of  the  Fees  heretofore  re- 
ceivable by  the  Lord  Chancellor  s  principal  Secretary 
on  his  own  account  (a),  and  on  account  of  the  Gentle- 
men of  the  Chamber,  or  of  any  other  Officer  of  the 
Court  of  CI)(incery,  and  paid  at  the  Office  of  the  said 
principal  Secretary,  he  shall  receive  and  take  only  the 
Fees  set  out  in  the  Schedule  hereto,  except  as  to  all 
Petitions  presented  previous  to  the  said  first  day  of 
March  next,  the  Court  Fees  upon  which  are  to  be  paid 
as  heretofore. 

COTTENHAH,  C. 
(a)  See  Sandert*  Orders,  598. 


SCHEDULE  ABOVE  REFERRED  TO. 

For  every  Appeal  or  Petition  for  re-hearing  of  a  Cause  - 

For  every  Petition  for  a  letter  to  any  Peer  of  this 
Heahn,  and  for  the  Letter      .... 

For  every  Petition*  whether  in  a  Cause  or  where  no 
Cause  is  depending,  inchiding  the  Fee  on  the  hearing, 
heretofore  payable  to  the  Gentlemen  of  the  Chamber 
to  the  Lord  Chancellor  ... 

For  Copies  of  Affidavits,  id,  per  folio. 


£ 
1 


s, 
0 


d. 
0 


1    0    0 
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1850. 


ORDER  OF  COURT,  (a) 

Monday ^  the  22nd  day  of  April,  1850. 

The  Right  Honourable  Charles  Christopher 
Lord  Cottenham,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and 
assistance  of  the  Right  Honourable  Henry 
Lord  Langdale,  Master  of  the  Rolls,  the 
Right  Honourable  Sir  Lancelot  Shadwell, 
Vice-Chancellor  of  England,  the  Right  Honour- 
able the  Vicc-Chancellor  Sir  James  Lewis 
Knight  Bruce,  and  the  Right  Honourable 
the  Vice-Chancellor  Sir  James  Wigram,  doth 
herebt,  in  pursuance  of  an  Act  of  Parliament 
passed  in  the  fourth  year  of  the  Reign  of 
Her  present  Majesty,  intituled  *'An  Act  for  4  r/c/.c.  94. 
facilitating  the  Administration  of  Justice  in 
the  Court  of  Chancery,"  and  of  an  Act  passed 
in  the  fifth^year  of  the  reign  of  Her  present 
Majesty,  intituled  "  An  Act  to  amend  an  5  Ftce.  c.  52. 
Act  of  the  Fourth  Year  of  Her  present 
Majesty,  intituled  *An  Act  for  facilitating 
the  Administration  of  Justice  in  the  Court  of 
Chancery,' "  and  of  an  Act  passed  in  the  eighth 
and  ninth  years  of  the  reign  of  Her  present 
Majesty,  intituled  "  An  Act  for  amending  ccr-  8  &  9  rtci. 
tsin  Acts  of  the  Fourth  and  Fifth  Years  of  ^' 

the 

(a)  Reg.  Lib.  1849  B.  (bl  . 
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1850. 


the  Reign  of  Her  Majesty,  for  facilitating  the 
Administration  of  Justice  in  the  Court  of 
Chancery,  mi  for  providing  for  the  Di«.h.rge 
of  the  Duties  of  the  Subpoena  Office  after  the 
Death,  Resignation,  or  Removal  of  the  present 
Patentee  of  that  Office,"  and  in  pursuance 
and  execution  of  all  other  powers  enabling 
him  in  that  behalf,  ordsb  and  dibect,  That 
all  and  every  the  Rules,  Orders,  and  Directions 
herein-after  set  forth  shall  henceforth  be,  and 
for  all  purposes  be  deemed  and  taken  to  be, 
General  Orders  and  Rules  of  the  High  Court 
of  Chancery;  viz. 


The  following 
persons,  in- 
stead of  pro- 
ceeding by 
bill,  may  file 
claim:  — 


Creditor  of 
deceased. 


Legatee. 


Residuary 
legatee. 


Next  of  kin. 


I.  Any  person  seeking  equitable  relief  may^  without 
special  leave  of  the  Court,  and  instead  of  proceeding  by 
bill  of  complaint  in  the  usual  form ,  file  a  claim  in  the 
Record  and  Writ  Clerks  Office,  in  any  of  the  following 
cases ;  that  is  to  say,  in  any  case  where  the  Pldntiff  is 
or  claims  to  be, 

1.  A  creditor  upon  the  estate  of  any  deceased  person, 
seeking  payment  of  his  debt  out  of  the  deceased's 
personal  assets. 

2.  A  legatee  under  the  will  of  any  deceased  person, 
seeking  payment  or  delivery  of  his  legacy  out  of 
the  deceased's  personal  assets. 

3.  A  residuary  legatee  or  one  of  the  residuary  legatees 
of  any  deceased  person,  seeking  an  account  of  the 
residue,  and  payment  or  appropriation  of  his  share 
therein. 

4.  The  person  or  apy  of  the  persons  entitled  to  the 
personal  estate  of  any  person  who  may  have  died 
intestate,  and  seeking  an  account  of  such  personal 
estate  and  payment  of  his  share  thereof. 

5.  An 
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5*  An  executor  or  admixiiatrator  of  any  deceased  per-        1850. 
ton,  seeking  to  have  the  personal  estate*  of  such  J^"^^^^^' 
deceased  person  administered  under  the  directions  administrator. 
of  the  Court. 

6.  A  I^al  or  equitable  mortgagee  or  person  entitled  Mortgagee. 
to  a  Hen  as  security  for  a  debt,  seeking  foreclosure 

or  sale,  or  otherwise  to  enforce  his  security. 

7.  A  person  entitled  to  redeem  any  legal  or  equitable  Mortgagor. 
mortgage  or  any  lien,  seeking  to  redeem  the  same. 

8.  A  person  entitled  to  the  specific  performance  of  Vendor  or 
an  agreement  for  the  sale  or  purchase  of  any  pro-  P"^^®*®^' 
perty,  eeeking  such  specific  performance. 

9.  A  person  entitled  to  an  account  of  the  dealings  Partner, 
and  transactions  of  a  partnership  dissolved  or  ex- 
pired, seeking  such  account. 

10.  A  person  entitled  to  an  equitable  estate  or  in-  Cettid  que 
terest,  and  seekine  to  use  the  name  of  his  trustee  iT^'^'^rl!.^,- 

'  o  name  ox  trus- 

in  prosecuting  an  action  for  his  own  sole  benefit.       tee. 

11.  A  person  entitled  to  have  a  new  trustee  appointed.  Party  en- 

m  a  case  where  there  is  no  power  in  the  instrument  ^^^  trustec^^ 
creating  the  trusts  to  appoint  new  trustees,  or  appointed. 
where  the  power  cannot  be  exerdsed,  and  seeking 
to  appoint  a  new  trustee. 

IL  Such  claim  in  the  several  cases  enumerated  in  Form  of 
Order  L  is  to  be  in  the  form  and  to  the  effect  set  forth 
in  Schedule  A.  hereunder  written,  as  applicable  to  the 
particular  case,  and  the  filing  of  such  claim  is,  in  all 
cases  not  otherwise  provided  for,  to  have  the  same  ^^t^ofbiu 
force  and  effect  as  filing  a  bilL 

TIL  Every  such  claim  is  to  be  marked,  at  or  near  the  Claim  to  be 
top  or  upper  part  thereof,  in  the  same  manner  as  a  bill  is  |^^  -^^  ^J,  *' 
now  marked,  with  the  name  of  the  Lord  Chancellor  and 
one  of  the  yice-Chancellors,  or  with  the  name  of  the 
Master  of  the  Bolls. 

IV.  Upon 


xxxn 
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1850.  ly.^  Upon  filing  eucli  dum^  the  Plaintiff  thereby 

^^^T^"^^^  claiming  *may  sue  out  a  writ  of  Bummons  against  the 
inons  to  ap-  Defendant  to  the  clann,  requiring  him  to  cause  an  ap- 
pear and  shew  p^jjm(»e  ^o  be  entered  to  such  writ,  and  also  requiring 

him,  on  a  day  or  time  to  be  therein  named,  or  on  the 
seal  or  motion  day  then  next  following,  to  shew  cause, 
if  lie  can,  why  such  relief  as  is  claimed  by  the  Plaintiff 
should  not  be  had,  or  why  such  order  as  shall  be  just, 
with  reference  to  the  claim,  should  n6t  be  made. 


Form  of  writ 
of  summons. 


y.  Such  writ  of  summons  is  .to  be  in  the  form  and  to 
the  effect  in  that  behalf  set  forth  in  No.  1.  of  Schedule  B. 
hereunder  written,  with  such  variations  as  circumstances 
may  require,  and  is  to  be  sealed  with  the  seal  of  the 
office  of  the  Clerks  of  Records  and  Writs. 


By  special 
leave,  a  claim 
may  be  filed 
in  cases  not 
enumerated. 


yi.  In  any  case,  other  than  those  enumerated  in 
Order  I.,  or  in  any  case  to  which  the  forms  set  forth  in 
Schedule  A.  are  not  applicable,  the  Court  (if  it  shall  so 
think  fit)  may,  upon  the  ex  parte  application  of  any 
person  seeking  equitable  relief,  .and  upon  reading  the 
claim  proposed  to  be  filed,  give  leave  to  file  such 
claim  and  sue  out  a  writ  of  summons  thereon  under 
these  Orders ;  and  if  such  leave  be  given,  an  endorse- 
ment thereof  by  the  Registrar  upon  the  proposed  claim 
shall  be  a  sufficient  authority  for  the  Record  and  Writ 
Clerk  to  receive  and  file  such  claim. 


Who  to  be 
Defendants 
where  execu- 
tor  or  ad- 
ministrator 
is  Plaintiff. 


yil.  In  the  case  provided  for  by  the  5th  Article  of 
Order  I.,  any  one  person,  who,  under  the  3rd  or  4th 
Article  of  Order  I.,  might  have  claimed  relief  as^ainst 
the  executor  or  administrator  of  the  deceased  person 
whose  personal  estate  is  sought  to  be  administered,  and 
the  co-executor  or  co-administrator  (if  any)  of  the 
Plaintiif,  may  be  named  in  the  writ  of  summons  as  De- 
fendants 


\ 
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fendants  to  the  suit ;  and,  in  the  first  instance^  no  other       1850. 
person  need  be  therein  named.  ^^*y*^^ 

Vin.  In  other  cases,  the  only  person  who  need  be  The  person 
named  in  the  writ  of  summons  as  Defendant  to  the  suit,  ^hon^rcc^t 

in  the  first  instance,  is  the  person  against  whom  the  relief  claimed 
V  !•  •    T      .1      1  •      J  to  be  Defend- 

relief  is  du'ectlj  daimed.  ant. 

9 

IX.  All  claims,  and  all  ^vi5ts,  caveats,  proceedbgs.  Proceedings 

•,       .  ^^  .  °      to  be  subject 

QirectioDs,  and  orders  consequent  thereon,  either  before  to  the  Gene- 

the  Court  or  in  the  Master's  offices,  are  to  be  deemed  ^^  ^f^^"  ^"^ 

^  '  practice. 

proceedings,  writs,  and  orders  subject  to  the  general 

^es,  orders,  and  practice  of  the  Court,  so  far  as  the 

same  are  or  may  be  applicable  to  each  particular  case 

and  consistent  with  these  Orders ;  and  all  orders  of  the  Orders  to  be 

Court,  made  in  such  proceedings,  are  to  be  enforced  in  forced. 

fte  same  manner  and  by  the  same  process,  as  orders  of 

^e  Court  made  in  a  cause  upon  bill  filed. 


^  Writs  of  summons  are,  as  to  the  number  of  De^  Writs  of  sum- 
^cJants  to  be  named  therein,  as  to  the  mode  of  service  lated  to  sub- 
^'^f,  and  as  to  the  time  and  mode  of  entering  appear-  P''^^^' 
^  thereto,  to  be  subject  to  the  same  rules  as  writs 
^^^^poana  to  appear  to  and  answer  bills. 

f.p^^    ^he  time  for  shewing  cause  named  in  any  writ  Fourteen  days 
Siirv-^_^         /  X  •x     i?  X  •  after  service 

***Xiaons  (except  a  writ  of  summons  to  revive  or  allowed  to 
^r^  ^^Tx  proceedings)  is  to  be  fourteen  days  at  the  least  ^^^^^  cause. 


^  vice  of  the  writ;  but,  by  consent  of  the  parties, 
^^^^t^li  the  leave  of  the  Court,  cause  may  be  shewn 


earlier  day. 


*-•  At  the  time  for  shewing  cause  named  in  the  Defendant 


*  ^r  on  the  seal  or  motion  day  then  next  following,  shew  cause 
®^  *^  ^oon  after  as  the  case  can  be  heard,  the  Defendant,  ^'^J'  ""ej^f   , . 

VaV^tx  •  claimed  should 

^6  previously  appeared,  is  personally  or  by  Counsel  not  be  had. 

to 
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1850.        to  shew  cause  in  Court,  if  he  can  (and  if  necessary  by 
^-^V^^     affidavit),  why  such  relief  as  is  claimed  by  the  daim 
should  not  be  had  against  him. 

Court  may  XIIL  At  the  time  appointed  for  shewing  cause,  upon 

^nt  or  refuse  {j^^  ^q^j^^  ^f  ^^  pi^tiff,  and  on  hearing  the  daim, 

and  what  may  be  alleged  on  the  part  of  the  Defendant, 
or  upon  reading  a  certificate  of  the  appearance  being 
entered  by  the  Defendant,  or  an  affidavit  of  the  writ  of 
summons  bemg  duly  served,  the  Court  may,  if  it  shaU 
think  fit,  make  an  order  granting  or  refusing  the  relief 
or  direct  claimed,  or  directing  any  accounts  or'  inquiries  to  be 

accounts  &c. ;  ^^^^  qj  made,  or  other  proceedings  to  be  had,  for  the 

purpose  of  ascertaining  the  Plaintiff's  title  to  the  relief 
and  may  direct  claimed;  and  further,  the  Court  may  direct  such  (if 
any  other  per-  j^jjy\  persons  or  classes  of  persons  as  it  shall  think  ne- 

sons  to  be  j  /  r  r 

summoned.       cessary  or  fit  to  be  summoned  or  ordered  to  appear  as 

parties  to  the  claim,  or  on  any  proceedings  before  the 
Master,  with  reference  to  any  accounts  or  enquiries 
directed  to  bo  taken  or  made,  or  otherwise. 

Order  to  XIV.  Every  order  to  be  so  made  is  to  have  the  efiect 

have  the  effect  ^f  j^^  j  m™  jj^  enforced  as  a  decree  or  decretal  order 

of  decree.  "^ 

made  in  a  suit  commenced  by  bill,  and  duly  prosecuted 

to  a  hearing  according  to  the  present  course  of  the 

Court. 

Court  may,  XV.  If,  upon  the  application  for  any  such  order,  or 

direct^ bilTto     during  any  proceedings  under  any  such  order  when  made, 
be  filed.  it  shall  appear  to  the  Court  that  for  the  purposes  of 

justice  between  the  parties  it  is  necessary  or  expedient 
that  a  bill  should  be  filed,  the  Court  may  direct  or 
authorize  such  bill  to  be  filed,  subject  to  such  terms  as 
to  costs  or  otherwise  as  may  be  thought  proper. 

XVI.  The 
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XVI.  The  orders  made  for  granting  relief,  in  the        1850. 
seyeral  cases  to  which  the  forms  set  forth  in  schedule  A.     '^^^^V 

Forms  of 
are  applicable,  may,  if  the  Court  thinks  fit,  be  in  the  orders. 

form  and  to  the  effect  set  forth  in  schedule  C.  as  appli- 
cable to  the  particular  case,  with  such  yariations  as  cir- 
cumstances may  require. 

XYn.  Under  every  order  of  reference  to  the  Master  Master's  au- 
under  these  Orders,  the  Master  is,  unless  the  Court  exan^ation, 

otherwise  orders,  to  be  at  liberty  to  cause  the  parties  to  production, 
t  .•■•  •  1  t         t     3      accounts,  and 

be  examined  on  mterrogatories,  and  to  produce  deeds,  enquiries. 

books,  papers,  and  writings,  as  he  shall  think  fit,  and  to 
cause  advertisements  for  creditors,  and  if  he  shall  think 
it  necessary,  but  not  otherwise,  for  hdrs,  and  next  of 
kin,  or  other  unascertained  persons,  and  the  representa- 
^ves  of  such  as  may  be  dead,  to  be  published  in  the 
usual  forms,  or  otherwise,  as  the  circumstances  of  the 
case  may  require ;  and  in  such  advertisements,  to  appoint 
a  time  within  which  such  persons  are  to  come  in  and 
prove  their  claims,  and  within  which  time  unless  they 
80  come  in,  they  are  to  be  excluded  the  benefit  of  the 
order ;  and  in  taking  any  account  of  a  deceased's  personal 
estate  under  any  such  order  of  reference,  the  Master  is 
to  enquire  and  state  to  the  Court  what  part,  if  any,  of 
the  deceased's  personal  estate  is  outstanding  or  undis- 
posed of,  and  is  also  to  compute  interest  on  the  deceased's 
debts,  as  to  such  of  them  as  carry  interest  after  the  rate 
tbey  respectively  carry,  and  as  to  all  others,  after  the 
i^te  of  four  per  cent,  per  ^nnum  from  the  date  of  the 
order,  and  to  compute  interest  on  legates,  after  the  rate 
^^  four  per  cent,  per  annum,  from  the  end  of  one  year 
after  the  deceased's  death,  unless  any  other  time  of  pay- 
ment or  rate  of  interest  is  directed  by  the  will,  but  in 
tbat  case  according  to  the  will ;  and  under  every  order 
wherely  any  property  is  ordered  to  be  sold  with  the 
^Pptobation  of  the  Master,  the  same  is  to  be  sold  to  the 

best 
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1 850.       beat  pnichftBer  that  can  be  got  for  the  aame^  to  be  allowed 
^-^^^^     by  the  Master^  wherein  all  proper  parties  are  to  join  as 
the  Master  shall  direct. 

Upon  Mas-  XYIII.  If,  upon  the  proceedings  before  the  Master 

additional         under  any  such  order,  it  shall  appear  to  the  Master,  that 
parties  may      some  persons,  not  already  parties,  ought  to  attend  or  to 

be  enabled  to  attend  the  proceedings  before  him,  he  is 
to  be  at  liberty  to  certify  the  same ;  and  upon  the  pro- 
ducdon  of  such  certificate  to  the  Record  and  Writ  Clerk, 
the  Plaintiff  may  sue  out  a  writ  of  summons,  requiring 
the  persons  named  in  such  certificate  to  appear  to  the 
writ,  and  such  persons  are  thereupon  to  be  named  and 
treated  as  Defendants  to  the  suit. 


Form  of  ad«         XIX.  Such  writ  of  summons  under  an  order  or  Mas- 

ter's  certificate,  is  to  be  in  the  form  and  to  the  effect  in 
that  behalf  set  forth  in  No.  2.  of  schedule  B.,  with  such 
variations  as  circumstances  may  require. 


mons. 


Such  peraons        XX.  The  persons  so  summoned  havuig  appeared,  are 

may  intervene    .     ,        ^  ,.,      .  .      i         %       ^  •  i    i  ,         .•         ^ 

in  proceedings  ^^  ^  ^^  liberty  to  attend,  and  to  be  entitled  to  notice  of 
before  Blaster,  ^g  proceedings  before  the  Master  under  the  order  of  re- 
ference, subject  to  such  directions  as  the  Master  may 
make  in  respect  thereof. 

On  abate-  XXI.  Where  any  proceedings  originally  commenced 

claim  to  by  claim  and  writ  of  summons  shall  by  the  death  of 

brfil«r*^       parties,  or  otherwise,  have  bdbome  abated  6r  defective  for 

want  of  parties  and  no  new  relief  is  sought,  a  claim  to 
revive  or  carry  on  the  suit  may  be  filed ;  and  such  claim 
is  to  be  in  the  form  set  forth  in  No.  12.  of  schedule  A. 


and  summons        XXII.  The  party  claiming  simply  to  revive  or  carry 

to  revive  sued  j.  ^  ^x    i» 

out.  0^  proceedings  may  sue  out  a  wnt  ot  summons,  requirmg 

the  Defendant  thereto  to  appear  to  the  writ,  and  to  shew 

cause. 
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cause,  if  he  can,  why  the  proceedings  should  not  be        1850. 
revived  or  carried  on.  **^*V^^ 

XXIIL  Such  writ  of  summons  is  to  be  in  the  form  Form  of 

and  to  the  effect  in  that  behalf  set  forth  in  No.  3.  of  !!;i"l''"'  ^"^ 

.  .    •  •  revive, 

schedule  B.,  with  such  variations  as  circumstances  may 
require. 

XXiy.  IfanyDefendanttoany  such  writ  is  desirous  Ifefendant 

of  shewing  cause  why  the  proceedings  should  not  be  a^mst^re-^^ 

revived  or  carried  on,  he  is  to  appear  and  to  file  a  caveat  ^^^^^  > 

^nst  such  revivor  or  carrying  on,  in  the  Record  and 

Writ  Clerks  OflSce,  in  the  form  set  forth  in  No.  4.  of 

schedule  B.,  and  to  give  notice  thereof  in  writing  to  the 

opposite  party.     If  no  such  caveat  be  filed  within  eight  otherwise 
J/.,.        ../..  .      revivor  in 

^ys  from  the  time  limited  for  his  appearance  to  the  writ,  tight  days, 
then,  at  the  expiration  of  such  eight  days,  the  proceedings 
*w  to  be  revived,  and  may  be  carried  on  without  any 
order  for  the  purpose ;  and  a  certificate  of  the  Record 
^i  Writ  Clerk  that  no  caveat  has  been  filed  within . 
Ae  time  limited,  is  to  be  a  sufficient  authority  for  the 
faster  to  proceed.    But  if  any  such  caveat  be  filed.  If  caveat  filed 
^e  proceedings  are  not  to  be  revived  or  carried  on  with-  revive  neces- 
^^^  an  order  to  be  obtained  on  motion,  of  which  due  ^^y* 
^^^'^  ia  to  be  given. 


Where  any  further  or  supplemental  relief  is  ^  supple- 

.       ,  ,  mental  claiin 

%S^^Xy  and  such  supplemental  relief  is  such  as  is  pro-  niay  be  filed ; 
Vided  for  in  any  of  the  cases  enumerated  under  Order  L, 
^  ^pplemental  claim  may  be  filed,  in  such  of  the  forms 
0et  forth  in  schedule  A.  as  is  applicable  to  the  case. 

XXVI.  If  such  supplemental  relief  is  not  such  as  is  But  in  special 

______  cases  leave 

provided  for  by  Orde^  XXV.,  a  supplemental  claim  of  Court  ne- 
may  be  filed,  stating  shortly  the  nature  of  the  Plaintiff's  cessary. 
case,  and  the  supplemental  relief  claimed,  but  the  leave 
Vol,  XI.  c  of 
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1850.        of  the  Court  b  to  be  obtained  previously  to  the 
^"^"V"^^     thereof,  upon  an  ex  parte  application  for  the  purpoee, 
in  the  manner  specified  in  Order  YL 

Si]]miioii8,&c.      XXYIL  A  writ  of  summons  may  be  sued  out  and 
menbS^^^m     ^^'^^  proceedings  may  be  taken  upon  a  supplemental 

chum,  in  like  manner  as  upon  an  original  claim. 


Guardian 
ad  Stem, 


XXyni.  Guardians  ad  litem  to  defend  may  be  ap- 
pointed for  infants  or  persons  of  weak  or  unsound  mind, 
against  whom  any  writ  of  summons  may  have  issued 
under  these  Orders,  in  like  manner  as  guardians  ad  litem 
to  answer  and  defend  are  now  appointed  in  suits  on  bill 
filed. 


Orders  may  XXIX.  Any  order  or  proceeding  made  or  purporting 

Ac.  on  m^'    ^  ^  made  in  pursuance  of  these  Orders  may  be  dis- 


tion. 


Appeal  to 
L.C. 


charged,  varied,  or  set  aside  on  motion ;  and  any  order 
for  accelerating  proceedings  may  be  made  by  consent 

XXX.  Any  order  of  the  Master  of  the  Rolls  or  of 
any  of  the  Vice-chancellors  may  be  discharged  or  varied 
by  the  Lord  Chancellor  on  motion. 


In  special  XXXL  If  any  of  the  cases  enumerated  in  Order  I. 

marstai  pro-    ^^^^ve  or  are  attended  by  such  special  circumstances, 
ceed  by  bill ;     affSectmg  either  the  estate  or  the  personal  conduct  of  the 

Defendant,  as  to  require  special  relief,  the  Plaintiff  is  at 
liberty  to  seek  his  relief  by  bill,  as  if  these  Orders  had 
not  been  made. 


Plaintiff  pro-  XXXII.  If,  at  any  time  after  these  Orders  come  into 
inst«»d  oi'^bv  ^^P®"^*^^^,  any  suit  for  any  of  the  purposes  to  which  ihe 
summons  sub-  forms  set  forth  in  schedule  A.  /ure  applicable,  shall  be 
coasts.      ^^      commenced  by  bill  and  prosecuted  to  a  hearing  in  the 

usual  course,  and  upon  the  hearing,  it  shall  appear  to  the 

Court 
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Coart,  that  an  order  to  the  effect  of  the  decree  then  made,  1850. 
or  an  order  equally  beneficial  to  the  Plaintiff,  might  have  ^^*v^ 
been  obtained  upon  a*  proceeding  by  summons,  in  the 
maimer  authorized  by  these  Orders,  the  Court  may  order 
that  the  increased  costs  which  have  been  occasioned  by 
the  proceeding  by  bill,  beyond  the  amount  of  costs 
which  would  have  been  sustained  in  the  proceeding  by 
sammons,  shall  be  borne  and  paid  by  the  Plaintiff. 

« 
XXXni.  The  Record  and  Writ  Clerks  are  directed  Fees  to  Re- 
to  take  the  following  fees :  — 

1.  For  filtDg  a  claim 

2.  For  sealing  every  writ  of  summons 

3.  For  filing  a  caveat 

« 

For  appearances,  office  copies,  certificates,  &c.,  the 
same  fees  as  directed  by  the  schedules  of  fees  now  in 
force. 

The  Registrars  are  directed  to  take  the  following  to  Registrars; 
fees: 

£  s.  d. 

1.  For  every  order  on  the  bearing  of  a  claim, 

and  on  further  directions  -  -    2    0    0 

2.  For  every  office  copy  thereof       •  -    0  10    0 

3.  For  every  order  on  arguing  exceptions         -    1     0    0 

4.  For  every  office  copy  thereof       -  -    0    5    0 

5.  For  every  order  for  transfer  out  of  Court,  or 

sale  of  any  sum  of  government  stock,  &c,, 
exceeding  100/.  stock  or  annuities,  and  for 
every  order  for  payment  out  of  Court  of 
any  annuity  or  annuities,  or  of  any  interest 
or  dividends  upon  stock  or  annuities,  ex- 
ceeding in  the  whole  51.  per  annum  -    1  10    0 

6.  For  every  office  copy  thereof       -  -    0  10    0 

For  every  other  order  and  office  copy,  the  same  fees 
as  now  received  by  the  Registrars  and  their  clerks 
under  the  schedule  of  fees  now  in  force, 

c  2  Solicitors 
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1850.  Solicitors  are  entitled  to  chaige  aad  be  allowed  the 

^"^^'^^     following  fees : 

to  Solicitora ; 

For  instructions  to  sue  or  defend     - 
For  instructions  for  every  claim 
For  preparing  and  filing  a  claim 
For  preparing  a  writ  of  summons     • 
For  each  writ  after  the  first 
For  engrossing  claims  and  writs,  per  folio 
For  parchment :  As  paid 

For  each  copy  of  writ  to  serve,  per  folio  -    0    0    4 

For  the  brief  to  Counsel  to  move  for  leave  to 
file  claim  (exclusive  of  a  copy  of  the  claim 
for  Counsel  and  the  Court)  -  -    0  10    0 

For  the  brief  and  instructions  to  Counsel  on 
the  hearing,  (exclusive  of  any  necessary  co- 
pics)  -  •  -  -10    0' 
For  taking  instructions  to  appear  and  for  enter- 
ing appearance  i — 
For  one  or  more  Defendants,  if  not  ex* 

cceding  three         -  •  -    0  13    4 

If  exceeding  three,  and  not  more  than  six, 

an  additional  sum  of  -  -    0    6    8 

If  exceeding  six,  for  every  number  not  ex- 
ceeding three,  an  additional  sum  of       -    0    G    8 
For  settling  minutes,  passing  and  entering  order 
on  hearing :   The  same  charges  as  on  a  de- 
cretal order. 
For  entering  a  caveat       -  -  -068 

For  procuring  a  certificate  of  no  caveat  -    0    6    8 

For  term  fees :   As  in  a  suit. 

And  also  all  such  fees  as,  by  the  present  practice  of 
the  Court,  they  are  entitled  to,  save  such-as  are  varied 
or  rendered  unnecessary  by  these  present  Orders. 

Operation  S2d      XXXIV.  These  Orders  shall  come  into  operation  on 
il%  1850.       ^^^  22nd  day  of  May  1850. 

Interpretation       XXXV.  In  these  Orders  and  the  Schedules,  the  fol- 
*"  ®***  lowing  words  have  the  several  meanings  hereby  assigned 

to  them,  over  and  above  their  several  ordinary  mean- 
ings. 
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ingSj  unless  there  be  something  in  the  subject  or  con-        1850. 
text  repugnant  to  such  construction ;  viz.  v^*V^/ 

L  Words  importing  the  singular  number  include  the  Number. 

plural  number^  and  words  importing  the  plural 

number  include  the  singular  number : 

2.  Words  importing  the  masculine  gender  include  Gender. 

females : 

3.  The  word  *' affidavit  "includes  '^ affirmation"  and  Affidavit. 

**  declaration  on  honour : " 

4.  The  word  *'  person  "  or  "  party  '*  includes  a  body  Person. 

politic  or  corporate : 

5.  The  word  "  legacy  "  includes  "  an  annuity  "  and  a  Legacy.  ; 

specific  as  well  as  a  pecuniary  legacy : 

6.  The  word  "  legatee  "  includes  "  a  person  interested  Legatee. 

in  a  legacy:'* 

7.  The  expression  **  residuary  legatee"  includes  "a  Residuary, 

person  interested  in  the  residue."  ^^  ^' 


c  3 
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1850. 


SCHEDULE  A. 

Form  of  claim  Forms  of  CUdm. 

by  creditor. 

1.  By  a  Creditor  upon  the  estate  of  a  deceased  person, 
seeking  payment  of  his  debt  out  of  the  deceased's 
personal  assets. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England^  or  Vice-Chancellor, 
naming  Atm], 
or, 
[Master  of  the  Bolls]. 

Between  A.  B.,  Plaintiff 
E.  F.,  Defendant 

The  claim  of  A.  B.  of  the  above-named 

Plaintiff.    The  said  A.  B.  states,  that  C  D.,  late  of 

deceased,  was,  at  the  time  of  his  death,  and 
that  his  estate  still  is,  justly  indebted  to  him  the  said 
A.  B.y  in  the  sum  of  £  for  goods  sold  and  deli- 

vered by  the  said  A.  B.  to  the  said  C,  D.  \or  otherwise, 
CLS  the  case  may  be,  or,  if  the  debt  is  secured  by  any  written 
instrumenty  state  the  date  and  nature  thereof^.  And  that 
the  said  C.  D.  died  in  or  about  the  month  of 
and  that  the  above-named  Defendant  E.  F,  is  the  exe- 
cutor \or  administrator']  of  the  said  C.  D.,  and  that  the 
said  debt  hath  npt  been  paid ;  and  therefore  the  said 
A.  B.  claims  to  be  paid  the  said  debt  or  sum  of  £ 
with  his  costs  of  this  suit,  and  in  default  thereof,  he 
claims  to  have  the  personal  estate  of  the  said  C.  D.  ad- 
ministered in  this  Court,  on  behalf  of  himself  and  all 
other  the  unsatisfied  creditors  of  the  said  C.  27.,  and  for 

that 
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ifaat  piirpose»  that  all  proper  directians  may  be  given       1850. 
and  aooocmts  taken. 

Note*'— This  form  may  be  varied  according  to  the  cir'- 
cumstances  of  the  case,  where  the  claimant  is 
not  the  original  creditor,  but  has  become  inter-- 
ested  in  or  entitled  to  the  debt;  in  which  case 
the  character  in  which  he  claims  is  to  be  stated* 


2.  B7  a  L^atee  under  the  will  of  any  deceased  person.  Claim  by 
seeking  payment  or  delivery  of  his  legacy,  out  of  *®8**^* 
the  teetator^s  personal  assets. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 

naming  Aim], 

or 

[Master  of  the  Bolls]. 

•  

Between  A.  B.,  Plaintiff. 

C.  D.,  Defendant. 

The  claim  of  A,  B.  of  the  above-named 

Plaintiff.  The  said  A.  B.  states,  that  he  is  a  legatee  to 
the  amount  of  £  ,  under  the  will  dated  the 

day  of  of  late  of 

deceased,  who  died  on  the  day  of 

and  that  the  above-named  C.  D.  is  the  executor  of  the 
said  and  that  the  said  legacy  of  £  , 

together  with  interest  thereon  after  the  rate  of  £  , 

per  cent,  per  annum  from  the  day  of 

\the  day  mentioned  in  the  will  far  the  payment  of  the 
legacy,  or  the  expiration  of  twelve  calendar  months  after 
the  said  testator's  death"],  is  now  due  and  owing  to  him 
the  said  A,  B.  [or  still  unpaid  or  unsatisfied]  [or  unap^ 

c  4  propriated 
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1850.  propriated  or  unsecured].  And  the  said  A^  B,  therefore 
claims  to  be  paid  \or  satisfied]  the  saidl^acy  and  inter- 
est, \or  to  have  the  said  legacy  and  interest  appropriated 
and  secured]^  and  in  default  thereof,  he  claims  to  have 
the  personal  estate  of  the  said  administered 

in  this  Court,  on  behalf  of  himself  and  all  other  the 
legatees  of  the  s^d  and  for  that  purpose, 

that  all  proper  directions  may  be  given  and  accounts 
taken. 

Note.  —  TTiis  form  may  be  varied  according  to  the  cir* 
cumstances  of  the  case,  where  the  legacy  is  an 
annuity  or  speclfiCf  or  where  the  Plaintiff  is 
not  the  legatee,  but  has  become  entitled  to  or 
interested  in  the  legacy  ;  in  which  case,  the  cha^^ 
racter  in  which  the  Plaintiff  claims  is  to  be 
stated* 


Claim  by  3,  By  a  Residuary  Legatee,  or  any  of  several  residuary 

legatee.  legatees  of  any  deceased  person,    seeking  an  ac- 

count of  the  residue,  and  payment  or  appropriation 
of  his  share  therein. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Yice-Chancellorj 
naming  him"], 
or 
[Master  of  the  Rolls]. 

Between  A.  B.,  Plaintiff. 
C  D.,  Defendant. 

The  claim  of  A.  B.  of  the  above-named 

Plaintiff.  The  said  A.  B.  states,  that  he  is  the  residuary 
legatee,  [or  one  of  the  residuary  legatees]  under  the  will 
dated  the  day  of  of 

late 
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hie  of  who  died  on  the  day  of  1850. 

and  that  the  aboye-named  Defendant  C.  D.  is  the  ex- 
ecutor of  the  said  and  that  the  said  C.  D. 
hath  not  paid  to  the  said  A*  B.  the  [or  hU  share  of  the] 
residuary  personal  estate  of  the  said  testator.  The  said 
A.  B.  therefore  claims  to  have  the  personal  estate  of 
the  said  administered  in  this  Court,  and  to  have 
his  eoats  of  this  suit,  and  for  that  purpose,  that  all  proper 
directions  may  be  given  and  accounts  taken. 

Note. —  This  form  may  be  varied  according  to  the  circum* 
stances  of  the  case,  where  the  Plmniiff  is  not 
the  residuary  legatee,  hut  has  become  entitled  to 
or  interested  in  the  residue,  in  which  case,  the 
character  in  which  he  claims  is  to  be  stated. 


4.  By  the  person,  or  any  of  the  persons,  entitled  to  the  Claim  by  next 
personal  estate  of  any  person  who  may  have  died 
intestate,  and  seeking  an  account  of  such  personal 
estate  and  payment  of  his  share  thereof. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  hirn\, 
or, 
[Master  of  the  Rolls]. 

Between  A,  B.,  Plaintiff.    ' 
C.D»  Defendant. 

The  claim  of  A.  B.  of  the  above-named 

Plaintiff.  The  said  A.  B.  states,  that  he  is  the  next  of 
kin  \or  one  of  the  next  of  kin],  according  to  the  statutes 
for  the  distribution  of  the  personal  estate  of  intestates, 
of  late  of  who  died  on  the 

day 
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1850.       day  of  intestate;  and  that  the  said  A,  B. 

is  entitled  to  [or  to  a  share  of'\  the  personal  estate  of 
the  said  deceased,  and  that  the  said 

Defendant  C  JD.  is  the  administrator  of  the  personal 
estate  of  the  said  and  that  the  said  €•  D* 

has  not  accounted  for  or  paid  to  the  said  A,  B.  the  [or 
the  said  A.  B/s  share  of  ihe]  personal  estate  of  the  said 
intestate.  The  said  A*  B.  therefore  claims  to  have  the 
personal  estate  of  the  said  administered  in 

this  Court,  and  to  have  his  costs  of  this  suit ;  and  for 
that  purpose,  that  all  proper  directions  ma j  be  given 
and  accounts  taken. 


Claim  by  ex-  5.  By  the  executor  or  administrator  of  a  deceased  pers- 
ecutor or  ad-  gQjj  daimincr  to  have  the  personal  estate  of  the 
ministrator.  '  ^  ,  *^  ,        , 

testator  administered  under  the  direction  of  the 
Court 

In  Chancery. 
[Lord  Chancellor], 

[Vice-Chancellor  of  Efifflandy  or  Vice- Chancellor, 
fiaminff  hifn]y 
or, 
[Master  of  the  Rolls]. 

Between  A.  B.,  Plaintiff 
C  Z>.,  Defendant. 

The  claim  of  A.  5.  of  .     The  said 

A.  B.  states,  that  he  is  the  executor  [or  administratar'] 
of  E.  F,y  late  of  but  now  deceased,  who 

departed  this  life  on  or  about  and  that  he 

hath  possessed  the  personal  estate  of  the  said  E.  F.  to 
some  amount,  and  that  he  is  willing  and  desirous  to 
account  for  the  same,  and  that  the  whole  of  the  personal 
estate  of  the  said  E.  K  should  be  duly  administered  in 

this 
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this  Court,  for  the  benefit  of  all  persons  interested        1850. 
therein  or  entitled  thereto ;  and  that  C.  D.  is  interested     ""^"V^^ 
in  the  said  personal  estate  as  one  of  the  next  of  kin 
[or  reiiduartf  legatee]  of  the  said  £.  F»   And  the  said  [This  form 
A.B.  clahns  to  have  the  personal  estate  of  the  said  "ccor^nj'to'^ 
J?.  F.  applied  in  a  due  course  of  administration,  under  circumstances 
the  direction  of  this  Court,  and  in  the  presence  of  the  pubtiff^^s  co- 
said  C.  D.  and  such  other  persons  interested  in  the  said  executor  or 
estate  as  this  Court  maj  be  pleased  to  direct,  or  that  strator  is  a 


the  said  C  Z>.  may  shew  good  cause  to  the  contrary :  Defendant.] 
And  that  the  costs  of  this  suit  may  be  provided  for ; 
and  for  these  purposes,  that  all  proper  directions  may 
be  given  and  accounts  taken. 


6.  By  a  legal  or  equitable  mortgagee  or  person  entitled  Claim  by 
to  a  lien  as  security  for  a  debt,  seeking  foreclosure  ^^^^^agee. 
or  sale,  or  otherwise  to  enforce  his  security. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England^  or  Vice-Chancellor, 
naming  Asm], 

[Master  of  the  Bolls]. 

Between  A.  B.y  Plaintiff. 
C*  D.J  Defendant. 

The  claim  of  A.  B,  of  the  above- 

named  Plaintiffi     The  said  A.  B.  states,  that  under  or 
by  virtue  of  an  indenture  \or  other  document'],  dated  the  [The  names 

day  of  ,  and  made  between  ^li^^eto 

Ipartiee],  [and  a  transfer   thereof  made  by  indenture  be  set  out,  not 

.  .   ,  ^j,  J        J-  J         .    ^^®  substance 

dated  the  day  of  ,  and  made  or  eiftct  of  the 

between  [parftV*],]  the  said  A.  B.  is  a  mortgagee  [or  an  document.] 
eqtdtable  mortgagee]  of  [or  is  entitled  to  a  lien  upon] 

certain 
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1850.        certain  freehold  property  {/nr  copyhold^  or  lecueJioId,  or 
other  propertt/y  as  the  case  may  he\  therein  oomprisedy 

pounds  and  interest. 


[If  there  is  no  . 

written  secu-    for  securing  the  sum  of 


V^y  ^2^^  5u*    and  that  the  time  for  payment  thereof  has  elapsed ;  and 
property  is  to   that  the  above-named  C  2).  is  entitled  to  the  equity  of 
nemUv  1        redemption  of  the  said  mortgaged  premises  \or  tlie  pre- 
mises  subject  to  such  lien\.  And  the  said  A*  B.  therefore 
claims  to  lye  paid  the  said  sum  of  pounds 

and  interest,  and  the  costs  of  this  suit,  and  in  default 
thereof,  he  claims  to  foreclose  the  equity  of  redemption 
of  the  said  mortgaged  premises  [or  to  have  the  send 
mortgaged  premises  sold,  or  to  Jiave  the  premises  sulked 
to  such  lien  sold,  as  the  case  may  be,  and  the  produce 
thereof  applied  in  or  towards  payment  of  his  said  debt 
and  costs\,  and  for  that  purpose  to  have  all  proper  direc- 
tions given  and  accounts  taken. 


Claim  by 
mortgagor. 


7.  By  a  person  entitled  to  the  redemption  of  any  legal 
or  equitable  mortgage  or  any  lien,  seeking  to 
redeem  the  same. 

In  Chancery. 
[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-ChanccUor, 
naming  him], 
or, 
[Master  of  the  Rolls]. 

Between  A*  2?.,  Plaintiff. 
C  2).,  Defendant. 

The  claim  of  A.  B.  of  the  above-named 

Plaintiff*      The  said  A.  B.  states,  that  under  or  by 
virtue  of  an  indenture  [or  otiier  document!^,  dated  the 

day  of  and  made  between 

[parties\  [and  the  assurances  hereinafter  mentioned,  that 

is 
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IS  to  say,  an  indenture  dated  the  day  of       1850. 

the  vsill  of  dated  the  day 

of  \  the  said  A.  B.  is  entitled  to  the  equity 

of  redemption  of  certain  freehold  property  [or  copyhold, 
or  leasehold,  or  other  property,  as  the  case  may  bej 
therein  comprised^  which  wa^  originally  mortgaged  [or 
pkdged]  for  securing  the  sum  of  pounds  and 

interest;  and  that  the  above-named  Defendant  C.  D. 
is  now^   Mj  virtue  of  the  said  indenture,  dated  the 

day  of  [and  of  subsequent  assu* 

ranees^,  the  mortgagee  of  the  said  property  [or  holder 
of  the  said  lien^,  and  entitled  to  the  principal  money 
and  interest  remaining  due  upon  the  said  mortgage  [or 
fen];  and  he  believes  that  the  amount  of  principal 
money  and  interest  now  due  upon  the  said  mortgage 
[or  Hen"]  is  the  sum  of  pounds,  or  thereabouts ; 

and  that  the  said  A.'B,  hath  made  or  caused  to  be  made 
an  application  to  the  said  C.  D.  to  receive  the  said  sum 
of  pounds,  and  any  costs  justly  payable  to 

him,  and  to  re-convey  to  the  said  A.  B.  the  said  mort- 
gaged property  [or  property  subfect  to  the  said  lien"], 
upon  payment  thereof,  and  of  any  costs  due  to  him  in 
respect  of  the  said  security,  but  that  the  said  (7.  D. 
has  not  so  done.  And  therefore  the  said  A.  B.  claims 
to  be  entitled  to  redeem  the  said  mortgaged  property 
[or  property  subject  to  the  said  lien\,  and  to  have  the 
same  re-conveyed  [or  delivered  up'\  to  him,  upon  pay- 
ment of  the  principal  money  and  interest  and  costs  due 
and  owing  upon  the  said  mortgage  [or  lien],  and  for 
that  purpose  to  have  all  proper  directions  given  and 
accounts  taken. 


1 


1850. 


Claim  by 
vendor  or 
purchaser. 
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8.  By  a  person  entitled  to  the  specific  performance  of 
an  agreement  for  the  sale  or  purchase  of  any  pro- 
perty, seeking  such  specific  performance. 

In  Chancery. 

[Lord  Chancellor], 

[  Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  Atm], 

or, 
[Master  of  the  Rolls]. 

Between  A.  JB.,  Plaintiff. 
C.  2>.,  Defendant 

The  daim  of  A.  B.  of  the  above-named 

Plaintiff.  The  Sfud  A.  B.  states,  that  by  an  agreement 
dated  the  day  of  and  signed  by 

the  above-named  Defendant  (7.  i>.,  he,  the  said  C.  2>., 
contracted  to  buy  of  him  [or  to  sett  to  him"]  certain  free- 
hold property  [or  copghoM,  leasehold,  or  other  property, 
as  the  case  may  be"]  therein  described  or  referred  to,  for 
the  sum  of  pounds ;  and  that  he  has  made  or 

caused  to  be  made  an  application  to  the  said  C.  D. 
specifically  to  perform  the  said  agreement  on  his  part, 
but  that  he  has  not  done  so,  and  the  said  A.  B,  there- 
fore claims  to  be  entitled  to  a  specific  performance  of 
the  said  agreement,  and  to  have  his  costs  of  this  suit ; 
and  for  that  purpose  to  have  all  proper  directions  given. 
And  he  hereby  offers  specifically  to  perform  the  same 
on  his  part. 


Claim  by 
partner. 


9.  By  a  person  entitled  to  an  account  of  the  dealings 
and  transactions  of  a  partnership  dissolved  or  ex- 
pired, seeking  such  account. 
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InChanceiy.  1850. 

[Lotd  Chancellor], 

[Yice-Chaiicellor  of  England,  or  Yice-Chancellor, 
naming  him\ 

[Master  of  the  Bolls].  ^ 

Between  A.  B.,  Plaintiff. 
C  D.y  Defendant. 

The  claim  of  A.  B,  of  the  above* 

named  Plaintiff.     The  daid  A»  B.  states,  that  from  the 

day  of  down  to  the 

daj  of  he  and  the  above-named  C.  D.  car^ 

ried  on  the  business  of  in  copartner* 

'  ship,  under  certain  articles  of  copartnership,  dated  the 

day  of  ,  and  made  between 

\jparties\  [or  without  articles,  as  the  case  may  be^  ;  and 
he  saith  that  the  said  partnership  was  dissolved  [or  ex^ 
piredf  as  the  case  may  &e],  on  the  day  of 

•  And  he  claims  an  account  of  the  partnership 
dealii^  and  transactions  between  him  and  the  said 
C  Z>.,  and  to  have  the  affairs  and  business  of  the  said 
partnership  wound  up  and  settled  under  the  direction 
of  this  Court,  and  for  that  purpose  that  all  proper  di- 
rections may  be  given  and  accounts  taken. 


10.  By  a  person  entitled  to  an  equitable  estate  or  in-  cknai  by 

terest,  and  claiming  to  use  the  name  of  his  trustee  ^^^^^^ 
'  ^  trutt  to  use 

in  prosecuting  an  action  for  his  own  sole  benefit,      trustee's 

name. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  Aim], 
or, 
[Master  of  the  BoUs^. 

Between 
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1850.  Between  A.  A,  Plaintiff 

C  D.f  Defendant 

The  claim  of  A.  B.  of  the  above-named 

Plaintiff.  The  said  A.  B,  states,  that  under  an  inden- 
ture dated  the  daj  of  ,  and  made 
between  [parties],  he  is  entitled  to  an  equitable  estate 
or  interest  in  certiun  property  therein  described  or  re- 
ferred to,  and  that  the  above-named  Defendant  is  a 
trustee  for  him  of  such  property,  and  that  being  desirous 
to  prosecute  an  action  at  law  against  /  in 
respect  of  such  property,  he  has  made  or  caused  to  be 
made  an  application  to  the  said  Defendant  to  allow  him 
to  bring  such  action  in  his  name,  and  has  offered  to 
indemnify  him  against  the  costs  of  such  action,  but 
that  the  said  Defendani;  has  refused  or  neglected  to 
allow  his  name  to  be  used  for  that  putpose.  And  the 
said  A,  B.  therefore  claims  to  be  allowed  to  prosecute 
the  said  action  in  the  name  of  the  said  Defendant,  and 
hereby  offers  to  indemnify  him  against  the  costs  of  such 
action. 


aaimtoa|>«     11.  By  a  person  entitled  to  have  a  new  trustee  ap- 
tmstee^'^  pointed,  in  a  case  where  there  is  no  power  in  the 

instrument  creating  the  trust  to  appoint  new  trus- 
tees, or  when  the  power  cannot  be  exercised,  and 
seeking  to  appoint  a  new  trustee. 

In  Chancery. 

[Lord  Chancellor], 

[Vice- Chancellor  of  England,  or  Vice-Chancellor, 
naming  him], 
or, 
[Master  of  the  Rolls]. 

Between  J[.  2?.,  Plaintiff. 
•  C  B.,  Defendant. 

The 
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The  clwn  of  A,  B.  of  the  above-named        1850. 

PlaintiS  The  said  A,  B.  states,  that  under  an  inden- 
ture dated  the  day  of  and  made 
between  \jparties]  [or  will  of  or  other  docu^ 
menif  as  the  case  may  be"]^  he  the  said  A.  B,  is  interested 
in  certain  trust  property  therein  mentioned  or  referred 
to,  and  that  the  above-named  Defendant  C.  D.  is  the 
present  trustee  of  such  property  [or  is  the  real  or  per- 
sonal  representative  of  the  last  surviving  trustee  of  such 
propertyy  as  the  case  may  he"] ;  and  that  there  is  no 
power  in  the  said  indenture  \or  will  or  other  documentl 
to  appoint  new  trustees  [or  that  the  power  in  the  said 
indenture  [or  other  document"]  to  appoint  new  trustees 
cannot  be  executed].  And  the  said  A.  B.  therefore  claims 
to  have  new  trustees  appointed  of  the  sud  trust  pro- 
perty, in  the  place  of  [or  to  act  in  coTffunction  with]  the 
said  a  D. 


12.  By  a  party  entitled  to  revive  or  to  carry  on  a  suit,  Claim  to 
and  seeking  to  revive  or  carry  on  the  suit. 

In  Chancery. 

^[Lord  Chancellor], 

[  Vice-Chancellor  of  England^  or  Vice-Chan-  ^ 
cellor,  naming  Aim], 
or, 
[Master  of  the  Rolls]. 

Between  A.  B,,  Plaintiff. 

& 
C  D.,  Defendant, 
and 

Title  of  this  claim.     Between  G.  H.  Plwntiff. 

& 
K.  L.  Defendant. 

The  claim  of  G.  H.  of  ,  the  above- 

YoL.  XL  d  named 


As  in 

original 

claims 
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1850.        named  Plaintiff.     The  said  G.  H.  states,  that  the  said 
A*  B.  filed  his  claim  in  this  suit^  on  or  about 

;  that  on  or  about  the  said  A.  B. 

died  [or  became  bankrupt  or  insolvent]  ;  that  the  said 
suit,  and  all  proceedings  thereunder,  have  thereby  be- 
come abated  [or  defective'] ;  that  the  said  G.  H.  has 
become  and  is  the  executor  \ot  administrator^  or  the 
assignee  of  the  estate  and  effects]  of  the  said  A*  B.,  and 
he  claims  to  be  entitled  to  revive  the  said  suit  and  pro- 
ceedings, [or  to  be  entitled  to  carry  on  the  said  suit  and 
proceedings]^  and  to  have  all  such  relief  as  the  said  A.  B* 
would  have  been  entitled  to  if  he  had  lived,  [or  luui  not 
become  bankrupt  or  insolvent] ;  or  that  the  said  (7.  D. 
ought  to  shew  good  cause  to  the  contrary. 

Note* — This  form  may  be  applied  to  any  case,  to  which 

Order  XXL  applies^  and  may  be  varied 
according  to  the  circumstances  of  each 
case. 


SCHEDULE  B.  (No.  1.) 

Form  of  Writ  of  Summons  on  Claim. 

Form  of  writ  Victoria,  by  the  Grace  of  God  of  the  United  Kingdom 
*'  of  Great  Britain  and  Ireland,  Queen,  Defender  of  the 
Faith,  to  C  D.  greeting :  Whereas  A.  B.  hath  caused 
to  be  filed  with  the  Record  and  Writ  Clerks  of  Our 
High  Court  of  Chancery,  a  claim  as  follows  [claim  to 
be  set  forth  verbatim]  ;  therefore  We  command  you  [and 
every  of  you,  where  there  is  more  than  one  Defendant], 
that  within  eight  days  after  the  service  of  this  writ  on 
you,  exclusive  of  the  day  of  such  service,  laying  all 
excuses  and  other  matters  aside,  you  do  cause  an  ap« 
pearance  to  this  writ  to  be  entered  for  you  in  Our  High 

Court 
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Court  of  Chancery ;  and  further^  that  on  the  fourteenth        1850. 

day  after  the  service  of  this  writ,  or  on  the  seal  or 

motion  day  then  next  following,  you  do,  personally  or 

by  your  Counsel^  appear  in  the  Court  of  Our  Lord 

Chancellor  before  the  yice-Chancellor  of  England  [or 

the  Viee- Chancellor f  naming  Atm],  [or  in  the  Court  of 

Our  Master  of  the  RolU],  at  ten  of  the  clock  in  the 

forenoon,  and  then  and  there  shew  cause,  if  you  can, 

why  the  said  A.  B,  should  not  have  such  relief  against 

you  as  IS  claimed  by  the  said  claim,  or  why  such  order 

as  shall  be  just,  with  reference  to  the  claim,  should  not 

be  made ;  and  hereof  fail  not  at  your  peril.     Witness 

Oi\x^e]£vX  Westminster  ihe  day  of  in 

the  year  of  Our  reign. 

\^The  following  memorandum  to  be  placed  at  thefoot^ 

Appearance  to  be  entered  at  the  Record  and  Writ 
Clerks  Office  in  Chancery  Lane,  London ;  and  if  you 
neglect  to  enter  your  appearance,  and  either  person- 
ally or  by  your  Counsel  appear  in  the  High  Court 
of  Chancery,  at  the  place  and  on  the  day  and  hour 
aboTe  mentioned,  you  will  be  subject  to  such  order 
as  the  Court  may  think  fit  to  make  against  you  in 
your  absence,  for  payment  or  satisfaction  of  the  said 
daim,  or  as  the  nature  and  circumstances  of  the  case 
may  require. 


SCHEDULE  B.  (No.  2.) 

Victoria,  &C.,  to  ,  greeting.  Summons  on 

Whereas  A.  JB.  hath  caused  to  be  filed  a  claim  tifiVote. 

against  (J9.)  claiming  &c.    [set  forth  only   the  claim , 
mihout  the  introductory  statement^     And  whereas  by 

d  2  an 
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1850.       an  order  made  in  the  said  cause  dated  the  day  of 

,  it  waa  ordered. 

And  whereas  Mr.  ,  the  Master  to  whom  the 

said  order  stands  referred,  hath,  by  his  certificate  dated 
the  day  of  ,  certified  to  us,  that  you  ought 

to  be  a  party  to  the  said  cause,  and  to  be  serred  with  a 
writ  of  summons  therein ;  therefore  We  command  you, 
that  within  eight  days  after  service  of  this  writ  on  you, 
exclusive  of  the  day  of  such  service,  you  do  cause  an 
appearance  to  be  entered  for  you  in  Our  High  Court 
of  Chancery,  and  that  you  do  attend  the  proceedings  in 
the  said  cause  as  a  party  Defendant  thereto,  and  do  and 
observe  such  things  as  are  by  Our  said  Court  ordered 
and  directed  in  the  said  cause:  and  herein  fail  not. 
Witness,  &c. 

l^The  foUowvig  memorandum  to  be  placed  at  the  foot.'] 

Appearance  to  be  entered  at  the  Record  and  Writ 
Clerks  Office,  Chancery  Lane,  London;  and  if  you 
n^Iect  to  appear,  the  proceedings  will  be  carried  on 
without  further  notice  to  you. 


revive. 


SCHEDULE  B.  (No.  3.) 

Summons  to  Victoria,  &c.,  to  ,  greeting. 

Whereas  A.  B,  hath  caused  to  be  filed  a  claim 

against  (7.  D.,  claiming,  &c.  [set  forth  tlie  claim  ver- 
batimJ\ 

And  whereas  the  said  A.  B.  hath  departed  this  life, 
\or  become  bankrupt]  \or  as  the  case  may  be],  whereby 
the  said  suit  hath  become  abated  [or  defective],  and 

[G.  If. 
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G.  H.  is  now  the  legal  personal  representative  \ot  cls'  1850. 
signet]  of  the  said  A.  B.^  and  as  such,  claims  to  be  en- 
titled to  revive  [or  carry  on]  the  said  suit ;  therefore 
We  command  you,  the  said  C.D.j  that  within  eight 
days  after  the  service  of  this  writ  on  you,  exclusive  of 
the  day  of  such  service,  you  do  cause  an  appearance  to 
be  entered  for  you  in  Our  High  Court  of  Chancery, 
and  further,  that,  within  sixteen  days  after  such  ser- 
vice, you  do  shew  good  cause,  if  you  can,  why  the  suit, 
and  all  proceedings  thereunder,  should  not  be  revived 
against  you,  and  be  in  the  same  plight  and  condition,  as 
the  same  were  in  at  the  time  of  the  said  abatement 
thereof  [or  why  the  suit  and  proceedings  should  not  be 
carried  on  against  you  as  claimed.']     Witness,  &c. 

[_Tlie  following  methorandum  to  be  placed  at  the  foot,] 

Appearance  to  be  entered  at  the  Record  and  Writ 
Clerks  Office  in  Chancery  Lane,  London  ;  and  if  you 
desire  to  shew  cause,  you  are  to  enter  a  caveat  at  the 
same  office  within  the  time  limited,  otherwise,  the  suit 
will  stand  revived,  or  may  be  carried  on,  without 
further  notice. 


SCHEDULE  B.  (No.  4.) 

Form  of  Caveat  against  Revivor.  Caveat  against 

revivor. 
Between  A.  B.,  Plaintiff. 

C  Z).,  Defendant. 

And  between  G.  JET.,  Plaintiff. 

K,  L.,  Defendant. 

The  said  K,  L.  objects  to  the  suit  in  the  Plaintiff's 
claim  mentioned  being  revived  [or  carried  on]  against 
him  in  the  manner  claimed  by  the  Plaintiff. 


£^3 
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« 

1850. 
^^v"^  SCHEDULE  (C.) 

Form  of  or-        1.  Form  of  Order  for  Payment  of  a  Debt  or  Legacy. 
der  to  pay 

JfadmSn^      ^  Chancery. 

of  assets.  [Lord  Chancellor], 

[Vice-Chancellor  of  England^  or  Vice-Chancellor, 
naming  Atm], 
or, 
[Master  of  the  Bolls]. 

Date, 

Between  A,  B.,  Plaintiff. 

C  D.,  Defendant. 

Upon  motion  this  day  made  nnto  this  Court  by  Mr. 
of  Counsel  for  the  Plaintiff,  and  upon  hearing 
Mr.  of  Counsel  for  the  Defendant  [or  upon  reading 

a  certificate  of  an  appearance  having  been  entered  by  the 
Defendant\y  \or  upon  hearing  an  affidavit  of  service 
upon  the  Defendant  of  the  writ  of  summons  issued  in 
this  cause]^  and  upon  reading  the  claim  filed  in  this 
cause  on  the  day  of  [aTid  an  affidavit 

of  filed  in  this  cause\  [or  the  Defendant  by  his 

Counsel  admitting  assets  of  the  testator  or  intestate  in  the 
said  claim  named^y  this  Court  doth  order,  that  the  De- 
fendant do,  within  a  month  after  service  upon  him  of 
this  order,  pay  to  the  Plaintiff  the  sum  of  £  ,  to- 
gether with  interest  thereon,  at  the  rate  of  £  per 
cent,  per  annum,  from  the  day  of  to  the 
time  of  such  payment,  together  with  the  costs  of  this 
suit,  to  be  taxed  by  the  Taxing  Master  in  rotation. 


ORDEBS  IN  CHANCERY.  lix 

1860. 

2.  ,Form  of  Order  on  Executor  or  Administrator  to  ac'  qIj^I^^^ 

county  on  Claim  by  a  Creditor  of  Testator  or  Intestate,     administra- 
tion accounts. 

In  Chancery. 

[Lord  Chancellor]^ 

[Vice-Chancellor  of  England^  or  Vice-chancellor, 

naming  Atm], 

or, 

[Master  of  the  Rolls]. 

JDaie. 

Between  A.  B.,  Plaintiff. 

C.  D.,  Defendant. 

Upon  motion,  &c.  [as  in  Form  No.  1.]  this  Court  doth 
dedare,  that  all  persons  who  are  creditors  of  the  said 
testator  or  intestate  are  entitled  to  the  benefit  of  this 
Older.  And  it  is  ordered,  that  it  be  referred  to  the  Master 
of  this  Court  in  rotation  to  take  an  account  of  what  is 
due  to  the  Plaintiff,  and  all  other  the  creditors  of 

deceased,  the  testator  [or  intestate"]  in  the 
Plaintiff  ^s  claim  named,  and  of  his  funeral  expenses. 
And  it  is  ordered,  that  the  Master  do  take  an  account 
of  the  personal  estate  of  the  said  testator  [or  ijitestate] 
come  to  the  hands  of  the  said  Defendant,  his  executor 
[or  administrator^^  or  to  the  hands  of  any  other  person 
or  persons  by  his  order  or  for  his  use.  And  it  is  or- 
dered, that  the  said  testator's  [or  intestate^s]  personal 
estate  be  applied  in  payment  of  his  debts  and  funeral 
expenses  in  a  due  course  of  administration.  And  this 
Court  doth  reserve  the  consideration  of  all  further 
directions,  and  of  the  costs  of  this  suit,  until  after  the 
said  Master  shall  have  made  his  report. 


d^ 
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1850. 
Q^^^^C^        3.  Form  of  Order  to  account  on  Claim  by  a  Legatee* 

account  ia  ▼     f^% 

legatee's  auit.        -^n  Chancery. 

[Lord  Chancellor], 

[Vice-chancellor  of  England^  or  Vice*Chancellor» 
naming  Atm], 
or, 
[Master  of  the  Rolls]. 

Date. 

Between  A.  B.,  a  legatee  of         i 

deceased  -       |  Plaintiff. 

C.  D.  Defendant. 

Upon  motion,  &c  \as  in  Form  No.  1.]  this  Court  doth 
declare,  that  all  persons  who  are  legatees  of  the  said 
testator  are  entitled  to  the  benefit  of  this  order.  And 
it  is  ordered,  that  it  bo  referred  to  the  Master  of  this 
Court  in  rotation,  to  take  an  account  of  the  personal 
estate  not  specifically  bequeathed  of 
deceased,  the  testator  in  the  Plaintiff's  cladm  named, 
come  to  the  hands  of  the  Defendant,  or  to  the  hands  of 
any  other  person  or  persons  by  his  order  or  for  his  use. 
And  it  is  ordered,  that  the  said  Master  do  take  an  ac- 
count of  the  said  testator's  debts,  funeral  expenses,  and 
of  the  legacies  given  by  his  will.  And  it  is  ordered, 
that  the  said  testator's  said  personal  estate  be  applied  in 
payment  of  his  funeral  expenses  and  debts  in  a  due 
course  of  administration,  and  then  in  payment  of  his 
legacies.  And  this  Court  doth  reserve  the  considera- 
tion of  all  further  directions,  and  of  the  costs  of  this 
suit,  until  after  the  said  Master  shall  have  made  his 
report. 
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1850. 

4.  Form  of  Order  to  account^  on  Claim  by  a  Residuary  q  dcTto^'^ 

Legatee f  or  one  of  several  Residuary  Legatees*  account  in 

suit  by  re- 
siduary 
In  Chancerj.  l^atee. 

[Lord  Chancellor.] 

[Vice-Chancellor  of  England^  or  Vice-Chancellor, 

naming  Aim], 

or, 

[Master  of  the  Rolls]. 

Date. 

Between  A.  B.,  a  residuary         t 
legatee  of  deceased     J  Pl«nt^- 

CD.  -  •  Defendant. 

Upon  motion,  &c.  [as  in  Form  iVb.,1.]  this  Court 
doth  declare,  that  all  the  residuary  legatees  named  or 
described  in  the  will  of  deceased,  the 

testator  named  in  the  PlaintiiF's  claim,  are  entitled  to 
the  benefit  of  this  order,  and  to  attend  the  proceedings 
under  the  same  before  the  IMaster;  and  it  is  referred 
to  the  Master  to  enquire  and  state  to  the  Court,  who 
were  the  residuary  legatees  of  the  testator  living  at  the 
time  of  his  death,  and  whether  any  of  them  are  since 
dead,  and  if  dead,  who  is  or  are  their  legal  personal 
representative  or  representatives;  and  if  the  Master 
shall  find  that  all  such  residuary  legatees,  or  their  legal 
personal  representatives  have  been  duly  served  with 
writs  of  summons,  he  is  to  proceed  to  take  an  account, 
Sfc.  [as  in  No.  3.  to  the  end]. 


Ixu  ORDERS  IN  CHANCERY. 

1850. 
Ord^to^^      6,  Fcrm  of  Order  to  account  on  Claim  by  the  next  of 

account  in  Kin,  or  one  of  the  next  of  Kin,  of  an  Intestate, 

suit  by  next 

^^'^'"-  In  Chancery. 

[Lord  Chancellor]* 

[Yice-Chanoellor  of  England,  or  Vice*Cbanoellor, 
naming  him"], 
or, 
[Master  of  the  Rolls]. 

Date. 

Between  A.  B»,  Plaintiff. 
C  D.,  Defendant. 

Upon  motion,  &c  [as  in  Form  No.  1.]  this  Court 
doth  declare,  that  all  the  next  of  kin  according  to  the 
statutes  of  distribution  of  the  intes- 

tate named  in  the  Plaintiff's  claim,  are  entitled  to  the 
benefit  of  this  order,  and  to  attend  the  proceedings 
before  the  Master  under  the  same.  And  it  is  referred 
to  the  Master  of  this  Court  in  rotation  to  inquire  and 
state  to  the  Court,  who  were  the  next  of  kin,  according 
to  the  statute  of  distribution,  of  the  said 
living  at  the  time  of  his  decease,  and  whether  any  of 
them  are  since  dead,  and  if  dead,  who  is  or  are  their 
legal  personal  representative  or  representatives ;  and  if 
the  said  Master  shall  find  that  such  next  of  kin  have 
been  duly  ser\'ed  with  writs  of  summons  to  attend  the 
proceedings  before  him  under  this  Order,  then  it  is  or- 
dered, that  it  be  referred  to  the  said  Master  to  take  an 
account  of  the  said  intestate's  personal  estate  [usual  ac" 
counts  of  personal  estate,  debts,  and  funeral  expenses,  Sfc, 
as  in  Form  No.  3.]. 
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1850. 

6.  Form  of  Order  for  Account  of  Personal  Estate  of  a   Order  to 

Deceased  Person,  on  the  Claim  of  the  Executor  or  account  in 

•^  suit  by  exe- 

Administrator,  ctitor. 

In  Chaiiceiy. 

[Lord  Chancellor], 

[YicetChancellor  of  England,  or  Vice-Chancellor, 
naming  him"], 
or, 
[Master  of  the  Rolls]. 

Date. 

Between  A.  B.,  Plaintiff. 
C,  D,,  Defendant. 

Upon  motion,  &c  \as  in  Form  No.  1.]  this  Court 
doth  declare,  that  all  persons  interested  in  the  personal 
^tate  of  the  said  testator  [or  intestate"]  are  entitled  to 
the  benefit  of  this  order.  And  it  is  ordered,  that  it  be 
referred  to  the  Master  to  take  an  account  of  the  tes- 
tator's [or  intestate^s]  personal  estate  possessed  by  the 
Plaintiff  or  by  any  other  person  by  his  order  or  for  his 
use,  and  also  to  take  an  account  of  the  testator's  [or 
intestate^s]  funeral  expenses,  debts,  and  legacies ;  and 
it  is  ordered,  that  stch  personal  estate  be  applied  in  a 
due  course  of  administration  in  payment  of  such  funeral 
expenses,  debts,  and  legacies;  and  any  further  direc- 
tions which  may  be  necessary  are  hereby  reserved,  &c. 


Ixiv  ORDERS  IN  CHANCERY. 

1850. 

Ord^^o  ^*  Form  of  Order  of  Foreclosure^  on  Claim  hy  a  legal 

foreclosure.  or  equitable  Mortgagee. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chanccllor  of  England,  or  Vice-Chancellor, 
naming  Atm], 
or, 
[Master  of  the  Rolls]. 

Date. 

Between  A.  B.,  PlaintiiT. 

C  D.,  Defendant* 

Upon  motion^  &c.  [as  in  Form  No.  1.]  this  Court 
doth  order^  that  it  be  referred  to  the  Master  of  this 
Court  in  rotation,  to  take  an  account  of  what  is  due  to 
the  Plaintiff  for  principal  and  interest  on  the  mortgage 
[or  equitable  mortgage]  in  the  Plaintiff's  claim  men- 
tioned.    And  it  is  ordered^  that  it  be  referred  to  the 
Taxing  Master  in  rotation  to  tax  the  Plaintiff  his  costs 
of  this  suit.    And  upon  the  Defendant  paying  to  the 
Plaintiff  what  shall  be  reported  due  to  him  for  principal 
and  interest  as  aforesaid,  together  with  the  said  costs 
when  taxed,  within  six  months  after  the  said  Master 
shall  have  made  his  report,  at  such  time  and  place  as 
the  said  Master  shall  appoint,  it  is  ordered,  that  the 
Plaintiff  [do  reconveg  the  mortgaged  premises   in   the 
Plaintiff's  affidavit  of  claim  mentioned,  free  and  clear  of 
all  incumbrances  done  hy  him,  or  any  claiming  by,  from, 
or  under  him^  and  do  deliver  up  all  deeds  and  writings 
in  his  custody  or  power  relating  thereto,  upon  oath,  to 
the  said  Defendant,  or  to  whom  he  shall  appoint.     But 
in  default  of  the  Defendant  paying  unto  the  Pliuntiff 
such  principal,  interest,  and  costs  as  aforesaid,  by  the 
time  aforesaid,  it  is  ordered,  tliat  the  Defendant  [do 
stand  absolutely  debarred  and  foreclosed  of  and  from  all 

equity 
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equity  of  redemption  of  in,  and  to  the  said  mortgaged  1850. 
premises]  do  convey  to  the  FlaintifF  the  premises  com- 
prised in  the  equitable  mortgage  in  the  Plaintiff's  affi- 
davit of  claim  mentioned^  free  and  clear  of  all  right, 
title,  interest,  and  equity  of  redemption  of,  in,  and  to 
the  fi]ud  premises ;  and  the  Master  is  to  settle  the  con- 
veyance if  the  parties  differ  about  the  same. 


8.  Form  of  Order  of  Sale,  on  Claim  by  a  legal  or  equi--  Order  for  sale 
table  Mortgagee  or  Person  entitled  to  a  Lien.  estate. 

In  Chancery. 
[Lord  Chancellor], 

Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  him], 
or, 
[Master  of  the  Rolls]. 

Date. 

Between  A.  B,,  Plaintiff. 
C  Z>.,  Defendant. 

Upon  motion,  &c  {as  in  Form  No.  1.]  this  Court  doth 
order,  that  it  be  referred  to  the  Master  of  this  Court  in 
rotation  to  take  an  account  of  what  is  due  to  the  Plain- 
tiff for  principal  and  interest  on  the  mortgage  [or  equi^ 
tabU  mortgage  or  lien]  in  the  Plidntiff 's  claim  mentioned. 
And  it  is  ordered,  that  it  be  referred  to  the  Taxing 
Master  in  rotation  to  tax  the  Plaintiff  his  costs  of  this 
suit  And  upon  the  Defendant  paying  to  the  Plaintiff 
T^hat  shall  be  reported  due  to  him  for  principal  and  in- 
terest OS  aforesaid,  together  with  the  said  costs,-  within 
six  months  after  the  said  Master  shall  have  made  his 
report,  at  such  time  and  place  as  the  said  Master  shall 
appoint,  it  is  ordered,  that  the  Plaintiff  [do  reconvey 

the 
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1850.  the  mortgaged  premises  in  the  Plaintiff ^s  affidavit  of 
claim  mentioned^  free  and  clear  of  all  incumbrances  done 
by  him,  or  any  claiming  by,  from,  or  under  him,']  and  do 
deliver  up  all  deeds  and  writings  in  his  custody  or 
power  relating  thereto,  upon  oath,  to  the  Defendant, 
or  to  whom  he  shall  appoint ;  bat  in  deiaolt  of  the 
Defendant  paying  to  the  Plaintiff  such  principal,  in* 
terest,  and  costs  as  aforesaid,  by  the  time  aforesaid, 
then  it  is  ordered,  that  the  said  mortgaged  premises  [or 
the  premises  subject  to  the  said  equitable  mortgage  or  lien"] 
l)c  sold,  with  the  approbation  of  the  said  Master:  And 
it  is  ordered,  that  the  money  to  arise  by  such  sale  be 
paid  into  Court  to  the  end  that  the  same  may  be  duly 
applied  in  payment  of  what  shall  be  found  due  to  the 
Plaintiff  for  principal,  interest,  and  costs  as  aforesdd ; 
and  this  Court  doth  reserve  the  consideration  of  all 
further  directions  until  after  the  said  Master  shall  have 
made  his  report 


Order  for  9,  Form   of  an   Order  for  Redemption   on    Claim   by 

redemptioH.  p^^^^  entitled  to  redeem. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice- Chancellor, 
naming  Aim], 
or, 
[Master  of  the  Rolls]. 

Date, ' 

Between  A.  B.,  Plaintiff 
C.  JD.,  Defendant. 

Upon  motion,  &c.  [as  in  Form  No.  L]  this  Court  doth 
order,  that  it  be  referred  to  the  Master  in  rotation  to 
take  an  account  of  what  is  due  to  the  Defendant  for 

principal 
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principal  and  interest  on  his  mortgage  [or  equitable  1850. 
mortgage  or  lieii\  in  the  Plaintiff's  claim  mentioned. 
And  it  is  ordered,  that  it  be  referred  to  the  Taxing 
Master  in  rotation  to  tax  the  Defendant  his  costs  of 
this  suit.  And  upon  tlie  Plaintiff  paying  to  the  De- 
fendant what  shall  be  reported  due  to  him  for  principal 
and  interest,  together  with  such  costs,  when  taxed, 
within  six  months  after  the  said  Master  shall  have 
made  his  report,  at  such  time  and  place  as  the  said 
Master  shall  appoint,  this  Court  doth  order,  that  the 
Defendant  do  reconvej  the  mortgaged  premises  [or 
deliver  up  possession  of  the  property  subject  to  the  equitable 
mortgage  or  lien"]  in  the  Plaintiff's  claim  mentioned, 
free  and  clear  from  all  incumbrances  done  by  him,  or 
any  claiming  by,  from,  or  under  him,  and  do  deliver  up 
all  deeds  and  writings  in  his  custody  or  power  relating 
thereto,  upon  oath,  to  the  Plaintiff  or  to  whom  he  shall 
appoint,  but  in  default  thereof  the  Plaintiff's  said  claim 
is  to  stand  dismissed  out  of  this  Court,  with  costs,  to 
be  taxed  by  the  said  Taxing  Master,  and  to  be  paid  by 
the  Plaintiff  to  the  Defendant. 


10.  Form  of  Order  of  Reference  of  Title,  on  Claim  of    Order  for 
Person  seeking  Specie  Performance,  fonnance. 

In  Chancery. 

[Lord  Chancellor}, 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  Azm], 
or, 
[Master  of  the  Rolls]. 

Date. 

Between  A.  B,,  Plaintiff. 
C  D.  Defendant. 

Upon  motion,  &c.  [as  in  Form  No.  1.]  this  Court  doth 

order, 
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1850.  order,  that  it  be  referred  to  the  Master  of  this  Court  in 
rotation  to  inquire  whether  a  good  title  can  be  made  to 
the  property  comprised  in  the  agreement  in  the  said 
Plaintiff's  claim  mentioned.  And  in  case  the  said  Master 
shall  be  of  opinion  that  a  good  title  can  be  mafje,  it  is 
ordered,  that  he  do  state  at  what  time  it  was  first  shewn 
that  such  good  title  could  be  made ;  and  this  Court  doth 
reserve  the  consideration  of  all  further  directions,  and  of 
the  costs  of  this  suit,  until  after  the  said  Master  shall 
have  made  his  report. 


Order  to  take    1 1.  Form  of  Order  far  an  Account  of  Partnership  Deal-- 
accounts.  ^^ff^  ^^  Transactions^  on  Claim  of  Person  entitled 

to  tlie  Account. 

In  Chancery. 
[Lord  Chancellor], 

[Vice-Chancellor  of  England^  or  Vice -Chancellor, 
naming  him\y 
or, 
[Master  of  the  Rolls]. 

Date. 

*  Between  A.  B.,  Plaintiff. 

C.  D.f  Defendant. 

Upon  motion,  &c  \as  in  Form  No.  1.]  this  Court 
doth  order,  that  it  be  referred  to  the  Master  of  this 
Court  in  rotation  to  take  an  account  of  the  partnership 
dealings  and  transactions  between  the  Plaintiff  and  the 
Defendant,  from  the  day  of  : 

And  it  is  ordered,  that  what,  upon  taking  the  sfud  ac- 
count, shall  be  found  due  from  either  of  the  said  parties 
to  the  other  of  them,  be  paid  by  the  party  from  Avhom 
to  the  party  to  whom  the  same  shall  be  found  due; 

[and 
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[and  this  Court  doth  reserve  the  consideration  of  all        1850. 
further  directions^  and  of  the  costs  of  this  suit,  until 
after  the  sud  Master  shall  have  made  his  report] 


12.  Form  of  an  Order  on  Claim  by  a  Person  claiming  to  Order  that 

use  the  Name  of  his  Trustee.  ^'   ^^ 

trustee's 
In  Chancery.  name. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England^  or  Vice-Chancellor, 
naming  Aim], 
or, 
[Master  of  the  Bolls]. 

Date. 

Between  A.  B,,  Plaintiff. 

C.  D.y  Defendant. 

Upon  motion,  &c.  [as  in  Form  No.  1.]  this  Court  doth 
order,  that  the  Plaintiff  be  at  liberty  to  use  the  name  of 
the  Defendant,  in  prosecuting  the  action  at  law  in  the 
Plaintifif's  claim  mentioned,  on  indemnifying  the  De- 
fendant against  the  costs  of  such  action.  And  it  is  or- 
dered, that  it  be  referred  to  the  Master  of  this  Court 
in  rotation  to  settle  the  indemnity  to  be  given  by  the 
Plsdntiff  to  the  Defendant,  in  case  the  parties  differ 
about  the  same. 


Vol.  XL 


1 


Ixx 


OBDEBS  IN  CHANCEBY. 


1850. 


Ordtf  to 
appoint  new 
tnuteest 


[To  be  omitted 
in  the  case  of 
infants  or 
charities.] 

[To  be  omit- 
ted where  the 
Defendant  is 
continued  a 
trustee.] 


13.  Farm  of  Order,  an  ClamfartheAppcmtmentafnew 

Tnuteei. 

In  Chancery. 
[Lord  Chanoellor], 

[Vioe-ChanoeUor  of  Enffkmd,  or  Yioo-Chaooellor, 
naminy  hbn], 

or» 
[Master  of  the  Bolls]. 

Date. 

Between  A.  B.,  Plaintiff, 
C.  D.y  Defendant. 

Upon  motion^  &c.  [as  in  Farm  No.  1.]  this  Court 
doth  order,  that  it  be  referred  to  the  Master  of  this 
Court  in  rotation  to  appoint  proper  persons  to  be 

new  trustees  under  the  indenture  [or  toUl  or  other  inetrur 
ment\  in  the  Plaintiff's  claim  mentioned,  in  the  pkce 
of  [or  to  act  in  conjunction  voithi  the  Defendant.  And 
it  is  ordered,  that  the  Defendant  do  convey  [assign  or 
transfer']  the  trust  fund  or  property  [referring  to  i^]  to 
such  new  trustees  [or  so  as  to  vest  the  same  in  such 
new  trustees  jointly  with  himself],  upon  the  trusts  of  the 
said  indenture  [or  unU  or  other  document],  or  such  of 
them  as  are  now  subsisting  and  capable  of  taking  effect, 
and  they  are  to  declare  the  trust  thereof  accordingly, 
such  conveyance  [or  assignment]  to  be  settied  by  the 
said  Master,  in  case  the  parties  differ  about  the  same. 
[And  it  is  ordered,  that  the  Defendant  do  deliver  over  to 
such  new  trustees  all  deeds  and  writings  in  his  custody 
or  power  relating  to  the  said  trust  property]  : 

COTTEKHilM,  C. 

Lanodale,  M.  R 
Lancelot  Shadwell,  Y.  C.  E. 
J.  L.  Enight  Bbucb,  V.  C. 
James  Wigram. 
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U/p^f^  ^  ^^^**i!l%^  •r--&^;%.^^/,    MuK^rtA^ ^  frJ^t^c^/^  3  Aju^ : S^S 


gibbinC  v.  the  board  of  manage-  ^^^  18. 15        ^y 

MENT  of  the  NORTH  EASTERN  METRO- 
POLITAN ASYLUM  DISTRICT. 

^HIS  suit  was  instituted  by  the  vendor  agfunst  the  i^.'s  agent 
•*"  Defendants  to  compel  the  specific  performance  of  « f^  directed 
a  contract  for  the  sale  of  some  property.     The  contract  Jp  ^^^  y®" 
relied  on  was  substantially  as  follows:— -After  some  mises 3000/.," 
negotiation,  the  Defendants'  agent,   on  the   15th  of  *?•    ^'^ 
January  1846,  wrote  to  the  Plaintiff's  agent  as  follows :  accept  your 
—  "  I  am  directed  by  the  Board  of  Management  of  the  aSroveSlTe 
North  Eastern  Metropolitan  Asylum  District,  in  re-  enclosed,  sign 
ference  to  your  letter  of  the  26th  of  November  last,  to  ^e  w^U^on" 
offer  you  for  the  premises  therein  referred  to  the  sum  receipt  of  the 

deposit,  sign 
O^   you  a  copy." 
B,  filed  a  bill 
for  specific  performance,  and  A^  did  not  produce  the  enclotiure.    Held,  that  the 
two  letters  constituted  a  valid  contract,  intended  to  be  carried  into  effect  by  the  en- 
closure ;  and  that,  though  it  did  not  appear  that  the  enclosure  had  been  approved 
0^  still  that  this  (Ud  not  affect  the  prior  ?alid  contract. 

Vol.  XL  B 


2  CASES  IN  CHANCERY. 

1847.        of  300021,  which  Bum  is  to  include  the  tank  and  its  ap- 
^^J^*v^^     purtenances,  together  with  the  house  fixtures.     I  saj 

UIBBINS  _  _ 

V.        aoooi" 

The  North 
Eastern  Me- 
tropolitan       The  Plaintiff's  agent,  on  the  16th  of  January  1846, 

District.  ^^*^^"f°^  the  following  answer :  —  "In  reply  to  yours 
of  yesterday,  we  beg  to  inform  you  we  accept  your 
offer  for  the  estate  at  Mile  End.  If  you  approve  of  the 
enclosed,  sign  the  same,  and  on  the  receipt  of  the  de- 
posit, we  will  sign  you  a  copy.'' 

As  to  this  enclosure,  the  bill  alleged,  that  in  the 
letter  was  enclosed  a  memorandum  in  writing  to  be 
signed  by  the  Defendants'  agent,  embodying  in  more 
formal  words  the  terms  of  the  said  contract,  and  that 
it  was  in  the  hands  of  the  Defendants. 

There  was  some  further  correspondence  as  to  the 
payment  of  the  purchase  money,  the  abstract  and  com- 
pletion &C.,  in  the  course  of  which  the  expressions  "  so 
soon  as  you  enter  into  an  agreement,"  '*  considering 
your  negotiation  is  with  a  public  body,"  casually  occurred^ 
and  which  were  much  relied  on,  as  shewing  that  the 
agreement  was  not  final,  but  rested  in  treaty  only.  It 
is,  however,  unnecessary  to  set  out  this  correspondencey 
as  the  Court  considered,  upon  the  whole,  that  it  did  not 
affect  or  control  the  previous  letters.  Afterwards  the 
parties  disagreed  as  to  the  terms  of  a  more  formal  agree- 
ment, and  the  nature  of  the  title,  and  this  bill  was  filed 
by  the  vendor  for  a  specific  performance  of  the  contract. 

The  Defendants,  in  their  answer,  admitted  that  the 
letter  of  the  16th  of  January  enclosed  a  memoran- 
dum of  agreement  in  writing,  which  was  in  their 
hands;  but  they  denied  that  the  said  memorandum 
embodied  in  more  formal  words  the  terms  of  the  pro- 
posed 
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posed  contract^  no  terms  having,  as  they  eaid,  in  truth,  1847. 

been  arranged  or  agreed  upon,  save  as  regarded  the  ^^^''"*^'^ 

price  to  be  given  for  the  said  premises,  and  the  time  v. 

when  the  same  was  to  be  completed.     The  Defendants  Eastern^rS- 

insisted  that  no  written  contract  had  ever  been  signed,  tropolitan 

and  that  the  terms  and  conditions  of  such  contract  had  District. 
never  been  arranged  or  agreed  upon. 

The  enclosure  contained  in  the  letter  was  not  proved 
in  the  cause  or  produced  bj  the  Defendants  at  the 
hearing. 

lllr.  Turner  and  Mr.  Olasse  for  the  Plaintiff.  The 
letter  of  the  15th  of  January  expressed  a  distinct  offeif 
of  3000/.  for  the  premises,  and  the  answer  of  the  16th 
was  equally  distinct,  —  "  we  accept  your  oflfer."  This 
constituted  a  valid  binding  contract,  which  this  Court 
will  enforce.  The  enclosure  contained  in  the  latter 
letter  was  a  more  formal  mode  of  expressing  the  same 
contract,  and  neither  the  non-acquiescence  in  that  in- 
strument nor  the  subsequent  negotiation  in  any  way 
affected  the  prior  comjplete  contract ;  for  where  there  is 
an  existing  agreement  by  letter,  the  law  will  prescribe 
and  regulate  the  terms  of  the  more  formal  instrument, 
FowkY.  FrefeTnan(a)t  as  it  does  where  conveyances  to 
be  subsequently  settled  are  referred  to  in  the  contract. 

Mr.  WUlcoch  and  Mr.  J.  J.  Jervis  contriL  There  is  no 
final  binding  contract  between  the  parties :  the  letter  of 
the  16th  of  January  was  a  mere  conditional  acceptance^ 
dependent  on  the  Plaintiff's  approving  of  the  enclosed 
contract  and  signing  it.  That  the  whole  rested  in  treaty 
is  shewn  by  the  subsequent  correspondence,  where  it  is 
Called  a  **  negotiation."  The  Court  cannot  supply  the 
terms  of  the  contract  not  signed  by  the  parties. 

\J  {a)  0  Vei.  851 

B  2  Mr. 
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1847.  Mr.  Turner  in  reply. 


GiBBINS 

The  KoBTH 

Eastern  Mb< 

tropolitan 

Asylum 

District. 


Tke  Masteb  of  the  Rolls. 

Agreements  entered  into  in  tliis  manner  by  a  mere 
correspondence,  and  without  the  formalities  so  neces- 
sary for  the  protection  of  both  parties,  seldom  prove 
satisfactory.  I  do  not  find  that  this  case  presents 
an  exception  to  the  general  rule.^  However,  such 
agreements  have  constantly  been  sustained  by  the 
Court 


Here  a  negotiation  was  entered  into  for  the  purchase 
of  the  Plamtiff's  property,  and,  on  the  16th  oi  January 
1846,  a  letter  is  written  by  the  Defendants'  agent  in 
which  he  says :  ''  I  am  directed  to  offer  you  for  the 
premises  referred  to,  30002.  &c.  I  say  30002.'*  The 
price  is  here  emphatically  stated  to  be  30002.  The 
answer  to  this  letter,  which  is  dated  the  16th  of  January, 
commences  thus :  ''In  reply  to  yours  of  yesterday,  we 
beg  to  inform  you  we  accept  your  offer  for  the  estate 
at  Mile  EndJ*  So  far  the  matter  is  dear,  for  there  is 
a  distinct  offer  and  a  distinct  acceptance  of  that  offer  ; 
and  there  can  be  no  doubt,  that,  according  to  the  law* 
of  this  Court,  this  would  constitute  a  valid  contract, 
the  sum  of  30002.  being  distmctly  offered,  and  distinctly 
accepted* 

I  do  not  think  that  this  proposition  has  been  denied  % 
but  the  letter  of  acceptance  proceeds,  ''  If  you  approve 
of  the  enclosed,  sign  the  same,  and,  on  the  receipt  of  the 
deposit,  we  will  sign  you  a  copy."  What  is  the  meaning^ 
of  this  ?  Is  it  to  contradict  the  first  part  of  the  letter  ? 
Does  it  mean  that  we  accept  the  offer,  but  reject  it  un-i^ 
less  you  sign  the  enclosed  memorandum  ?  Or  rather  i9 
it  not  an  acceptance  aud  a  proposal  of  a  more  formal 

mode 
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mode  of  carrying  the  acceptance  into  execution  ?  If  the       1847* 
latter  be  the  meaning,  then,  according  to  the  authority      q^^^^ 
produced,  this  would  not  destroy  the  contract.     If  it  v. 

was  a  mode  of  carrying  a  contract  into  effect,  it  did  not  e^stern'mk- 
alter  the  existing  contract,  though  the  proposed  mode   tropolitan 

ASTLUM 

was  different  from  that  which  the  law  would  direct;     Pxstrict, 
for  where  there  is  a  contract^  the  law  prescribes  the 
mode  of  its  performance. 

The  case  is  not  veiy  satisfactory ;  but  I  am  of  opinion 
that  there  was  a  contract  amounting  to  this:  **I  ac- 
cept your  offer,  and  I  propose  to  carry  the  contract 
into  effect  by  the  enclosed.  If  you  approTO  of  it,  we 
will  sign  you  a  copy."  If  it  was  reaUy  intended  that 
some  other  term  should  be  added,  it  is  very  unsatisfac- 
tory to  think  that  the  parties  have  not  informed  the 
Court  what  it  was.  The  parties  themselyes  have  pro- 
ceeded on  the  notion  of  there  being  a  contract,  but 
having  disputed  about  the  title  to  be  made  out,  these 
proceedings  are  instituted. 

I  must  hold  that  there  was  a  contract,  and  make  a 
decree  for  the  Pluntiff. 

Mr.  WitlcocJt.  There  must  be  the  common  decree, 
whether  the  Plaintiff  has  a  good  title,  and  when  it  was 
first  shewn. 

The  Master  of  the  Bolls. 

No.  Here  the  contract  itself  has  been  disputed,  and, 
therefore,  I  must  not  direct  an  enquiry  as  to  when  the 
title  was  first  shewn.  That  is  the  common  direction  in 
a  decree  where  the  title  alone  is  in  dispute.  Declare 
that  the  Plaintiff  is  .entitled  to  the  specific  performance 
of  the  agreement  contained  in  the  two  letters,  and  refer 

B  Z  it 
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1847.       it  to  the  Master  to  asoertun  whether  a  good  title  can 
^fT'^^'^^    be  made* 

OlBBINS 


V. 


The  North  "^ 

Eastern  Mk-      Note. — The  Master  reported  in  favour  of  the  title,  and  a  decree 
'^^Mylvu       ^^  made,  with  costs,  on  the  17th  of  yoventber  1848. 

District. 


,JS^»>ul«-.  ^  GaJxxlt^MJt^  /a  AoAJt^  Z9r, 


November  ^2.  CHAMBERS  V.  HOWELL. 

A  trader  ^-  ^T^HIS  case  Came  on  to  be  heard  on  the  validity, 
[^J^^„j      •■-    in  Liw,  of  three  plcasto  the  bill  put  in  by  Beveral 

executors.        Defendants. 

with  ail  con- 
venient speed, 

to  sell  and  Xhe  bill  Stated,  that  the  testator  baac  James  earned 

money  his  re-  on  business  in  partnership  with  four  of  the  Defendanta, 
siduary  estate,  Howell,  GiUett,  Stroud  and  Lee,  and  that,  by  his  will, 

but  he  pro-  in  » 

Tided,' that  he  gave  the  residue  of  his  estate  to  Levesque  and 
case  of  an"  ^^^^^f  upon  trust,  with  all  convenient  speed,  after  his 
substential       decease,  to  make  sale  of  and  convert  into  money  all  such 

reason)  seven  . 

years  might  be  pans 

allowed  for  withdrawing  his  capital  from  the  business  in  which  he  was  a  partner. 
Parties  beneficially  interested  under  the  will,  filed  their  bill  against  the  surviving 
partners  and  the  legal  personal  representatives,  insbting  that  the  administratrix 
nad  improperly  allowed  the  teatatoi^s  capital  to  remain  in  the  business  bej'ond  the 
prescribed  period,  and  asking  to  have  a  share  in  the  profits  made  while  the  capital 
remained  in  the  business.  The  Defendants  pleaded,  tnat  before  the  testator's  deaths 
the  partners  made  a  valuation,  when  the  share  of  the  testator  appeared  to  be 
63,000/. ;  that  a  year  after  his  death,  it  was  agreed  between  the  surviving  partners 
and  the  administratrix,  that  the  new  firm  *'  should  take  to  "  the  whole  stock,  on  pay- 
ment to  her  of  63,000/.,  and  should  become  purchasers  of  the  testator's  share  at 
that  sum  ;  that  they  gave  her  a  bond  for  40,000/.,  and  placed  the  residue  at  her 
disposal,  which  was  drawn  out  from  tune  to  time  at  her  pleasure.  It  appeared 
that  the  capital  had  not  been  finally  withdrawn  till  1845.  By  the  plea  they  insisted, 
that  they  had  thus  become  purchasers  of  the  share,  for  valuable  consideration  and 
without  notice  of  the  trusts  of  the  will.  Held  that  this  was  a  valid  defence  to  the 
claim  to  participate  in  the  profits. 

There  is  no  such  principle  in  equity  that  surviving  partners  cannot  become  pur- 
chasers, from  the  representatives,  of  the  share  of  a  deceased  partner. 

Where  a  testator  prescribes  a  time  for  realizing  his  share  in  a  trading  concern  in 
which  he  is  a  partner,  and  his  legal  personal  representative  extends  that  time  to  the 
surviving  partners,  who  have  notice  of  the  trusts,  the  transaction  is  not  ao  entirely 
vitiated,  as  to  make  the  surviving  partners  accountable  for  the  subsequent  profits. 
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parts  of  his  said  reriduary  estate  and  effects  as  should  not        1847. 
consist  of  money  op  securities  for  money ;  and  call  in     ^^^^^^^ 
and  compel  payment  of  such  parts  thereof  as  should  «. 

consist  of  money  out  upon  security  at  interest  or  other-  Howbui. 
wise,  and  also  collect  and  get  in  all  book  and  other 
debts  and  monies  owing  or  belonging  to  him  at  the 
time  of  his  decease,  in  such  manner  as  they  should 
think  fit.  He  directed  the  produce  to  be  invested  in 
the  funds,  and  held  in  trust  for  his  wife  Betinda  James 
durante  viduitate  for  the  m^tenance  &a  of  herself  and 
their  children,  and  afterwards,  on  certain  trusts,  for  his 
children  and  grandchildren. 

« 

His  will  contidned  the  following  proviso:  —  ^' Pro* 
Tided  also,  and  my  will  is,  that,  notwithstanding  the 
general  directions  hereinbefore  given  for  the  imme- 
diate sale  and  conversion  into  money  of  my  personal 
estate  and  effects,  the  term  of  three  years  or  a  longer 
period,  not  exceeding  seven  years,  (provided  any  sub- 
stantial reason  shall  be  given  for  so  lengthening  th^ 
said  term,)  to  commence  from  Michaelmae-day  next  after 
my  decease,  shall  be  allowed  by  my  executors  for  getting 
m  or  withdrawing  my  share  of  the  capital,  stock  in 
trade,  debts  and  effects,  employed  in  or  belonging  or 
owing  to  the  partnership  now  subsisting  and  carried  on 
under  the  firm  of  Howell,  JameSf  Gilktt,  Stroud  and  Lee, 
but  so  that  my  said  share  of  capital  shall  continue  to  bear 
interest,  as  it  now  does,  at  the  rate  of  52,  per  cent,  per 
annum,  so  long  as  the  same  or  any  part  thereof  shall 
remiun  in  the  said  concern."  The  testator  appointed 
Leoesque  and  £Uiot  executors  of  his  will 

The  testator  died  in  October  1828,  and  the  executors 
having  renounced  probate,  administration  was  granted 
to  his  widow  Belinda  James* 

JB  4  The 
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1847.  The  bill  alleged,  that  Belinda  James  bad  allowed  the 

capital  of  the  testator  to  remain  in  the  partnership  con- 
cern till  her  death  in  August  1837,  without  any  snb- 
HowRLL.  stantial  reason,  and  that  it  was  her  duty  to  have  with- 
drawn it,  at  all  events  before  the  ezfnration  of  the  seven 
years,  expiring  in  September  1836. 

In  June  1838,  Howell  (the  partner)  and  Levesque  be^ 
came  l^al  personal  representatives  both  of  the  widow 
and  of  the  testator,  and  the  testator's  share  continued 
for  many  years  in  the  trade. 

This  bill,  filed  by  grandchildren  of  the  testator  against 
the  surviving  partners,  Sedgwick  (who  had,  after  the 
testator's  death,  joined  the  concern)  and  others,  prayed 
an  account  of  the  testator's  personal  estate,  and  it  sought, 
in  substance,  to  recover  a  share  of  the  profits  from  the 
time  when  the  testator's  capital  ought  to  have  been  with-' 
drawn,  and  required  the  accounts  of  the  firm  to  be  set 
out. 

The  Defendants,  the  existing  partners,  severally  put 
in  pleas  to  the  following  effect :  That,  **  shortly  before 
the  death  of  the  testator,"  the  partners  made  a  valuation 
of  the  stock  in  trade  &c.  of  the  partnership,  and  it 
thereby  appeared  that  the  testator's  share  amounted  to 
63,9612.  I5s.  Id. ;  that,  on  the  1st  of  September  1829, 
Wi  Sedgwick  entered  into  partnership  with  the  surviving 
partners,  and  it  was  then  agreed  between  them  and 
Belinda  James  (the  administratrix)  that  the  new  firm 
*'  should  take  to  "  the  whole  stock  &c.  of  the  late  firm 
and  the  profits  subsequent  to  the  testator's  death,  on 
payment  to  Belinda  James  of  the  sum  of  63,9612,  I5s,  Id. 
and  interest  from  the  testator's  death,  and  should  become 
the  purchasers  of  the  testator's  share  of  the  said  capital 
and  of  the  said  profits  for  that  sum.    That  the  new  firm 

then 
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then  executed  to  her  a  bond  to  secure  the  payment  to       1847» 
her  of  40,000£  on  the  let  of  September  1833  with  in-     ^T*^^^'^'^ 

^  ■  CUAUBERS 

terest,  and  they  paid  her  interest  on  the  whole  sum  of  v. 

63,961t  15#.  Irf.  from  the  testator's  death  to  the  Ist  of  ^^^^'^^^ 
September  18299  and  placed  at  her  disposal  a  sum  of 
23^961^1  15«.  Id,  which  was  drown  out  of  their  hands 
by  her,  from  time  to  time,  at  her  pleasure,  she  being 
allowed,  in  the  meantime,  interest  at  the  rate  of  SL  per 
cent,  per  annum,  upon  the  balance  from  time  to  time  • 
remaining  unpaid 

The  plea  went  on  to  state  that  at  the  time  of  the 
execution  of  the  bond,  the  Defendants  had  no  notice  of 
the  trusts  of  the  will.  The  Defendants  then  insisted, 
by  way  of  plea,  that,  by  the  means  aforesaid,  the  affairs 
of  the  said  late  firm  of  Howell  and  James  were  fully 
wound  up,  and  that  the  said  Belinda  James,  as  adminis- 
tratrix, ceased  to  have  any  share  in  the  business  carried 
on  by  the  said  firm  or  in  the  capital  thereof,  or  in  the 
guns  or  profits  thereof  subsequent  to  the  said  testator's 
death,  and  that  the  Defendants  became  purchasers,  for 
valuable  consideration  and  without  notice,  of  the  share 
of  the  testator  in  such  business  and  capital,  gains,  and 
profits.  The  pleas  were  accompanied  by  answers,  and 
it  appeared  from  that  of  Howell,  that  the  capital  had  not 
been  completely  and  finally  withdrawn  until  June  1845. 

The  pleas  now  came  on  for  argument* 

Mr.  Kindersley  and  Mr.  8.  Prescott  White  for  the 
Defendants.  These  pleas  are  complete  answers  to  the 
claim  made  by  the  Plaintiffs  to  participate  in  the  pro- 
fits of  the  trade.  The  Defendants  are  purchasers  for 
valuable  consideration  from  the  administratrix,  and 
without  notice,  and  it  cannot  be  doubted,  that  execu- 
tors and  administrators  have  full  power  to  dispose  of 

the 
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Chambers 

V. 

Howell. 


the  aaaets  of  a  testator,  provided  there  be  no  fraud  or 
collcuionj  either  actual  or  to  be  inferred,  from  the  nature 
of  the  transaction,  as  in  Doe  d.  Woodhead  y.  Fallows  (a)^ 
and  WathinB  y.  Cheek,  (b)  None  is  here  alleged,  and 
the  bill  does  not  praj  to  set  aside  the  transaction,  but 
simply  asks  that  the  profits  may  be  accounted  for.  *'  It 
is  **  (as  was  sud  by  the  Master  of  the  Bolls  in  Wedder-- 
bum  v.  Wedderbum  {c)  )  *^  one  thing  to  say,  that  the  sale 
by  the  executors  to  themselves,  as  surviving  partners,  is 
void,  and  to  seek  relief  on  that  foundation ;  and  another, 
and  very  different  thing,  to  say,  without  seeking  to  set 
aside  the  sale,  that  the  purchase  money  was  insufficient, 
or  that  the  amount  of  a  huge  part  of  it  was  retiuned 
and  employed  in  the  trade,  and  to  seek  relief  on  that 
ground." 


Whatever  clidm  .the  Plaintiffs  may  have  against  Be^ 
linda  James  or  her  estate  for  acting  contrary  to  the  di- 
rections of  the  will,  though  for  the  benefit  of  the  estate, 
still  they  have  none  agunst  the  surviving  partners* 


It  Is  particularly  to  be  observed  that  here  the  sur- 
viving executors  do  not  stand  in  a  fiduciary  character, 
as  in  JVedderburn  v.  fFedderbum,  which  makes  all  the 
difference.  The  distinction  was  alluded  to  by  Lord 
Cottenham  (d),  who  said :  —  '^  Had  the  representatives  of 
the  testator  not  been  his  surviving  partners  their  daty 
would  have  been  to  have  followed  as  closely  as  possible 
the  provisions  of  the  deed  and  the  directions  of  the  will ; 
and  any  settlement  they  might  have  come  to  with  the 
surviving  partners  would  have  been  binding ;  but  the 
union  of  the  two  characters  in  the  same  person  rendered 
any  binding  settlement  extremely  difficult."     These 

pleas 


(ft)  2  Cr.  i  Jer.  481. 
{b)  2  Sim.  4-  St.  199. 


(c)  2  Keen,  p.  750. 
y  ((0  4  JM>/.4-CV.  p.45. 
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pkas  therefore,  constitute  a  complete  bar  to  this  part        1847. 
of  the  relief  and  discovery.  Sl^llw 

Mr.  Turner  and  Mr.  Crawford  for  the  Plamtiflfs.  P^wblu 
The  administratrix,  by  leaving  the  testator's  assets  in 
the  trade  without  ^'  any  substantial  reason,"  acted  di- 
rectly contrary  to  the  directions  of  the  will,  and  com- 
mitted a  plain  breach  of  trust.  The  surviving  partners 
participated  in  that  breach  of  trust,  and  are  liable  to  ac- 
count for  the  profits  acquired  by  this  deviation  from  thQ 
express  direction  of  the  testator. 

As  to  notice,  it  is  dear  that  Howell  had  notice  in 
1838,  when  he  became  administrator  de  bonis  non  of 
the  testator;  and  it  appears  that  the  assets  were  not 
finally  withdrawn  until  1845.  At  all  events,  during 
the  interval  between  1838  and  1845,  h^  would  be  ac- 
countable for  the  profits,  and  his  partners  are  boimd 
by  his  knowledge,  for  it  is  against  conscience  that  even 
an  innocent  party  should  hold  a  benefit  derived  through 
the  breach  of  trust  of  another ;  Huguenin  v.  Baseley  (a), 
where  it  was  held,  that  infants  could  not  retain. pro- 
perty obtained  through  the  fraud  of  their  parent. 

The  Pefendants  say,  that  they  are  purchasers  for 
valuable  consideration  without  notice.  This  is  *nof, 
however,  the  nature  of  the  transaction  between  the  par- 
ties. There  was  no  sale  at  all,  but  a  mere  executory 
agreement  to  leave  the  share  of  the  testator  in  the  con- 
tinuing trade.  The  essence  of  a  plea  of  purchase  for 
valuable  consideration  is,  a  legal  conveyance  of  the 
property  and  a  distinct  payment  of  the  consideration 
before  notice;  security  will  not  do,  Hardingham  v. 
NtckolU.  (b)   Both  of  these  requisites  are  wanting  here. 

Transactions 

(a)  14  Vfs.  p.  290.  (b)  3  Aikym,  304. 
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1847.  TitmflactioBs  between  executors  or  admixu0trator8» 

and  third  parties  are  binding,  provided  they  be  of  such  a 
r.       '    nature  as  to  be  within  the  ordinary  course  of  dealing. 
HowBLu     23^^  jjgj,g^  ^^Q  transaction,  on  the/ace  of  it,  showed,  that 

the  arrangement  was  entered  into,  not  for  the  benefit  of 
the  estate  (for  it  could  not  be  beneficial  to  leave  the 
assets  liable  to  the  consequences  of  bankruptcy  or  insol-* 
vency  of  the  surviving  partners),  but  for  the  conveni- 
ence of  the  new  firm  and  for  the  benefit  of  the  adminis* 
tratrix,  who,  as  tenant  for  life,  secured  5/.  per  cent,  upon 
the  residue,  instead  of  interest  at  a  less  rate  if  properly 
invested.  The  parties  knew  there  was  a  will,  and  were 
not,  under  such  circumstances,  justified  in  shutting  their 
eyes  to  the  trusts,  but  were  bound  to  enquire.  From 
the  peculiar  position  and  the  exclusive  knowledge  pos- 
sessed by  the  surviving  partners,  it  is  even  [doubtful 
whether  they  could  purchase  the  share  of  the  deceased 
partner.  Lord  Eldon^  though  he  did  not  decide  the 
point,  gave  some  countenance  to  the  doctrine  in  an  un- 
reported case  of  Sanger  v.  Gardener^  which  was  before 
him  in  1822  or  1823. 

The  plea  is  bad  in  form  for  duplicity.  It  is  a  plea  of 
an  account  stated  and  a  purchase  for  valuable  considera- 
tion. 

Mr.  Kindersley  in  reply.  The  administratrix  was 
bound  to  do  the  best  she  could  for  the  estate.  She 
might  have  insisted  on  the  whole  concern  being  sold ; 
but  if  there  had  been  a  forced  sale  of  the  flmcy  articles 
forming  the  stock  in  trade  of  the  partnership,  a  con- 
siderable loss  would  have  accrued  to  the  testator's  estate, 
as  well  as  to  the  surviving  partners.  If  there  had  been 
such  a  sale,  it  is  sworn  that  the  testator  s  estate  would 
never  have  obtained  the  63,961/.  Again,  the  admi« 
nistratrix  was  right  in  giving  time  for  payment ;  with- 
out 
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out  it,  the  surviving  partners  would  not  have  given 
80  large  a  sum  for  the  testator's  share.  To  ascertain 
the  validity  of  the  transaction,  you  must  look  at  the 
state  of  things  at  the  settlement :  the  transaction  could 
not  be  invalidated  by  subsequent  events* 

Keane  v.  Rdbarts  (a),  M^Leod  v.  Drummond  (i),  WiU 
lett  V.  Blanford{c)f  Page  v.  Adam  (d),  were  also  re- 
ferred  to* 


1847. 
Chambers 

V, 

Howell. 


The  Master  of  the  RoLL8» 

I  feel  some  regret  at  the  mode  in  which  this  matter 
has  been  brought  forward,  for  it  is  clear  that  the  real 
questions  between  the  parties  cannot  be  decided  by  this 
plea.  The  state  of  the  case  is  such,  that  if  I  were  to 
think  that  this  plea  could  not  be  sustained,  I  should  give 
to  the  Defendant  leave,  in  some  other  form,  to  make  the 
like  sort  of  defence ;  and,  on  the  other  hand,  if  I  thought 
it  sufficient^  I  should  give  the  Plaintiffs  leave  to  amend 
their  bill  to  enable  them  to  bring  forward  any  other 
matters  they  might  be  advised.  It  is  quite  obvious, 
therefore,  that  the  decision  upon  this  plea  will  not  settle 
the  question  between  the  parties. 

The  principles  to  be  applied  to  this  case  are  very 
obvious.  I  do  not  consider  that  it  has  been  seriously 
argued  here,  that  the  legal  personal  representative  of  a 
deceased  partner  may  not  sell  the  share  of  the  deceased 
partner  to  the  surviving  partners,  if  that  be  done  fairly 
and  properly.  I  do  not  conceive  it  to  have  been  seriously 
contended,  that  the  executor  of  a  deceased  partner  might 
not  employ  the  surviving  partners  as  his  bankers,  and 

deposit 


{a)  4  Maid,  332. 

{h)  U  Va.  353.  anJ  17  Vet.  15?. 


(c)  1  Hare,  253. 

(d)  4  Beavan,  269* 
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1 847.       depout  monej  with  them,  even  at  interest,  without'  snb- 
^l^"^"*^"^^    j^cting  the  surviving  partners  to  an  account  of  all  the 
V.  profits  which  thej  might  thereby  make  in  their  business. 

HowBLu  ^Q  doubt  when  such  a  relation  subsists  between  the 
parties.  Courts  .of  Justice  will  look  at  such  transactionB 
with  close  attention;  for  in  dealings  between  the  exe- 
cutor of  a  deceased  partner  and  the  surviving  partners 
there  may  be  an  inequality  in  respect  of  knowledge, 
which  may  be  taken  advantage  of  in  such  a  way  -as 
to  lead  to  veij  inequitable  and  un&ir  results.  But 
those  circumstances,  if  they  exist,  must  not  only  be 
distinctly  aUeged,  but  must  also  be  shewn  by  some 
sufficient  evidence,  •  and  they  are  not  to  be  infenred 
from  the  mere  relation  between  the  parties.  If  it  were 
otherwise,  many  fair  transactions  of  that  sort  between 
executors  and  the  surviving  partners  of  their  testator, 
which  have  been  going  on  to  a  vast  extent  every  day, 
in  the  belief  that  they  were  perfectly  valid,  would  be 
invalidated. 

In  this  case,  the  testator  was  a  partner  in  the  firm 
of  Howell,  James  &  Company,  a  very  laige  concern. 
Sometime,  or,  as  it  is  stated  in  this  plea,  '^  shortly," 
before  his  death,  there  was  a  sort  of  valuation  and 
settlement  of  account,  in  which  it  appeared  that  his 
gihare  was  of  the  value  of  63,96 IZ.  By  his.wiU^he 
expressly  directed  his  executors  and  trustees,  "wit]^ 
all  convenient  speed  after  his  death,  to  make  sale  of 
and  convert  into  money  all  such  parts  of  his  residuary 
estate  and  effects  as  should  not  consist  of  money.  The 
9hare  in  the  business  was  part  of  this  residue,  which 
did  not  consist  of  money ;  and  as  to  that  there  was  this 
special  clause  in  his  will :  —  ^*.  Provided  also  &c''  Nox^ 
it  is  impossible  for  any  one  to  shew  more  clearly  than 
he  does,  that  he  did  intend  this  particular  property^  to 
be  affected  by  the  direction  to  sell  and  convert  into 

money* 


H&WKLL. 
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money.   Thetestator  died  on  the  29th  of  Oc^dier  1828,        1847.     . 
and  ivithin  a  year  afterwards  the  transaction  which     ^^^^*^ 

\  ClIABIBERS 

is  now  complained  of  took  place.     The  administratrix  v. 

agreed  to  sell  the  interest  of  the  testator  in  this  concern, 
as  it  was  at  the  time  of  his  death,  for  the  sum  at  which 
it  had  been  valued  before  his  death;  and  interest  at  the 
rate  of  61  per  cent,  was  to  be  paid  until  the  purchase 
money  was  paid.  There  was  not  an  immediate  pay- 
ment, for  that  was  not  contemplated  by  the  parties,  but 
there  was  an  inunediate  security  by  bond  for  40,000/., 
payable  at  the  end  of  four  years;  and  23,961/.,  the  re^ 
mamd^,  was  to  be  placed  at  the  disposal  of  the  admini« 
stratrix.  *'  Placed  at  the  disposal  of  the  administratrix  ^ 
meant  I  suppose  that  she  was  to  be  at  liberty  to  draw 
it  out  when  convenient  to  herself,  and  therefore,  from 
that  time,  it  was  to  be  considered  as  a  debt  payable  to 
her  on  demand.  The  testator's  share  was  therefore 
sold  for  these  two  sums  of  40,00021  to  be  secured  by  a 
bond,  payable  at  the  end  of  four  years,  and  23,961/. 
payiable  on  demand.  What  is  there  in  this  which 
ireally  constitutes  a  breach  of  trust  of  which  all  parties 
must  have  been  cognizant  ?  But  even  if  the  fact  were, 
that  these  parties  knowingly  extended  the  time  some- 
what longer  than  was  directed  by  the  testator,  would 
that  have  so  entirtely  vitiated  the  transaction,  that  the 
Court  must  consider  it  as  no  purchase  at  all,  and  hold 
the  Surviving  partners,  and  the  new  partner  who  after- 
wards  joined  them,  liable  to  account  to  the  testator's 
estate  for  a  share  of  the  profits  subsequently  made  in 
their  business  ?  I  cannot  come  to  that  conclusion.  If 
any  wrong  was  done,  it  must  be  set  right  in  another 
way.  It  would  create  such  extreme  difficulty  in  all 
dealings  of  this  sort,  that  I  should  be  afraid  to  say, 
that  a  transaction  of  that  description  could  not  stand. 

It 
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CflAMBBBS 

Howell, 


It  itf  important,  on  the  one  hand,  that  execnton 
shonld  be  enabled  to  ezeiciae  their  powers  with  such 
freedom  as,  in  fiur  cases,  to  exempt  the  persons  dealii^ 
with  them  from  all  liability  to  the  testator's  estate,  and, 
on  the  other  hand,  it  is  eqnaUj  important  that  their 
eettutM  que  trust  should  be  protected  against  any  im* 
proper  dealing.  In  the  present  case^  the  interests  of  the 
Plaintiflb  may  be  sufficiently  protected  without  having 
recourse  to  any  such  proposiUon  as  that  which  has 
been  urged  on  behalf  of  the  Plaintiflb  in  the  argu- 
ment of  this  plea.  If  this  be  an  improper  agreement: 
—  if  the  surviving  partners  have  availed  themselves 
of  their  relation,  and  the  inequality  of  their  know* 
ledge  to  gain  an  advantage  against  the  estate  of  the 
testator,  the  Court  may  interfere  on  that  ground,  and 
prevent  the  administratrix  from  exercising  her  legal 
powers.  But  the  misfortune  of  the  Plaintiffs*  argument 
is,  that  having,  as  they  say,  these  grounds  for  relief,  and 
i^gii^^y  with  great  ingenuity,  and  in  every  way,  that 
some  advantage  may  have  been  taken,  they  assume  that 
all  this  is  in  issue  by  the  bill;  whereas  none  of  these 
points  are  in  issue,  the  bill  proceeding  on  the  assump* 
tion  that  there  was  no  sale  at  all. 


I  cannot  say  that  I  am  in  every  respect  quite  satis- 
fied with  the  form  of  these  pleas,  but,  on  the  whole,  I 
am  of  opinion  that  they  are  sufficient.  Having  re« 
gardy  however,  to  the  circumstances  of  this  case,  I 
think  that  the  Plaintiffs  ought  to  have  leave  to  amend 
their  bill. 
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l^c..r^  •  A^u^^/^    J  J^f'^    ^f  ^^^ 


BBTWEBK 

CHARLES  RICHARDSON,  on  behalf  of  himself  i<pri/ so.  8 L 
and  all  other  Persons  (except  the  Parties  hereinafter 
named  as  Defendants  hereto)  who,  at  the  Time  of  the 
Dissolution  thereof,  were  Members  of  a  certun  As- 
sociation or  Club  called  the  Alliance  Club  hereinafter 
more  particularly  mentioned,  who  are  now  living,  and 
the  personal  Representatives  of  such  of  them  as  are 
dead       -  •  -  •    Plaintiffs 

AND 

EDWARD  HASTINGS  and  HENRY  EMLY, 

Defendants. 


^pHIS   cause  (a)  now  came  on  for  hearing.      The  A  club,  cora- 
Plaintiff  rested  upon  the  admissions  contained  in  ^rous  mem- 
the  Defendants'  answer ;  but  the  Defendants  had  en-  5?"*i^*lf 

diflsolved. 

tered  into  some  evidence.  Two  of  the 

mana^ng 
committee 
It  now  appeared  that,  in  1836,  the  Alliance  Club,  possessed 

condstiDg  of  100  members,  was  formed.     The  lease  of  the  assets,  and 
a  house  in   Pall  Mall  was   taken,  and  a  quantity  of  applied  them 
furniture  hired.     Rules  were,  as  usual,  made  for  the  the  affairs, 
management  of  the  club,  and  amongst  them  one,  by  ^®^^»  ^^ 
which  Messrs.  Hophinson,  the  bankers  of  the  club,  were  sued  by  one 
alone  authorised  to  receive  monies  on  account  of  the  ^"JJipT^J*" 
club.     The  managing  committee  were  to  consist  t>f  for  an  account 
twenty,  and  every  member  was  to  be  bound  by  the  rec^edvad 
majority  at  a  general  meeting.  its  application, 

'J'ljg  and  to  bring 
back  the 

\J  («)  Beported  on  the  demurrers,  anti^  7  Beav.  301.  323.  balance,  if 

^  any,  without 

i^Dg  the  other  members  parties,  and  without  seeking  a  general  winding  up  of 
we  ooocem. 

You  XL  C 
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1847.  The  pecuniary  a&in  of  the  club  haying  become  em- 

-D^^^^^^^    barrassedj  it  was  agreed,  at  a  special  general  meeting 
V.  held  on*  the  29th  of  December  1837,  that  the  sub- 

scription should  be  nused;  and  that  the  furniture, 
which  had  been  hired,  should  be  purchased  with  monies 
to  be  subscribed  by  way  of  loan  by  the  members,  and  a 
sum  of  400/1  to  be  borrowed  of  the  bankers. 


HAflTINOS. 


The  Plaintiff  Bichardsofif  the  Defendants  Hastbiffs, 
Emltfy  and  twenty-one  other  members  accordingly  sub- 
scribed a  sum  of  975/.  for  the  purpose  of  purchasing  the 
furniture,  and  the  amount  was  paid  into  the  bankers  on 
account  of  the  dub.  By  an  indenture  of  the  27tfa  of 
January  1838,  made  between  Hastings,  Emiy,  and 
Stewart  of  the  first  part,  the  several  subscribing  mem- 
bers of  the  second  part,  the  owner  of  the  furniture  of  the 
third  part,  the  bankers  of  the  fourth  part,  and  the 
Plaiiftiff  of  the  fifth  part,  it  was  agreed  that  the  fur- 
niture should  be  vested  in  and  forthwith  delivered  to 
the  Plaintiff,  upon  trust  to  pay  the  bankers  the  400/. 
and  the  other  sums  due  to  the  owner  of  the  furniture 
and  the  subscribing  members,  and  to  pay  the  surplus  to 
the  committee  for  the  use  and  benefit  of  the  club.  It 
was  also  agreed  that  Hastings,  Emly,  and  Stewart 
should  hold  the  lease  in  trust  to  secure  the  400/L  and 
interest 

The  furniture  was  accordingly  purchased,  and  the 
lease  was  afterwards  vested  in  Hastings,  Endy,  and 
Stewart. 

The  embarrassments  of  the  dub  continuing,  it  was 
agreed,  at  a  general  meeting  held  on  the  10th  of  May 
1839,  that  the  club  should  be  on  that  day  dissolved ; 
that  the  then  committee  should  dispose  of  the  property 

of 


Hastings. 
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of  the  dais  and  make  such  arraagemente  as  thefy  ^  1^^^' 
their  diflcretion,  might  think  fit,  for  winding  up  its  -q^^wsov 
ttffiun  I  that  each  member  should  pay  into  the  bankeia' 
a  8om  of  13/.,  to  be  applied  by  the  committee  in  pay- 
ment of  the  debts  of  the  dob ;  and  that  the  oommittee 
ahoold  return  to  each  member  any  balance  remaining 
after  winding  up  the  aflhirs  of  the  dub. 

The  Fkmtiff,  and  sixtyHaeyen  other  member^,  ao- 
oordin^ly  paid  13L  each  into  the  bankers^,  whidi 
amounted  in  the  whole  to  8842.  At  the  time  of  the 
dissolution  of  the  club,  the  Defendants  Hastings,  Emly, 
and  nme  other  persons  formed  the  committee. 

The  fumitare  and  the  whole  property  of  the  dnls 
induding  every  thing,  except  a  small  quantity  of  wine, 
was  sold  to  WilHamMasm,  at  a  yaluation,  for  17172.  8s.; 
and  the  purchase  money  (except  600i.  whidi  was  paid 
into  the  bankers'  of  the  club)  was  recdyed  by  the  De- 
fendants Hastings  and  Emhfi  and  the  receipt  for  the 
amount  was  signed  by  Hastings,  JSmfy,  and  by  Dabson 
(another  member  of  the  committee). 

In  December  1839,  Stewart,  a  member  of  the  com- 
mittee, gave  notice  to  Messrs.  Hcpkinsan  to  pay  no 
further  checks  without  his  previous  sanction,  and  JBmfy 
and  Hastings  gave  a  counter  notice ;  but  Messrs.  Hop- 
kinsan,  having  obtained  an  indemnity  from  Hastings 
and  Emly,  honoured  their  cheques.  They,  Hsutings 
and  Emfyi  settled  some  of  the  demands  on  the  club,  and 
then  dosed  the  account  with  Messrs.  Hopkinsan,  and 
deposited  the  balance  of  the  monies  recdved  by  them 
for  the  sale  of  the  dub  property,  in  their  own  nances, 
in  the  bank  of  Messrs.  Praed. 

C  2  The 
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1847.  The  bankers  and  the  owner  of  the  furniture  had  been 

PW<J»  and  the  Defendants,  as  was  aUeged,  having  refused 
9.  to  aocount,  the  Plaintiff  filed  this  bill,  insisting  that,  as 

Hastings.  ^  subscriber  to  the  fumitiure  fund,  and  as  trustee  under 
the  deed  of  January  1838,  he  was  entitled  to  an  account 
of  the  monies  produced  by  the  sale  of  the  furniture  and 
effects,  and  that  the  Plaintiff,  in  common  with  the  other 
persons  who  were  members  of  the  said  club  at  the  dis- 
solution thereof,  were  entitled  to  an  account  of  the 
monies  received  by  Hcutings  and  Emly  on  behalf  of  the 
dub,  and  of  their  application  thereof. 

The  bill  contained  charges  of  misconduct  on  the 
part  of  the  Defendants: — that  they  had  refused  to 
account ;  —  and  that  the  parties  interested  in  the  ac- 
counts, and  relief  thereby  prayed,  and  on  whose  behalf 
the  Plaintiff  was  now  suing,  were  very  numerous,  and 
that  no  suit  to  which  they  were  all  made  parties  could 
be  effectually  prosecuted. 

The  bill  prayed  an  account  of  the  monies  produced 
by  the  sale  of  the  furniture  and  effects  comprised  in 
the  deed  o(  January  1838  which  had  been  received  by 
Hastings  and  JEmly,  and  that  the  same  might  be  paid  to 
the  Plaintiff,  as  trustee  of  and  for  the  purposes  mentioned 
in  that  deed,  *^  or  otherwise  paid  as  the  Court  might 
direct ;"  and  for  an  account  of  the  monies  produced  by 
the  sale  of  the  wines,  books,  and  other  property  and 
effects  of  the  club,  or  by  the  subscriptions  or  contribu- 
tions of  the  Plaintiff  and  the  other  members,  received  by 
Hastinys  and  JEmly,  and  of  all  other  monies  come  to 
their  hands  on  account  of  the  dub ;  and  that  what 
might  be  found  due  from  them,  after  allowing  all 
sums  properly  paid  by  them  for  the  club,  "  might  be 
paid  by  the  Defendants  into  the  bank  of  Messrs.  ffop^ 

kinsan 
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Uhsoh  &  Co.>  to  the  credit  and  for  the  purposes  of  the 
dab,  or  otherwise  as  the  Court  should  direct 

Mr.  Welchi  o^^  of  the  members  who  had  neither  sub- 
scribed to  the  furniture  fund  nor  executed  the  deed  of 
1838j  was  made  a  Defendant  to  the  bill.  * 

The  Defendants  Hastings  and  Emhff  bj  their  answer, 
gave  an  account  of  their  application  of  the  monies  in 
question,  except  167/.  10«.  They  stated  that  a  suc- 
cession of  actions  had  been  brought  against  them  by 
creditors  of  the  dub,  the  Plaintiff's  partner  acting 
therein  as  the  attorney,  and  that,  in  respect  of  those 
proceedings,  they  had  paid  to  the  Plaintiff  and  his 
partners  584/.  for  costs,  and  that  they  had  besides  paid 
their  own  costs.  The  Defendants  again  objected  to  the 
Bult  for  want  of  parties. 

The  cause  now  came  on  for  hearing. 

Mr.  Kindersley^  Mr.  Turner  and  Mr.  Tripp,  for  the 
Plaintiff.  The  Defendants  Hastijigs  and  Emly  admit 
that  they  have  individually  possessed  themselves  of  the 
monies  of  the  club ;  and  there  can  be  no  doubt  that, 
in  some  proper  form  of  proceeding,  they  are  liable  to 
account  for  what  they  have  received  and  for  its  applica- 
tion. The  only  question,  therefore,  is,  whether,  having 
regard  to  the  object  of  this  suit,  it  is  now  properly 
framed  for  that  purpose.  This  was  substantially  de- 
cided on  the  argument  of  the  last  demurrer  in  this 
case.  The  bill  does  not  ask  to  have  the  a£birs  of  the 
club  wound  up,  but  seeks  to  bring  back,  and  to  place 
-within  the  proper  controul  and  under  the  legitimate 
protection  the  common  funds,  of  which  two  individual 
members  have  possessed  themselves.  It  therefore 
oomes  strictly  within  the    decision  of   WaUworth  v. 

C  3  Holt 
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Id47«  Bolt{a)f  and  the  Plaiiiiiff  16  thei^ore  jtuBtified  in  tdng 
-^^■*'^^|^  **  on  behalf,**  &o.  It  is  for]  the  general  interest  of  all 
the  members  that  this  fund  should  be  brought  bade 
and  placed  in  the  proper  custody,  and  therefore  the 
Plaintiff  maj  properly  represent  the  numerous  portieB 
interested.  Gray  v.  Chaplin  (b).  The  fund,  being 
secured,  will  be  dealt  with  hereafter. 


The  Plaintiff  is  also  trustee  of  the  furniture  money^ 
and  is  entitled  to  sue  to  recover  it,  without  making  his 
cestuis  que  trvst  parties.     Franco  v.  Franco,  (c) 

Mr.  Purvis  And  Mr.  tiubbaek^  for  the  Defendants, 
Hastings  and  Emly. 

h  The  Plaintiff  has  n6  right  to  sue  as  a  member  of 
the  club,  for  it  is  dissolved,  and  he  is,  therefore,  no 
longer  a  member.  The  furniture]  never  passed  to  him 
as  trustee ;  and  the  effect  of  the  deed  of  January  1838 
was  rescinded  by  the  subsequent  dissolution  of  the 
chib,  and  the  resolution  of  the  general  meeting  (bind- 
ing as  it  was  by  the  rules  on  all  the  members)  that  the 
committee  should  dispose  of  the  property  and  wind  up 
the  affairs  of  the  dub.  The  Plaintiff,  therefore,  has 
no  right  to  obtain  possession  of  the  furniture  fund, 
which  in  no  way  belongs  to  him. 

2.  The  Plaintiff  not  only  sues  as  trustee  of  the 
fund,  but  he  affects  to  represent  the  other  members^ 
who  may  contend  that  the  furniture  fund  has  beai 
improperly  applied.  There  is  an  adven^e  mterest  be- 
tween the  subscribers  to  the  furniture  fund,  and  the 
general  members  of  the  dub.     The  Plaintiff  cannot 

represent 

(a)  4  Myl.  i  Cr.  619.  (c)  3  Vetey,  75. 

(*)  2  Sm.  4-  m.  267. 
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rappesent  these  oonflicting  interests,  and  there  is,  there-        1847. 
fbre,  a  misjoinder.  ^'^^^'^^^ 

3.  The  suit  is  defeotLve  for  want  of  parties.  First,  HAtriNos. 
the  nine  other  members  of  the  eommittee  ought  to  be 
parties,  for  they  were  empowered,  with  the  two  De- 
fendants, to  wind  up  the  concern.  Secondly,  the  other 
snbecriberB  to  the  furniture  fund  ought  to  be  before 
the  Court,  to  protect  their  interest,  as  against  the  claim 
of  the  general  body  of  members,  especially  those  who 
executed  the  trust  deed ;  Newton  v.  Lord  EgmorU  (a) ; 
and,  thirdly,  every  other  member  of  the  dub;  for  every 
party  must  be  bound  by  the  account,  the  right  to  the 
money  must  be  determined,  and  the  equities  between 
them  settled.  The  fund  is  inadequate  to  pay  out- 
standing liabilities,  and  does  not  belong  to  the  Plain- 
tiff. He  says  he  does  not  require  to  have  the  affairs 
wound  up ;  but  the  Defendants  desire  and  have  a  right 
to  insist  that  that  step  be  taken.  They  have  paid 
much  more  than  their  share  of  the  liabilities  of  the 
dub,  and,  when  asked  to  account  and  refund,  they  have 
a  right  to  have  equity  done  them  by  a  settlement 
of  their  -cross  claims,  and  an  order  for  contribution 
upon  the  other  members. 

To  do  perfect  justice  between  the  parties  their  rights 
and  equities  must  be  settled,  and  this  cannot  be  done  in 
the  absence  of  the  other  members ;  Evans  v.  Stokes,  (b) 
The  inconvenience  of  this  proceeding  is  evident,  for 
a  second  bill  to  wind  up  the  concern,  in  which  all  the 
members  must  be  parties  will  become  necessary. 

Mr.  Ho&peTf  for  fVelehf  asked  to  be  dismissed. 

Mr.  Kindersley,  in  reply. 

Apperly 

(a)  4  Simons,  574.  (b)  1  Keen,  24. 
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1847. 


Richardson 

lUtTINOf. 


Apperly  y.  Page  (a)  and  Fou  y^  HarhoUle{li)  were 
ako  cited. 

The  Masteb  of  the  BOLLS.  (c) 

I  hear  with  regret  the  litigation  which  takes  place 
in  this  case.  It  can  produce  no  good  to  either  party, 
and  ultimately  both  will  be  sufferers. 

This  is  one  of  the  first  instances  of  the  application  of 
the  principle  which  it  has  become  necessary  to  introduce, 
in  order  to  make  some  members  of  a  numerous  partner- 
ship parties,  to  an  account,  where  justice  would  be  de- 
feated by  too  close  an  adherence  to  the  strict  rules.  The 
present  is  a  case  of  a  numerous  club,  and,  two  of  the 
members  who  have  got  possession  of  the  assets,  being 
called  to  account  by  another  member  on  behalf  of  the 
rest,  it  is  objected,  that  all  the  persons  interested  are 
not  parties  to  the  suit.  They  undoubtedly  are  not,  and 
if  this  bill  had  asked  to  wind  up  the  concern,  I  still 
think  that  I  could  not  give  that  relief  in  the  absence 
of  the  rest,  and  that  all  the  other  persons  interested 
would  be  necessary  parties ;  here  the  bill  prays  nothing 
of  the  kind.  But  it  is  said,  that  the  rule  of  the  Court 
is  this :  —  you  must  settle  all  the  equities  between  the 
parties,  and  leave  nothing  for  future  litigation.  That 
is  not  so,  for,  according  to  the  present  practice,  you 
may  maintain  a  suit  to  collect  the  assets  only,  and  thus 
the  difficulties  of  askmg  the  Court  to  wind  up  the 
whole  concern  are  avoided. 


In  1836  the  club  was  established,  and  in  1838    a 
fund  was  raised,'by  contribution  amongst  the  members, 
for  purchasing  the  furniture.     The  furniture  was  pur- 
chased 


(a)  I  PmSpi,  779. 


(c)  From  Mr.  T,  Parker  jamofs^ 
note. 
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ofaased,  and  a  deed  of  January  1838  executed  to  secure       1847. 
400L  to  the  bankers,  lOOOiL  to  Feachey  and  the  other  J"^*"^^^^ 
subscribers,  and  the  surplus  was  to  belong  to  the  dub.  «, 

In  May  1839,  the  dub  was  dissolved,  and  provision  ^Ia**'"^* 
was  made  for  disposing  of  the  lease  and  furniture, 
and  other  property  of  the  dub*  An  agreement  to 
sell  was  prepared,  Bichardian  was  made  a  party  to  it, 
but  did  not  execute  it:  however,  the  furniture  was 
assigned  to  the  purchaser  with  his  concurrence.  The 
purchase  money  was  paid,  and  a  great  part  of  it  and 
other  property  of  the  club  came  to  the  hands  of  Emly 
and  Hastings.  From  their  answer  it  appears  they 
proceeded  to  wind  up  the  affiurs  fairly.  No  observa- 
tion has  been  made  on  their  conduct,  but  they  placed 
themselves  in  the  situation  of  accounting  parties. 
Though  they  obtained  possession  of  the  funds,  it  does 
not  seem  to  have  entered  into  their  heads  that  they 
became  liable  to  account.  Applications  were  made  to 
them  to  account ;  they  did  not ;  and  the  Plaintiff  then 
filed  this  bill  against  Hastinys  and  Emly,  who  twice  de- 
murred. The  first  demurrer  was  allowed,  but  the  second 
was  overruled.  I  regret  that  the  second  decision  was 
not  reheard  before  higher  authority,  for  I  admit  there 
was  some  difficulty  in  the  case.  I  must,  on  the  pre* 
sent  occasion,  consider  my  former  decbion  right,  and 
I  think  that,  the  substantial  objection  having  been 
removed  by  amendment,  the  Defendants  are  bound  to 
account.  They  have  given  an  account  in  their  answer 
it  is  true,  and  which  may  be  perfectly  fair  and  just, 
and  not  likely  to  be  disturbed ;  but  a  Plaintiff  is  not 
bound  to  take  an  account  from  the  answer:  he  is 
entitled  to  have  the  account  taken  in  the  usual  form, 
and  ta  have  the  matter  sifted.  There  is  nothing  to 
prevent  it,  though  I  believe  the  Plaintiff  will  make 
nothing  of  it. 

The 
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1847.  The  Defendants  wy  that  the  Phiintiff  has  no  xight 

J!^^^^'^^^    ov^i^  to  thu^  for,  by  implication,  this  bill  seeks  a  wind* 
9.  ing  up  of  the  whole  concern.  I  do  not  think  that  is  sa 

msmiw.     j^  jg  gimpiy  a  step  auxiliary  to  winding  xxp.     There 
are  two  acoountSy    the  fumitnie  and  oAer  receipts. 
The  f omitare  was  vested  in  Riehardion  to  secnie  the 
400/.,  which  has  been  paid,  and  the  lOOOiL  to  Peachey^ 
which  claim  has  been  compromised ;  the  rest  belongs 
to*the  dub,  and  every  member  has  a  right  to  ask  for  an 
account  (^  it.      The  principle  does  not  differ  as  to  the 
remainder  of  the  fund;  and  as  to  this,  the  members 
are  entitled  to  an  account  of  receipts  and  of  the  aj^- 
cation.     The  dub  has  already  provided  some^means  of 
winding  up  the  concern,  but  it  does  not  appear  whether 
that  mode  can  now  be  acted  upon.     Suppose  it  could 
not,  and  that,  when  the  money  alleged  to  be  in  the 
hands  of  these  gentlemen  is  recovered,  the  Court  should 
not  precisely  know  who  was  entitled  to  it,  why  then  it 
will  be  ordered  to  be  carried  over  to  a  separate  ao« 
I        count,  with  leave  for  any  party  interested  to  apply, 
and  a  new  bill  might  or  might  not  become  neoes- 
\         sary.     That  course  would  be  much  preferable  to  al* 
lowing  an  accounting  party  to  retain  the  property  and 
refuse  to  account  at  all. 

« 

I  see  no  reason  to  alter  the  opinion  I  expressed  on 
the  argument  of  the  last  demurrer ;  and  it  is  my  duty 
to  direct  an  account  of  both  fiinds ;  but  I  regret  that  I 
have  to  make  the  order,  and  that  I  am  forced  to  be 
the  first  to  apply  the  principle. 

Decree  an  account  of  the  monies  received  by  the 
Defendants  Hcuiings  and  Emly  on  account  of  the  dub^ 
distinguishing  what  has  been  received  on  each  account, 
and  of  the  application  thereof.  Reserve  fiirther  direo* 
tions  and  costs. 


CASES  EST  CHANCERY. 


27 


1847. 


In  re  BIGK7S. 


November  10. 


1|i1£.  Jf£7C^iL^£appfied,  on  behalf  of  trostees,^^^  Before  the 

-^"^  an  order  to  transfer  trust  money  into  the  name  o^^  ^f 

of  the  Aocountant-Greneral,  under  the  Trustee  Indem-  ^^'^  1848, 

nity  Act  (10  &  11  Viet  e.  96>     He  said,  that,  as  the  STJSdS^ 

act  Teqxiired  an  affidavit  to  be  filed,  it  was  considered  *^®  """^  ^^ 
1  11111  111^         "®  Account- 

necessary  that  an  order  should  be  made  by  the  Court  ant-OeDenl, 

to   enable   the  Aocountant-General   to   receive   the  ^^^  ^^ 
money  (a).  c  96.  without 

any  order  of 
the  Court. 

7%e  Master  of  the  Rolls  seemed  to  think  that  no 
such  order  was  required,  and  directed  application  to 
be  made  to  the  Accountant-General.  He  declined  for 
the  present  to  make  the  order,  (h) 


(d)  Under  the  L^cy  Duty 
Act,  36  G.3.  C.59.  f.32.,  no 
order  is  required ;  but  the 'Ac- 
countant General  authorizes  the 
cMcutors  to  pay  the  money  into 
Court  upon  production  of  the 
certificate  that  l^acy  duty  has 


been  paid.  The  practice  under 
the  10  &  1 1  Vu^.  €.  96.  has  since 
been  regulated  by  General  Or- 
ders of  the  Court  of  the  10th  of 
June  1848.  See  10  Beavan,  xi. 
(fi)  The  payment  was  after- 
wards made  without  an  order. 
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November  II. 


ABBY  «.  GILFOBD. 


On  B  motion 
to  pay  assets 
of  a  testator 
into  Courts 
the  Court 
declined  to 
direct  the 
payment  of  the 
meome  to  the 
tenant  for  life, 
to  be  con- 
tinued, unless 
the  executor 
took  upon 
himselrthe 
responsibility 
of  the  pay- 
ment. 


npHE  testator  died  in  1830 ;  the  Defendant  GOfard 
^  proved  his  will;  and»  this  bill  being  filed  for  an 
account, 

Mr.  Kinderaley  moved  for  payment  of  the  fund  into 
Court,  and  he  asked  that  the  income  might  be  paid 
to  the  tenant  for  life.  He  stated  that  the  debts  and 
legacies  had  been  pud,  and  that  for  seventeen  years 
the  income  had  been  paid  to  Ann  Smith,  the  tenant 
for  life,  or  to  her  assignee. 

The  Master  of  the  Bolls  asked,  whether  the 
executor  was  willing  to  take  upon^  himself  the  respon- 
sibility of  the  payment 


Mr.  Jervis,  for  the  Defendant,  declined. 

The  Mastbr  of  the  Rolls. 

Then  I  cannot  order  payment.  Out  of  Court,  the 
executor  acts  on  bis  own  responsibility ;  but  when  the 
matter  is  in  Court,  payment  is  not  ordered  until  the 
rights  have  been  asoertuned,  unless  the  executor  un- 
dertakes the  responsibility.  Here  the  Plaintifi^,  while 
asking  for  an  account,  seeks  to  treat  the  fund  as  dear. 
I  cannot,  at  present,  direct  payment  of  the  income. 


See  Dando  t.  Dando,  1  Sim. 
510. ;  Cotter  v.  Cotter,  1  Keen, 
199. ;  ShewellY.  Skewelly  2  Hare, 


154. ;  Digby  v.  Boycott,  4tHare, 

AAA 
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THOMAS  V.  DAYIES.  yovember  18. 

npHIS  was  a  suit  instituted  by  a  mortgagee  for  fore-  A*  Receiver 
•^     closure,  against  parties  entitled  to  the  equity  of  ^^  decree 

redemption.     The  legal  estate  was  vested  in  the  De-  "P^*"*  motion, 

•  •  «.      'i^wi  urgent 

fendant,  G.  27.  D.  Davies,  it  having  descended  to  hun  case. 

from  the  mortgagee.     The  estate  was  in  the  possession 

of  James  Davies,  who  was  not  a  party  to  the  cause, 

and  it  ^d  not  appear  that  he  accounted  for  any  rent 

to  either  party. 

At  the  hearing,  on  the  13th  of  January  1846,  a 
decree  was  made  for  foreclosure ;  but  the  Master  had 
not  yet  made  his  report. 

Mr.  Turner  and  Mr.  Elmsley,  on  behalf  of  the  Plun- 
ti&,  moved  for  a  Receiver  of  the  rents  of  the  estate. 
They  stated,  that  James  Davies  had  been  in  possession 
very  nearly  twenty  years,  and  argued,  that  the  exigency 
of  the  case  required  the  appointment  of  a  Receiver, 
to  prevent  the  tenant,  after  twenty  years,  setting  up 
adverse  possession. 

Mr.  Welfcrd,  eontrh.  If  the  Plaintifis  had  required 
a  Receiver,  it  ought  to  have  been  provided  for  by 
the  decree ;  and  the  practice  prevents  the  Court  from 
supplying  a  defect  in  the  decree  on  motion.  Besides 
this,  the  Plaintiffs  have  been  guilty  of  great  re- 
missness. 

Mr.  Turner  in  reply.  After  a  decree,  any  party  to 
the  cause  has  a  right  to  apply  for  a  Receiver,  if  the 

urgency 


so 
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1847.  *  tugency  of  the  case  requires.  Htre,  a  person  not  a 
party  to  the  cause  has  been  in  possession  more  than 
nineteen  years,  and,  if  allowed  to  continue,  he  may 
become  absolutely  entitled,  as  against  all  parties. 

The  Master  of  the  Bolls. 

I  think  that,  under  the  circumstances  of  this  case, 
I  must  grant  the  application.  One  scarcely  knows 
what  injury  may  arise  to  the  parties,  if  I  abstain  from 
appointing  a  Receiver.  I  will  do  no  more  than  the 
party  having  the  legal  estate  might  do  if  he  thought  fit. 
Let  a  Becdver  be  appointed. 

See  Cooke  v.  Gwyn^  3  Aik.  689. 


c^^  -  ^  j^(^eM€..  :rrs 


Ifovemher  11. 
Dec.  1. 


Where  a  re- 
ference has 
been  made  to 
appoint  a 
iteceiver,  the 
G>urt  will  not, 
by  consent 
even  of  the 
parties,  dis- 
pense with  the 
usual  security. 
The  proper 
course  is,  for 
the  parties,  of 
their  own  au- 
thority, to 
nominate  a 
Receiver,  and 
then  to  apply 
for  liberty  for 
him  to  act 
without  secu- 
rity. 


MANNERS  V.  FURZE- 

TN  this  case  an  order  had  been  made  for  the  appoint- 
^  ment  of  a  Receiver  of  a  partnership  property. 

Mr.  Chandks9,  with  the  consent  of  all  the  parties  to 
the  cause,  asked,  that,  instead  of  the  usual  recogni- 
zances, the  bond  of ''  the  British  Ghiarantee  Associa- 
tion," incorporated  by  the  9  &  10  Viet.  e.  occlzxv., 
should  be  taken*  He  stated  that  aU  the  parties  were 
satisfied  with  this  security,  b«t  tiiat  it  had  become 
necessary  to  apply  to  the  Court,  in  consequence  of 
the  doubt  as  to  whether  a  corporation  ag^gate  could 
enter  into  a  recognizance  from  the  necessity  of  appear- 
ing  personally.  He  also  stated,  that  the  security  of 
this  Company  was  aocqited  in  the  Govemment  offices. 


The 
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The  Mastek  of  the  BoLL8»  having  referred  to  the       1847. 
difference  of  remedy^  in  the  case  of  the  security  pro- 
pofied^  intimated  his  opinion  that  this  could  not  be  done ; 
but  the  matter  stood  over. 


Mr.  ChandiesSi  on  behalf  of  all  parties^  who  were  December  l. 
the  absolute  owners  of  the  property,  now  asked,  that  a 
Receiver  might  be  appointed  without  ^ving  security.  , 

He  cited  Ridout  v.  Earl  of  Plymouth  {a\  Countess  of 
Carlisle  v.  Lord  Berkley  (b),  IKbbert  v.  Sibbert  (c) 

The  Master  of  the  Bolls. 

A  reference  having  been  made  to  the  Master  to 
appoint  a  Reoriver,  it  is  asked  that  he  may  be  appointed 
without  any  security  except  his  personal  recc^nizance. 
I  am  of  opinion  that  this  cannot  be  done.  It  is  said 
that  the  parties  who  are  absolute  owners,  and  will  alone 
be  subject  to  any  loss  which  may  arise,  are  willing,  with- 
out the  intervention  of  the  Court,  to  name  a  Receiver, 
and  to  incur  the  risk ;  but  I  cannot  say  that  if  the 
Court,  in  the  exercise  of  its  authority,  has  to  select  a 
Receiver,  it  will  dispense  with  the  usual  security. 

If  the  application  be  put  on  this,  that  the  persons 
to  whom  the  property  belongs  are  desirous  of  having 
the  property  collected  by  a  nominee  of  their  own, 
without  security,  that  may  possibly  be  done;  but  I 
win  think  of  it.  The  parties  may  do  this  of  their  own 
authority ;  we  know,  that  when  a  testator  appoints  an 
executor,  this  Court  will  not  interfere  with  his  autho- 
rity merely  because  he  is  poor,  (d) 

The 

V    00  1  ^Djot.  68.  (d)  See  Howard  ▼.  Pt9)era, 

(3)  2  Ambler,  599.  1  Madd.  142. 

(r)  3  Mer.  681. 
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1847.  Th£  Mabtxb  of  the  BOLliL 

Mannbus        An  order  was  made  in  this  causej  referring  it  to  the 
-. '-  Master  to  appoint  a  Receiver ;  and  an  application  was 

21^^  22.  '  afterwards  made  to  the  Conrt  to  dispense  with  the 
usual  secnrity.  I  was  then,  as  I  am  now,  of  opinion 
that  security  under  those  circumstances  cannot  be  dis- 
pensed with;  the  Court  having  taken  on  itself,  by 
authority  over  the  parties,  to  order  a  Receiver  in  the 
usual  way. 

I  suggested  that  if  the  parties  agreed  upon  a  Re- 
ceiver to  be  appointed,  not  by  authority  of  the  Court, 
but  by  their  consent,  and  then  came  and  asked  that  he 
might  act  without  giving  the  usual  security,  it  might 
possibly  be  don&  It  is  curious,  that  on  a  reference 
to  the  case  of  Midaut  v.  The  Earl  of  Plymouth,  in  the 
Registrar's  book,  it  appears  that  such  was  the  very 
course  there  pursued.  There  a  reference  had  been  made 
to  the  Master  to  appoint  a  Receiver ;  and,  notwith- 
standing this,  the  parties  came  afterwards,  and  pro- 
posed that  a  certain  person  should  be  appointed  Receiver 
on  his  own  recognizance,  and  it  was  done.  I  am 
willing  to  follow  that  authority,  if  the  parties  think 
proper,  independent  of  any  thing  in  the  Master's  office, 
to  apply  that  the  Receiver  appointed  by  themselves 
shall  not  be  required  to  give  security.  They  will 
thus  obtain  their  object,  without  departing  from  the 
usual  practice. 
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1847. 


BUBLTON  t;.  CARPENTER. 


I}eeember92. 


A  N  order  had  been  made  on  the  Defendant,  C  Car^ 
'^^'  penter,  for  payment  of  a  sum  of  money  into  Court, 
and  for  production  of  documents.  She  had  gone  abroad 
to  avoid  service* 

Mr.  Vance  moved  for  an  order  for  substituted  service 
at  her  last  place  of  residence,  and  on  her  solicitor. 
He  cited  Farrow  v.  fFTnie  (a)  as  to  the  form. 

The  Master  of  the  Rolls  made  the  order. 


A  party  having 
gone  abroad 
to  avoid  ser- 
vice of  an 
order  for 
payment  into 
Court,  &c., 
substituted 
service  was 
ordered  at  the 
last  place  of 
residence  and 
on  her  so- 
licitor. 


(a)  1  Jac.  4*  W.  643. 


RUNDLE  V.  RUNDLE. 
RUNDLE  V.  RUNDLE. 


December  22. 


T 


WO  suits  were  instituted  on  behalf  of  infants,  and  Where  two 
one  of  the  causes  being  in  the  paper. 


Mr.  Matins  moved  for  a  reference  to  the  Master  to 
ascertiun  which  of  the  two  suits  it  was  for  the  benefit 
of  the  infants  should  be  prosecuted.  No  affidavit  was 
made  in  support  of  the  application,  but  he  contended 
that,  although  such  a  reference  was  not  usual  after 
decree,  Taylor  v.  Oldham(a\  yet  that  before  decree 

the 


Vol.  XL 


\j  (d)  Jacob,  5Z7* 


.  suits  are  in- 
stituted on  I 
behalf  of  an. 
infiuit,  it  is 
not  of  course, 
when  one  of 
such  suits  is 
in  the  paper 
for  hearing,  to 
refer  it  to  Uie 
Master  to 
ascertain 
which  of  the 
two  suits  is 
most  bene- 
ficial for  the 
infant. 


34 


CASES  IN  CHANCERT. 


1847. 


RUNDU 
RUMDLS. 


the  order  was  of  course,  on  the  mere  allegatioii  of 
counsely  that  both  saits  were  for  the  aame  porpoee : 
SulHvan  v.  SuUwan.  (a) 

The  Master  of  the  Bolls  refused  to  grant  the  ap- 
plication, thinking  that  such  an  order  was  not  of  ooune 
when  the  cause  was  in  the  paper,  but  must  be  sus- 
tained by  merits. 

^  /   {       (a)  2  Mer.  40. 


Nov.  17.  19. 

1846. 

Jan.  80. 

Aparty 

E roved  ex- 
ibits  by  two 
witnesses. 
Held,  that  he 
was  not  on 
that  account 
to  be  charged 
with  the  costs; 
for  in  equity 
such  a  pro- 
ceeding may 
be  necessary. 
Special  cb- 
rection  to 
Taxing  Master 
tosee  whe- 
ther matter 
had  been  im- 
properly in- 
troaucedby 
amendment 
and  to  charoe 
the  Plaintiff 
therewith. 


BURCHELL  v.  GILES. 

TN  this  case  the  Court,  having  made  a  decree  for 
■■•    the  Plaintiffs, 

Mr.  Daniely  for  the  Defendant,  submitted  that  the 
Plainti£&  ought  to  be  charged  with  the  costs  of  proving 
exhibits  twice,  a  course  of  proceeding  which,  he  sub- 
mitted, was  perfectly  unnecessary.  He  cited  Booth  v. 
Booth  (a) 

The  Masteb  of  the  BoLLS. 

In  consequence  of  the  mode  of  examination  pursued 
in  this  Court,  it  may  be  necessary  to  examine  two 
witnesses  as  to  one  pdnt.  I  have  before  had  oocaBion 
to  consider  the  question  of  the  costs  of  such  a  pro- 
ceeding, and  found  myself  unable  to  charge  the  parties 
with  them. 


\j  (a)  1  Bemf.  125. 


7%« 


\f 
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The  Master  of  Ifte  Bolls,  on  other  gxoniidsi  gave  1848. 
no  costs  on  either  mde  as  to  the  evidenee,  andy  amongst 
other  things^  he  directed  the  Taxing  Master  '*  to  look 
into  the  pleadings,  and  in  case  he  shoidd  find  any  part 
of  the  amended  bill  to  have  been  improperly  intro- 
duced, he  was  to  tax  the  oosts  occasioned  by.  sach 
amendment,"  and  sudi  costs  were  to  be  borne  by  the 
Plaintiffi,  and  deducted  from  the  costs  payable  to  them 
by  the  Defendants*  (a) 

(a)  Beg.  Lib.  1847,  A.  fol.  413. ;   and  see  122d  Order  of  8th 
J%  1845.     Ord.  Can.  334. 


Ji,.,./^  i/X^tL^JU/.^f,  ^f. 


M' 


1847. 

DAY  i;.  DAY.  ^^, 

Jon.  29. 

"ARGARET  S.  SAUNDERS wv^  entitled  to  Onthemar- 


a  share  of  a  fund  in  Court     In  June  1846,  she,  V^^i^^ 

infant  ,/nii^,  a 
being  an  infant,  intermarried  in  DubKn  with  J.  W.  O.  eettiement 

Biehardsy  and  a  marriage  settlement  was  executed  on  AuKiTb  Court 
that  occasion  by  her,   her  father,  and  her  husbandj.  to  which  she 
whereby  the  real  estate  of  the  husband  was  settled ;  on  her  attain 
and  it  was  "  consented,   agreed  upon,  and  declared,  ^°S  twenty- 
between  and  by  the  parties  thereto,"  that,  upon  the  said  was' presented 
Margaret  8.  Saunders  attaining  twenty-one,  the  ftmds  ^f  F»yn>ent  to 
to  which  she  was  entitled  should  be  transferred  to  the  Held,  that  the 
tmstees  of  the  settiement,  upon  certain  trusts  for  her-  \^!^^^ 

self,  her  husband,  and  their  issue.  or  by  commis- 

sion was  ne- 
cessary. 

On  the  16th  of  O etcher  1847,  she  attained  twenty-one^      ^^  affidavit 

was  sworn 

and  a  petition  was  now  presented  by  the  husband,  wife,  before  a  Bias- 

and  terExtaior- 
dmary  m 
'  Ireland^  ap- 
pomted  mider  the  6  &  7  Victn  e.  82.    Held,  that  it  was  not  necessary  to  yeri^  by 
affidavit  the  (act  that  he  fiUed  that  character. 

D2 
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1848.       and]  trustees  for  payment  of  the  fund  to  the  tmsteeB 
^^        upon  the  tnutB  of  the  settlement 


Day. 


Mr.  F.  S.  fFflHami  in  support  of  the  petition. 
Mr.  Heatkfidi  for  other  parties. 

The  Master  of  the  Kolls  thought  that  the  usual 
consent  in  Court  of  the  kdj  was  necessary;  but  she 
being  resident  in  DubKn,  a  commission  issued  to  ex- 
amine her  apart  from  her  husband,  whether  she  was 
satisfied  with  the  settiement,  and  was  willing  and 
desirous  that  the  same  should  be  carried  into  execu- 
tion, and  the  fund  transferred  to  the  trustees,  or  in 
what  manner  and  for  what  purpose  she  was  dearous 
that  the  fund  should  be  transferred,  paid,  or  otiier- 
wise  disposed  of. 


Jan.  29,  The  lady  haying  declared  herself  satisfied  with  the 

settiement,  and  desirous  that  the  same  should  be  carried 
into  execution,  the  fund  was  ordered  to  be  paid  to  the 
trustees. 


In  this  case  an  aflSdayit  was  sworn  before  a  Master 
Extraordinary  for  Ireland,  appointed  by  the  6  &  7  Vict 
c.  82. ;  and  a  question  was  made,  whether  it  was  neces- 
sary to  iBhew,  by  affidavit,  that  he  filled  that  character. 

The  Master  of  the  Bolls  held  that  it  was  not 
necessary. 
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1847. 


In  re  BAXTEB.  Xov.  u. 


A  N  order  of  course  had  been  made  that  two  solicitors  An  order  of 
'^^  should  within  a  fortnight  after  notice  of  the  order '  quiring  a 
deUver  their  bill  of  costs.  ?'r^*'''u.'''u... 

deliver  his  bill 
of  costs  with- 

The  order  was  served  personally  in  July  1847,  but  |,°y^"^i^i„ 
no  bill  of  costs  had  been  delivered.  obeyed,  the^ 

next  order  is, 
that  he  may 

Mr.  Trippf  on  behalf  of  the  client,  moved  that  the  soli-  deliver  it 

citors  might,  within  four  days  after  personal  service  of  ^^y^  ^^  gt^Q^ 

the  order  now  to  be  made,  deliver  their  bill,  or  in  default  committed. 
stand  committed  to  the  Queen's  prison. 

The  Master  of  the  Rolls  said,  that,  as  the  time 
had  already  been  limited,  the  client  was  entitled  to  the 
four  day  order,  wliich  he  now  asked,  (a) 

(a)  Reg.  Lib.  1847,  A.  fol.25.     See  10  Beav.  222.  451.    Seion 
on  Decreei,  432. 
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1847. 


Nw.  19,  80. 


APIaindff 
brought  an 
action  of 
ejectment 
against  a  per- 
son in  posses* 
non,  and 
afterwards 
filed  a  bin  of 
discovery  in 
aid  of  the 
action  and  to 
restrain  the 
Defendant 
from  settine 
up  outstand- 
ing terms.  By 
the  death  of 
the  Defend- 
ant, the  suit 
abated  and  the 
benefit  of  the 
action  at  law 
became  lost. 
After  twenty 
years  adverse 
possession,  the 
Plaintiff 
having  filed  a 
bill  of  revivor, 
a  demurrer 
thereto  was 
allowed,  on 
the  ground 
that  no  effec- 
tuai  proceed- 
ing could  now 
be  had  at  law, 
and  that  the 
discovery  and 
relief  sought 
would,  there- 
fore, be  use- 
less. 


\ 

\ 


BAMPTON  ».  BIBCHALL. 

npHE  Defendants  having  on  the  former  oocaaons 
-'-    sucoeeded  on  their  plea  and  demurrers  (a),  the 
Plaintiff  filed  a   third  bill  to  which  the  Defendants 
again  demurred. 

The  present  bill  stated  as  follows :  —  That,  on  the 
14th  of  May  1832,  Blackburn^  the  assignee  of  Thomas 
Standish,'  exhibited  his  bill  in  tins  Court  against 
Frank  Hall  Standish,  stating  that  Sir  Frank  Standisk 
was,  at  his  death,  seised  of  oertiun  property  in  Lan^ 
cashire ;  that  he  died  on  the  15th  of  May  1812,  with- 
out issue  and  intestate,  leaving  Thomas  Standish  his 
heir-at-law,  who  thereupon  became  entitled  to  the  pro- 
perty ;  that,  on  the  death  of  Sir  Frank  Standish,  Frank 
Hall  Standish  entered  into  possession  of  the  property 
without  having  any  title  thereto ;  that,  in  1820,  Thomas 
Standish'took  the  benefit  of  the  Insolvent  Debtors  Act, 
and  that  Blackburn,  who  had  been  appointed  his  assignee, 
bad  caused  an  action  of  ejectment  to  be  commenced  for 
recovering  the  property  which  was  then  pending,  and 
that  Frank  Hall  Statidish  had  caused  himself  to  be  made 
a  Defendant  thereto ;  that  there  were  outstanding  terms 
and  leases  which  Frank  Hall  Standish  threatened  to 
set  up,  and  praying  a  discovery  and  an  injunction  to 
restrain  the  Defendant  firom  setting  up  the  outstanding 
terms  &c.  as  a  defence  to  the  said  action  of  ejectment. 

The  present  bill  then  stated,  that  Frank  Hall  Standish 
liad  put  in  a  demurrer  to  such  bill,  which  had  never 
been  set  down  to  be  heard;  and  it  then  stated,  by 

way 

(a)  See  4  Beawm^  568.,  5  Bcavan,  67.  and  330.,  and  1  PlMps, 

KdtA 


BiRCHALL. 
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W17  of  mpplementy  that*  before  any  foriher  'proceed-       1847. 
iiigB  had  been  takea  in  the  said  scat,  and  in  December    V^^^j" 
I84O5  Frank  Hall  StandUh  died,  having  devised  the    _    v. 
[igoperiy  in  qnestion  to  the  Defendants  BirehaU  and 
Woodward^  npon  oertain  trusts,  and  subjeet  thereto  to 
his  own  right  heirs. 

That  he  left  the  Defendant  WUKam  8tandi»h  Carr 
his  heir,  and  that  BirchaU  and  Woodward  and  Carr 
had,  on  die  death  of  Frank  Hail  SHandtsh,  entered  into 


That  EhdJnam^  the  assignee,  having  died  in  March 
1841,  the  Plaintiff  was,  in  April  1841,  appointed  sole 
asngnee  of  Thomas  Standishy  and  as  such  had  become 
entitled  to  the  property.  The  bill  then  alleged,  that 
the  original  suit  became  abated  by  the  deaths  of 
Frank  HaU  Standitk  and  Blackburn,  and  it  prayed  a 
revivor  of  the  suit,  and  that  the  Plaintiff  might  have 
the  benefit  of  the  said  suit  and  proceedings,  and  might 
be  declared  entitled  to  the  same  refief  against  the  De- 
fendants as  was  prayed  by  the  original  biU  against 
Frank  HaU  Sianduh,  and  might  be  at  liberty  to  set 
down  the  demurrer  for  argument. 

To  this  bill  the  Defendants  BirchaU,  Woodward,  and 
Carr,  filed  general  demurrers  for  want  of  equity. 

Mr.  ISndersley  and  Mr.  T.  H.  HaU  for  the  Defendant 
Carr,  and 

Mr.  TTumer  and  Mr.  Elmsley  for  the  Defendants 
BirchaU  and  Woodward,  in  support  of  their  respective 
demurrers,  argued,  that  by  the  present  bill,  the  Plaintiff 
claimed  the  assistance  of  the  Court  in  aid  of  some  pro- 
eee£ng  at  law ;  but  it  appeared  that  there  were  no  means 

D  4  of 
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1847.       of  making  it  available,  inasmach  as  the  former  actaon 

^^^"^^^^     of  ejectment  had  failed  by  the  abatements,  and  no  new 

p.  one  could  now  be  BucoesBfiillj  brought,  the  Plaintiff's 

BiRCHALu    jjght  having  been  extinguished  by  the  lapee  of  time 

under  the  statute  3  &  4  ^  4.  e.  27.  #•  34, 


Mr.  JHnney^  Mr.  Lewin,  and  Mr.  J.  Johnson,  in  rap- 
port of  the  bill,  argued,  that  the  present  Plaintiff  was 
entitled  to  have  the  original  suit  revived,  and  placed 
in  the  same  situation  as  it  was  at  the  time  of  the  abate* 
ments,  and  that  this  was  not  a  fitting  occauon  to  discuss 
the  legal  questions,  as  to  the  action  or  the  statute. 
That  it  was  not  clear  that  the  action  had  gone  at  law  (a), 
for  the  present  Plaintiff  was,  by  the  statute  7  G.  4.  e.  57. 
s.  26.,  placed  in  the  very  position  of  his  predecessor 
Blackburn ;  and,  though  Frank  Hall  Standish  was  de- 
ceased, there  might  still  be  other  co-Defendants  living* 
As  to  the  statute,  that  there  were  many  existing  circum- 
stances, by  which  the  effect  of  the  statute  might  be  de- 
feated, but  that  this  was  matter  proper  for  the  considera- 
tion of  the  Court  of  law :  Leiffh  v.  Leigh,  (b) 

They  also  cited  Gregor  v.  Mole$worih{c\  The  Earl 
of  Deloraine  v.  Browne,  (d) 

Mr.  Kindersley  in  reply. 

The  Masteb  of  the  BoLLS. 

The  bill  is  filed  for  discovery,  and  also  for  relief  in  ud 
of  an  action  at  law  r  and  my  understanding  of  the  prac- 
tice certainly  is,  that,  if  in  such  a  bill  it  appears  that 
the  Plaintiff  cannot  have  any  relief  at  law ;  the  bill  may 

be  successfully  demurred  to.  {e) 

The 

(a)  ThrutUnU  dem.  Turner  v.         (d)  3  Bro.  C.  C.  633. 
Grey^  8  Strange^  1056,  . ;     (e)  SieuHui  ▼.  Lvrd  Kugent^  1 

(h)  1  Srmofif,  349.  \  Keen,  201. 

(c)  2  Vet.  sen.  109. 
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The  drcamstances  of  this  case  are  peculiar;  and  if  the       1847* 
Plaintiff  £bu1s,  it  is  in  oonseqaence  of  the  great  lachee  of     bImpton 
wluch  he  has  been  guilty :  and  the  interests  of  justice  v. 

are  in  no  way  concerned  in  it.  This  bill  is  filed  thirty* 
fiye  years  ^after  Thoma$  Standish  (through  whom  the 
Plaintiff  daims)  acquired  his  right,  and  fifteen  years 
after  the  filing  of  the  original  bilL  That  is  the  state  of 
things  with  respect  to  time. 

An  attempt  was  made  on  a  former  occasion  to  ob- 
tain a  revivor,  and,  at  the  same  time,  to  help  the  case 
made  by  the  ori^al  bill  by  additional  statements  and 
all^ations,  and  a  demurrer  to  that  bill  was  allowed,  on 
the  ground  that  it  attempted  to  bring  forward  matter 
in  aid  of  the  equity  claimed  by  the  original  bill,  pend- 
ing a  demurrer  to  that  very  bill.  I  then  thought, 
and  now  think,  that,  when  parties  happen  to  die  pend- 
ing a  suit,  there  can  be  no  doubt  as  to  the  proper 
course  of  proceeding.  A  simple  bill  of  revivor  may 
be  filed,  or  a  bill  of  revivor  accompanied  by  so  much 
supplemental  matter  as  may  be  necessary  to  shew  the 
title  of  the  Fliuntiff  to  revive,  and  his  title  to  claim 
the  benefit  of  a  revivor,  against  the  persons  whom  he 
makes  Defendants.  I  apprehend  that  there  can  be 
no  doubt,  that  so  much  supplemental  matter  as  may 
be  required  for  the  purpose  of  shewing  the  Plaintiff's 
title  to  revive,  and  also  his  title  to  revive  against  the 
Defendants  to  ^  his  new  bill,  is  allowed.  This,  how- 
ever, is  quite  a  different  thing  from  bringing  forward 
supplemental  matter  in  aid  of  the  equity  alleged  by 
the  original  bill,  and  that  while  a  demurrer  has  been 
put  in  to  that  bilL 

After  all  this  delay,  and  when  it  has  nev^  yet  been 
made  to  appear  to  the  Court,  whether  the  demurrer 
to  the  original  bill  might  or  might  not  have  been  sus- 

tiuned, 


4S 
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tnned,  this  bffl  is  fikd^  aettmg  forth,  upon  tibe  fiuM  of 
it»  drcmnstaiiceB  shewing  that  the  Phdntiff  has  not  and 
cannot  have  the  right  which  he  asks,  namely,  tiiat  dis- 
covery and  relief  which  is  sought  by  the  on^inal  bilL 
What  is  here  asked  is,  a  ^Ksooyery  and  reBef  neooBsary 


to  support  the  action  stated  in  the  original  bilL  Thai 
action  is  gone,  it  is  admitted  that  there  is  no  other 
action  pending,  and  the  circomstances  are  sndi  as  to 
shew  that  no  other  action  can  now  be  sustained* 

Taking  the  statements  as  they  stand  npon  this  UIl 
of  revivor,  I  must  say,  that  these  demurrers  have  been 
properly  put  in  to  the  bill:  and  they  must  be  allowed, 
with  costs. 


Nov.  18. 


An  agreement 
was  signed  be- 
tween a  solici- 
tor and  his 
clients,  by 
which  the 
former  was  to 
take  a  sum 
agreed  on,  in 
full  of  all  de- 
mands.   An 
order  of  course 
afterwards  ob- 
tained for  the 
taxation  of  his 
bill  was  dis- 
charged for 
irr^larity. 

An  irregular 
order  for  taxa^ 
tibn  may  be 
waived,  but  it 
must  be  done 
in  some  clear 
and  unequivo- 
cal manner. 


In  re  MAOEBILL. 

fT^HIS  was  a  motion  to  discharge  an  order  obtained 
-"-  as  of  course  for  the  taxation  of  Mr.  IfocArtS's  biH 
of  costs* 


In  1845,  Mr.  MaekriO  had  been  aj^xnnted  the  local 
solicitor  of  a  prcgected  railway  from  HuU  to  Lmcdbu 
In  1846  he  delivered  his  bill  of  costs,  which  underwent 
conaderable  discussion.  Meetings  took  place  between 
him  and  the  finance  committee  of  the  company,  and 
ultimately,  on  the  20th  of  November  1846,  an  agree- 
moit  was  signed  by  the  four  members  of  the  committee 
and  by  Mr.  MackrUl,  by  which  it  was  agreed  that  the 
aggr%&te  charges  of  Mr.  MaekriU  should  be  settled  at 
17532.  The  above  sum  (subject  to  the  correction  of  any 
errors  in  the  adding  up  of  the  bills)  to  be  considered  as 
in  full  of  all  demands  by  Mr.  MackriU  on  the  comr 

mittee. 
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mittoey  «nd  the  balance  dae,  after  allowing  the  balanoe      .  1847. 
cf  Mr.  JUackrUfs  oBsik  aooonnti  was  to  be  paid  within     ^^^^v^"^^ 
seven  oaya.  .Mackbill. 

The  cash  acoonnt  was  afterwards  delivered ;  but  the 
oommittee  having  declined  to  pay  the  amount  agreed 
on,  Mr.  MackriU  brought  his  action  at  law  against  the 
members  who  had  signed  the  agreement,  to  recover  the 
balance. 

On  the  14th  of  June  1847)  the  fonr  members  obtaiaed 
ex  parte  a  common  order  of  course  to  tax  Mr.  MaekrUl^e 
IoQb,  and  to  stay  the  proceedings  in  the  action. 

Arrangements  were  made  for  attending  the  Taxing 
Master  on  the  17th,  which,  on  the  application  of  the 
town  agent  of  Mr.  MackriU,  was  postponed  until  the 
26th  id  July,  when  it  was  again  postponed,  and  no  ftir^ 
ther  warrant  oould  be  obtained  before  the  Long  Vacation. 

In  the  affidavit  in  opposition  it  was  sworn,  that 
Mr.  MackriWB  town  agent  had  stated,  that  though  the 
order  was  irregular,  he  submitted  to  the  taxation.  This 
was  positively  denied  by  the  London  agent,  who  stated 
that,  though  he  had  made  some  arrangements  for  an  at- 
tendance bef(»e  the  Master,  he  did  so  in  order  to  prove 
the  agreCTaent,  and  to  protest  against  the  Master's  pro- 
ceeding in  the  taxation ;  and,  in  the  event  of  his  de- 
eding to  proceed,  to  ask  ibr  a  postponement  until  the 
opinion  of  the  Court  had  been  taken. 

On  the  29th  of  October  1847,  Mr.  MackriU  gave  notice 
of  motion  to  dischaige  the  order  for  taxation,  which  was 
now  brought  on. 

Mr.  Kinder sley  and  Mr.  Glaue,  in  support  of  the  ap- 
plication, argued,  that  the  order  for  taxation  was  irre- 
gular. 
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1847.       golar,  there  being  an  exieting  special  agreement  in 
^"^y"^^     respect  of  the  bill  of  coets;  and,  secondlyj  that  there 
UAcxaitu    had  been  no  waiver.     They  relied  on  an  unreported 
case  of  ITie  Baron  de  Feueheres  v.  Dawes,  (a) 

Mr.  Turner,  cantrd,  contended  that|  by  proceeding  on 
the  order^  and  by  the  conduct  of  the  parties,  the  ir- 
regularity (if  any)  had  been  waived. 

The  Masteb  of  the  Bolls.  An  agreement  as  to 
this  bill  of  costs  having  been  entered  into  and  formally 
signed  by  certain  persons,  who  allege  at  least  that  they 
have  authority  to  bind  the  company,  and  that  agree- 
ment, for  anything  that  here  appears  to  the  contraxy, 
being  still  in  force,  an  order  of  course  is  obtdned  for 
taxation  of  the  same  biU.  I  conceive  this  to  have  been 
wrong.  Such  an  order  ought  not  to  have  been  ob- 
tained; and  if  an  application  had  been  immediately 
made,  it  would  certainly  have  been  discharged. 

I  do  not  mean  to  say  that  such  an  irr^ular  order 
may  not  be  Mraived ;  but  I  think  it  should  be  waived  in 
some  clear  and  unequivocal  manner,  so  as  to  leave  no 
doubt  upon  the  mind  of  the  Court,  that  the  parties  in- 
tend to  waive  it.  I  believe  there  have  been  cases  in 
which  the  taxation  has  actually  commenced  before  the 
irregularity  of  the  order  has  been  discovered,  and  it  has 
been  dischaiged  notwithstanding  some  progress  has  been 
made  in  the  taxation. 

Here,  perhaps,  it  was  imagined,  on  one  side,  that 
there  had  been  a  distinct  verbal  waiver ;  the  other  side 
most  positively  denies  it.  I  cannot,  therefore,  come  to 
the  conclusion  that  there  was  a  waiver.     I  think  that, 

if 
(a)  8ee  next  caae,  p.  46. 


CASES  IN  CHANCERY.  45 

if  there  was  a  waiyer,  it  ought  to  have  been  evidenofed       1847. 
in  a  mncfamore  formal  manner  than  appears  here.    The     ^^^^ 
case,  therefore^  rests  entirely  upon  this :  whether  the     Mackrill. 
acquiescence  in  the  appointments  for  the  purpose  of 
proceeding  in  the  taxation  before  the  Master  is  to  be 
considered  as  amounting  to  a  waiver.     I  am  clearly  of 
opinion  that  it  does  not. 

I  must  discharge  this  order  for  irregularitji  with 
costs.  At  the  same  time  I  wish  to  say  this :  —  that, 
if  any  costs  have  been  occasioned  by  these  attempts  to 
proceed  before  the  Master,  my  opinion  is,  that  they 
ought  to  be  set  off  against  the  costs  with  which  the 
Respondents  are  to  be  charged.  I  am  led  to  mention 
this,  because  I  think  that  the  London  agent  of  the 
solicitor  ought  not  to  have  kept  this  secret  in  his  own 
breast,  if  he  intended  to  take  advantage  of  the  irre- 
gularity of  the  order.  His  right,  and  perhaps  his  duty, 
towards  his  client  clearly  entitled  him  to  take  the  ob- 
jection ;  but  he  should  not  have  proceeded  ambiguously : 
he  should  have  said,  "  I  intend  to  go  before  the  Master 
upon  the  warrant,  but  mind  I  object  to  this  order  from 
the  beginning.'* 

I  do  not  say  a  party  is  bound  from  the  first  to 
know  that  an  order  is  irregular,  because  it  very  often 
happens  that  the  objection  is  not  discovered  until  the 
order  has  been  proceeded  upon ;  and  if  he  was  not  aware 
of  the  irregularity,  I  should  not  consider  it  objection- 
able for  him  to  complain  of  the  order  afterwards. 
There  ought  to  be  a  fair  and  open  dealing,  and  a  party 
ought  not  to  arrange  to  proceed  on  an  order,  and  then, 
by  objecting  to  it,  to  take  the  other  side  by  surprise. 
If  a  party  intends  to  object  to  an  order  for  irregularity, 
he  ought  to  do  so  from  the  first. 
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/^ 


Jime  1.  DE  FEUCHl^RES  r.  DAWES. 

An  order,  ob-  TN  this  case  (a)  Meflsrs.  Phimger  &  Co.  had  been 
^"^"^iiSi^  employed  by  the  Defendants  as  their  Bolicitors,  and 
duchaiged,  on  the  amount  of  their  remmieration  having  come  under 
suppression  of  <1^^9<^u8Bion,  an  arrangement  was  come  to  between  the 
material  facts,  parties  that  the  amount  should  be  left  to  the  determin- 
course  for        ation  of  Mr.  Amory^  a  solicitor.     Mr.  Amory  gave  as 

taxation  dis-     \^  opinion  that  7000i  would  be  a  fidr  remuneration 

cbaigedontne  .  , 

ground  of  the  to  the  solicitors  for  their  services.     There  was,  how- 

ra^^2S^r  "^  ®^®''  *  contest  between  the  Defendants  and  Messrs. 
previous  refer-  Pinrnffer,  whether,  under  the  agreement  between  them, 

fintion!^ugh  ^^®  opinion  or  award  was  final  and  binding  on  the  De- 

the  fact  was     fendants. 
disputed. 

The  Defendants  afterwards  applied  ex  parte,  by  mo^ 
tion,  and  obtained  an  order  for  the  taxation  of  Messrs. 
Pinniger  &  Co.'s  bills  of  costs ;  but  on  the  application, 
no  mention  was  made  of  the  reference  to  Mr.  Amory, 

Mr.  Pefnberton,  Mr.  Kindereleyf  and  Mr.  Glusse,  now 
moved  to  discharge  the  order  for  irregnlarity,  con- 
tending that  it  had  been  obtained  on  a  suppression  of 
material  facts. 


Mr.  THnney,  Mr.  Bamilly,  and  Mr.  Speed,  canird, 
argued  that  there  had  really  been  no  reference,  and  that 
all  that  had  been  done  was,  to  submit  the  question  of 
what  ought  to  be  paid  to  the  Defendants'  solicitors  for 

the 

(a)  Reported,  on  other  points,  5  Bern,  110.  144a. 
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the  mere  opinion  of  Mr.  ^mory^.  and  that  i1>  was  not  ne-        1843. 
ceeeaiy,  on  the  motion,  to  advert  to  this  circumstance. 

The  Masteb  of  the  Bolls. 

Some  transaction  took  place  between  the  parties,  the 
lesult  of  which  was,  that  the  right  to  a  taxation  was 
oontested.  Both  parties  were  entitled  to  hove  this 
matter  of  contest  adjudicated  on.  In  this  state  of 
tbings,  however,  an  ear  parte  application  was  made  to 
the  Goort,  and  the  facts  on  which  tiie  question  id  dis- 
costion  arose  were  suppressed.  I  think  that  such  an 
order  cannot  be  sustained. 

Lord  Cottenham  established  the  rule,  that  where  an 
ex  parte  injunction  is  obtained  upon  a  suppression  of 
material  fsu^ts,  it  will  be  dissolved  on  that  ground 
alone,  although  it  might  appear,  on  the  application  to 
dissolve  it,  that  there  were  ample  merits  to  sustain  it. 
He  dissolved  the  injunction,  and  left  the  party  to  an 
independent  application. 

The  same  rule  applies  to  this  case,  and  the  order 
must  be  discharged. 
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Jon.  15. 18.  In  re  MOURILYAN. 

March  2B. 

On  the  2l8t     ^IIHE  £MSt8  of  thifl  caae  are  sufficiently  stated  in  the 

Master  pro-  judgment 

ceeded,  ex 

uxation  in  ^®  <i>^d  ^tts  argued  by  Mr.  Raupett,  Mr.  Thtmer, 

the  absence      and  Mr.  fF.  T.  S.  Daniel 
of  the  client, 
who  had  not 

been  served  jr^  MaSTEE  of  the  BOLLS. 

with  a  warrant  *^ 

that  d^  a"       ^^  ^^  *^®  petition  of  t/bAn  Curling,  praying  that 

warrant  was     all  proceedings  on  the  certificate  of  Mr.  Baines,  the 

afterwards 

regularly  Taxing  Master,  filed  on  the  10th  day  of  August  1847, 

senredfor  the  may  \^  stayed,   and   that  certain   other  certificates, 

3l8tOf</U^,  "  " 

subscribed        dated  the  26th  oiMarch^  the  12th  otJune,  and  the  10th 

the  tMa&  ^^  •'^'y*  ^^  ^^  *^®  certificate  of  the  10th  of  August 
The  client  did  1847,  may  be  taken  off  the  file  and  annulled;  or  that 
but  'the"  '  ^^  '^^y  ^  referred  to  one  of  the  Masters  to  tax  and 
Master  being  settle  the  bills  referred  to  in  an  order  of  the  11th  of 
the  former       March,  in  accordance  with  the  allegations  in  the  peti- 

irregulwity,      tion,  and  for  other  relief, 
re-taxed  so 
much  of  the 

b^ux^on  ^®  Petitioner,  alleging  that  he  had  employed 
tlie  21st.  Mr.  Mourilyan  as  his  agent  in  certain  railway  business, 

dSSf  **  a°d  that  Mr.  itfouri/yan  had  delivered  a  biU  of  fees 
having  at-  and  disbursements,  containing  many  unreasonable  and 
warrant  of  the  extravagant  charges,  and  that  such  bills,  if  chargeable, 
31st,  could  should  have  been  charged  for  agency  business  only,  on 
irregulari^  of  the  11  th  March  1847  obtained  an  order  for  the  taxation 
the  21  St.  of  the  bills.     The  Master  has  taxed  the  bills,  and  cer- 

tified the  sum  due  to  Mr.  Mourilyan  for  his  biUs  and 
the  costs  of  taxation.  It  was  contended,  on  the  behalf 
of  Mr.  Curling,  that  part  of  Mr.  Mourilyan^s  bills  were 

improperly 
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improperly  and  iir^ularly  taxed,  in  the  absence  of  1848, 
Mr-  Curling^  who  had  no  opportunity  of  retaxing  them,  ^^/^ 
and  further,  that  Mr.  Curling  was,  in  some  manner,  Moukilyan. 
deprived  of  the  opportunity  of  establishing  by  affidavit 
his  case,  that  Mr.  Maitrzlyan  was  entitled  only  to 
agency  costs.  I  am  of  opinion  that  Mr.  Curling  had 
ample  opportunity  to  state  and  prove  his  case,  if  he  had 
deored  it  and  properly  attended  to  his  business.  The 
question,  being  whether  solicitor's  <;p6ts  or  agent's  costs 
were  to  be  allowed,  must  have  arisen  very  early,  and 
Mr.  Curling  was  not  justified  in  waiting  till  the  bills 
had  been  gone  through  before  he  brought  in  his  own  case 
and  evidence.  With  respect  to  the  charge  of  irregular 
taxation  in  his  absence,  it  appears  that  proceedings  had 
r^ularly  taken  place  for  the  taxation  on  the  26th  and 
29th  of  June  and  the  20th  July.  Mr.  Mourilyan  at« 
tended  a  meeting  on  the  21st  of  July^  and  it  being 
sworn  that  Mr.  Curling  had  been  served,  the  Master 
proceeded  in  his  absence ;  but  as  it  afterwards  appeared 
that  the  warrant  intended  for  that  meeting  (which  was 
served  on  the  8th  Jtihf)  was  subscribed  for  Wednesday  * 

next,  which  in  truth  was  the  14th  and  not  the  2lBt  of  x 
July  which  was  meant,  there  can  be  no  doubt,  that  the 
service  and  the  proceedings  at  that  meeting  were  ir- 
r^ular  and  not  binding  on  Mr.  Curling^  and  no  doubt 
either,  that  if  Mr.  Curling  had  brought  the  matter  pro- 
perly under  the  consideration  of  the  Master,  all  costs  so  ' 
irregularly  taxed  would  have  been  retaxed  at  his  in- 
stance, and  he  might  have  procured  the  correction  of 
any  error. 

But  on  the  23rd  of  July,  Mr.  Curling  received  a 
warrant  on  leaving  the  costs  of  common  law,  and  on 
the  27th  had  notice  of  an  attendance  on  the  Masters  of 
the  Court  of  Queen's  Bench  to  tax  the  common  law 
costs. 

Y0L.XI.  E  But 
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1848.  On  the  27th  of  Jufy  Mr.  CurUmff  wm  se^ed  wtth 

^^y/"^^    two  further  warnuitSy  one  on  leaving  an  affidavit  with 

.Hdubiltav.  Mr.  BatJies,  the  other  retomable  on  the  Slat  oUttfy^ 

and  subflcnbed  '^  to  complete  the  taxation  of  the  bilb 

of  C0(3t&'' 

Mr.  CurUng  represents  himself  to  have  been  greatly 
surprised  at  these  proceedings,  and  he  informed  Mr.  Mcmr 
rilyaUf  that  he  had,  been  served  with  no  previous  war* 
rant  to  attend  aftber  the  20th  of  Jufy.  The  nature  of 
the  mistake  which  had  occurred  occasioned  some  dif- 
ficulty in  the  explanation  of  it.  Mr.  Mawfifyan  could 
not  easily  believe,  that  such  a  mistake  as  that  which  had 
occurred  had  really  taken  place ;  but  as  a  regular  at- 
tendance was  appointed  for  the  31st,  Mr.  CurUng  had 
an  opportunity  of  setting  the  matter  right.  It  was  his 
interest  and  also  his  duty  to  attend  for  that  purpose, 
but  instead  of  that,  he  sent  Mr.  Stokes  to  inform  the 
Master's  clerk,  that  there  had  been  no  wairant  for  an 
attendance  on  the  2l8t,  and  he  is  careful  to  make  it 
known,  that  he  did  not  by  himself  or  his  clerk  attend 
on  the  3l8t,  which  was  the  very  thing  he  ought  to  have 
done,  for  the  purpose  of  obtaining  the  relief  he  desired. 
The  warrant  for  the  meeting  of  the  Slst,  having  been 
r^ularly  served,  was  attended  by  Mr.  Mourifyan,  but 
not  by  Mr.  CurUng^  andjthe  Master,  being  informed  of 
the  irr^ukrity  of  the  warrant  for  the  2l8t,  relaxed  so 
much  of  the  biUs  as  had  been  taxed  on  the  21st.  This 
was  regularly  done  on  the  3lBt,  at  a  meeting  which 
Mr.  Curling  ought  to  have  attended.  It  was  ai^ed 
for  Mr.  Curling,  that,  as  the  warrant  for  that  meeting 
was  subscribed  ''  to  complete  the  taxation,"  he  was  mis- 
led to  believe,  that  the  Master  intended  to  proceed  on 
the  footing  of  the  taxation  of  the  2l8t  of  Jufy,  and  would 
not  proceed  on  the  footing  of  the  taxation  of  the  20th 
Jufy  and  retax  the  costs  which  had  been  taxed  on  the 

2l8t 
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21st  otJuly,  as  he  actually  M.    I  think  that  there  is       1848. 
noduog  in  the  ezpresaion  *^  to  complete  the  taxation''     ^^^^^ 

which  was  calculated  to  mislead  Mr.  Curlmg  in  this  Mousiltam. 
re^Mct 

It  appears  to  me,  as  the  result  of  the  affidavit,  that 
during  the  latter  portion  of  these  proceedings,  Mr.  Cur- 
Unffi  thinking  that  he  had  discovered  some  irregularity 
in  the  certificates  as  to  time  and  in  the  jurat  of  an 
affidavit,  and  finding  that  there  had  been  a  real  insu- 
larity in  the  proceedings  of  the  2l8t  of  Juhf^  determined 
to  avail  himself  of  the  irregularities,  real  and  supposed, 
to  delay  Mr.  Mofurilyan,  and  that  with  that  view,  he 
n^lected  to  take  the  obvious  means  before  him  to  pro- 
cure  the  re-taxation  of  the  costs  irregularly  taxed  on  the 
2l8t  of  Jubfy  in  the  expectation  that  by  such  conduct 
he  could  defeat  the  whole  proceedings ;  and  this  petition 
IB,  accOTdingly,  founded  on  the  aU^ation^of  such  irregu- 
larities, without  the  charge  Df  any  particular  error. 
Under  these  drcumstances,  I  think  that  Mr.  Ourlinff 
is  not  entitied  to  any  part  of  the  relief  which  he  prays, 
and  that  he  must  pay  the  costs  of  this  petition.  I  am, 
however,  a  little  apprehensive,  that  Mr.  CurUnff,  by  his 
own  over  astuteness,  may,  to  his  own  prejudice,  have 
thrown  away  the  opportunity,  which  he  had,  of  bringing 
forward  and  supporting  his  claim  to  be  charged  by 
Mr.  Mourilyan  with  agency  costs  only,  and  that  in  this 
itepect  he  may,  though  by  his  own  fiiult,  not  have  re« 
Oeived  the  justice  which  may  possibly  be  due  to  him ; 
and  I  should  have  been  better  satisfied,  if  Mourilyan^  on 
the  31st  July,  after  he  was  convinced  of  the  mistake 
which  had  been  made,  had  given  distinct  notice  to 
Mr.  CurUnfff  that  the  costs  taxed  on  the  2l8tJtf/y  would 
or  might  be retaxed  on  the  Slst  or  afterwards ;  and  for 
these  reasons,  I  will,  if  Mr.  CurKny  desires  it,  refer  it 
to  the  Master  to  enquire  whether  Mr.  Mourilyan,  as 

JS  2  between 
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1848*       between  hiniBelf  and  Mr.  CurUnp,  was  entitled  to  costs 

^"^T^^^^"^     as  between  solicitor  or  attorney  and  client,  or  to  costs 

MouBiLTAK.  as  between  principal  and  agent.    If  Mr.  CurUng  does 

not  desire  this  enquiry,  I  dismiss  the  petition  with  costs* 


3farol6. 


BUCHANAN  v.  MALINS. 


Demurrer  to 
a  bill  filed  by 
the  represent- 
atives  of  a 
trustee  De- 
fendant, who 
had  died  after 
decree,  and 
whose  interest 
hadsurvired 
to  a  Co-de- 
fendant, id- 
lowed  with 
coses. 

A  suit  was 
revived  after 
decree  by  the 
representa- 
tives of  a  De- 
fendant : 
Held,  that  all 
the  other  De- 
fendants to 
the  original 
bill  were  ne- 
cessary 
parties. 


rilHIS  was  a  demurrer  to  a  bill  of  revivor,  and  the 
-*'     circumstances,  as  stated,  were  substantially  as 
follows :  — 

In  1831,  George  Greenway  executed  a  settlement, 
whereby  he  covenanted  to  pay  W.  W.  Greenway  and 
James  William  Buchanan  the  sum  of  1000/.,  to  be  held 
by  them  on  certain  trusts. 

George  Greenway  died  in  1835,  leaving  Jane  Green* 
ttay  his  executrix.  After  his  decease,  certain  parties 
named  Molina  filed  their  bill  on  behalf  of  themselves 
and  all  other  the  creditors  of  George  Greenway,  against 
his  executrix,  and  W.  W,  Greenway  and  J.  W*  Buchanan^ 
the  trustees  of  the  settlement,  seeking  to  obtain  pay- 
ment of  the  lOOOZ.  The  bill,  in  addition  to  the  circum« 
stances  as  to  the  covenant,  alleged,  that  the  testator 
carried  on  business  in  partnership  with  J.  W.  Buchanan^ 
and  thatt/1  W.  Buchanan  waa  indebted  to  the  testator^s 
estate  in  respect  of  his  partnership  receipts.  The  ori* 
ginal  bill  prayed  for  the  usual  accounts  of  the  testator^s 
debts  and  estate,  and,  in  case  of  need,  an  account  of 
the  partnership  transactions. 


In 
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In  1841,  a  decree  was  made^.  whereby  the  right  of       1848. 
the  trustees  to  the  1000/.  was  declared,  the  usual  ac-r    ^^^^"^^ 
counts  in  a  creditors'  suit  were  directed  to  be  taken,  ^. 

and  the  Master  was  to  enquire,  whether  any  other  pro-      Maukt. 
oeedings  ought  to  betaken  against  one  Craddock  or  any 
other  persons,  in  respect  of  any  part  of  the  testator's 
estate  alleged  to  have  been  receiyed  by  thero,  with 
liberty  to  state  special  circumstances. 

The  Pliuntiffs,  under  the  decree,  took  in  interrogato- 
ries, extending  to  eighty  folios,  for  the  examination  of 
J,  W.  Buchanan  with  respect  to  the  partnership  mat- 
ters ;  these  the  Master  disallowed,  and,  by  his  separate 
report,  stated  his  opinion,  that  a  bill  should  be  filed  by 
Jane  Greenway  against  J.  W.  Buchanan,  for  an  account 
of  the  partnership  transactions.  This  report  was  after- 
wards confirmed. 

In  December  1846,  J,  W.  Buchanan  died,  leaving 
his  co-trustee  surviving.  His  will  was  proved  by  the 
Plaintiff  George  A.  Buchanan,  who  thereupon  filed  the 
present  bill  against  the  Fhuntiffs  in  the  original  bill, 
stating  that  the  original  suit  had  become  abated,  but 
that  the  Plaintiffs  thereto  had  neglected  and  refused  to 
revive  the  same.  The  bill  prayed  a  revivor,  and  that 
the  Plaintiff  might  have  the  benefit  of  the  said  suit  and 
proceedings,  in  the  same  manner  9&  J,W.  Buchanan 
would  have  had,  if  living. 

To  this  bill,  the  Defendants  put  in  a  demurrer  for 
want  of  equity  and  for  want  of  parties,  and  they 
alleged,  that  the  other  Defendants  to  the  original  bill, 
viz.,  Jane  Greenway  and  W.  W.  Greenway,  were  ne- 
cessaiy  parties  to  the  present  bilL 

Mr.  Eaupett  and  Mr.  Selwyn  in  support  of  the  de- 
murrer.   Though,  upon  abatement  after  decree,  a  De- 

E  3  fendant 
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1848.       fendant  may  file  a  bill  of  reviyw  (a),  yet  the  repiesentar 
^l^^v^^     tiyes  of  a  deceased  Defeadanthaye  no  sach  xigfat,  mileat 
V.  the  right  and  interest  of  aadi  deceased  Defendant  pass 

^'^^'^'*  to  his  repiesentatiyes.  Here  IF.  W.  Greemoay  and 
J.  W*  Buchanan  were  made  parties  merely  as  trastees^ 
and  no  personal  decree  .was  made  against  them.  The 
whole  interest  o(J.  fF,Bnekanan,  therefore,  sorviyed 
to  his  co-trustee,  and  is  aheady  represented  in  the  suit, 
consequently  the  present  Plaintiff  has  no  suffident  in- 
terest to  support  this  bilL  As  to  the  costs  incurred,  a 
bill  of  reyiyor  cannot  be  maintained  for  the  mere  pur- 
pose of  obtaining  costs. 

Secondly.  The  bill  is  defectiye  for  want  of  parties^ 
for  when  a  Defendant  reyiyes,  he  must,  in  all  cases, 
make  all  the  original  parties,  parties  to  the  bill  of  re- 
yiyor {by 

Mr.  Turner  and  Mr.Jl  H.  Taylor  in  support  of  the 
bill  of  reyiyor. 

The  original  bill  was  filed  against  J.  W.  Buchanan, 
not  as  trustee  only,  but  as  suryiying  partner.  It  prayed 
relief  in  respect  of  the  partnership  transactions,  which 
were  made  the  subject  of  enquiry  before  the  Master. 
This  interest  did  not  suryiye,  and  when  the  partnership 
assets  haye  been  recoyered  in  the  second  suit  recom- 
mended by  the  Master,  they  will  be  brou^t  into  the 
first  for  administration.  There,  therefore,  remains  an 
interest  in  the  representatiye  of  J.  W.  Buclianan,  to  be 
worked  out  in  the  original  suit,  and  which  is  sufficient 
to  entitle  him  to  reyiye  it. 

2ndly.  'Rie  suit  has  only  partially  abated  in  respect 
to  J,  fK  Buchanan,  and  he  was  in  contest  with  the 

Plaintiffs 

(•)  Redesdale,  79.  4th  eel.         (b)  See  JVhke  on  Supplement,  112. 


bucbaman 
BIalins. 
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FbdntifSB'  only ;  it  ib,  therefore^  uxmeoefisftry  and  im-       184& 
proper  to  bring  the  co-Defendants  before  the  Court 

Sidly;  The  tedmioal  mle  certainlj  is,  that  oosts  die 
with  the  penon ;  but  if  that  objection  be  allowed  to 
prevail^  the  estate  of  J.  W.  Buchanan  will  lose  costs  to 
the  extent  of  400/1,  which  he  has  improperly  and  yexa- 
tioiiifily  been  pat  to. 

The  Master  of  the  Rolls. 

.  I  am  of  opinion  that  this  demurrer  must  be  aUowed. 
If,  as  the  Plaintiff  represents,  the  estate  of  Mr.  Buchor 
nan  is  liable  to  pay  considerable  costs  incurred  in  the 
original  suit,  I  am  verfr  sorry  for  it.  'Diere  may, 
possibly,  be  some  just  ground  for  compliunt  in  that 
respect ;  but  I  am  quite  sure  that  this  is  not  the  mode 
which  ought  to  haye  been  adopted  to  recover  those 
costs. 

It  appears,  from  the  statement  made  to  me,  that 
Mr.  Buchanan  was  made  a  party  to  this  creditors'  bill 
as  a  co-trustee  with  another  Defendant.  In  his  cha- 
racter of  trustee,  nothing  was  sought  to  be  recovered 
frpm  him;  but  the  object  of  the  suit  was  to  recover 
the  debt  due  upon  the  covenant  to  the  two  trustees 
firom  the  testator's  estate.  Mr.  Buchanan  died,  and 
the  whole  of  his  power  and  trust  survived,  and  inas- 
much as  the  original  bill  sought  to  charge  him  with 
nothing  in  respect  of  that  trusteeship,  I  think  that  his 
representative  had  no  just  ground  for  filing  a  bill  of 
revivor. 

An  attempt  appears  to  have  been  made  by  the  ori- 
ginal bill  to  charge  Mr.  Buchanan  in  respect  of  the 
partnership  between  him  and  the  testator ;,  for  the  ori- 

E  4i  ginal 
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1848.  ginal  bill  stated,  that  there  was  a  considerable  sumoC 
money  due  and  owing  to  the  partnership  from  Buchanant 
V.  and  the  bill  prayed  relief  in  that  respect.    But  when 

MAUHf.  ^Yie  cause  came  on  to  be  heard,  no  decree  was  nuide 
as  to  the  partnership  matter.  Belief  in  respect  of  the 
partnership  matters  was  distinctly  prayed  by  the  biU^ 
and  being  wholly  omitted  from  the  decree,  I  i^pre* 
hend,  that,  accor^g  to  the  ordinary  rule  and  praclioe 
of  the  Court,  the  matter  fiuled  and  could  not  be  afker- 
wards  revived,  (a) 

It  is  then  said,  that  there  is  something  peculiar  in 
this  decree  refening  to  this  very  matter;  for  there  was 
a  direction  that  the  Master  should  enquire  whether  any, 
and  what  proceeding  ought  to  be  taken  against  CradF- 
dock  (who  was  a  person  from  whom  something  was 
considered  to  be  due),  and  any  other  person  or  persons, 
in  respect  of  such  part  of  the  said  testator's  estate,  as 
was  alleged  to  have  been  received  by  them,  or  on  the 
account  of  the  Defendant  Jane  Greenway,  and  by  whom, 
and  the  Master  was  to  be  at  liberty  to  state  any  cir- 
cumstances specially. 

I  confess  that  reading  'that  passage  alone,  I  should 
not  have  conceived  that  it  related  to  the  partnership 
accounts.  It  seems  to  me  only  to  relate  to  persons 
who  might  have  been  indebted  in  the  same  way  Crad- 
dock  was.  However,  the  Plaintifis  in  the  original  suit 
considered  it  otherwise,  and  after  the  decree  had  been 
taken  into  the  Master's  office,  they  sought  to  charge 
Buchanan  upon  the  partnership  matters,  and  they  ex- 
hibited extremely  long  interrogatories  for  the  purpose 
of  getting  from  him  the  materials  for  taking  a  partner- 
ship account.    The  Master  refused  to  do  that,  and  dis- 

(a)    Pauingkam  v.  Sherbom^  9  Beao,  432. 

allowed 
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allowed  the  intexrogatoriesy  imd  the  Phdntiffif  there* 
fore,  fiuled  in  that  attempt*  If  James  fF$  Buchanan 
was  improperly  pat  to  coets  in  that  respect^  I  can  only 
say  I  regret  its  And  I  wish  they  conldf  in  aome  way  or 
other^  be  recoTered.  The  Plaintiflb  having  sought  in 
▼ain  to  haye  the  partnership  aooounts  taken  under  that 
enquiry  and  having  failed^i  the  Master  made  a  report, 
which  found,  that  an  account  of  the  partnexBhip  ought 
to  be  sought  against  Buchanan  in  a  separate  bill ;  after 
some  consideration  and  discussion  the  report  was  oon* 
firmedy  and  leave  was  given  to  the  Pluntiffis  to  file  a 
bill  to  take  that  partnership  account.  The  result 
therefore  was,  that  the  partnership  aooounts  were  not 
to  be  taken  in  this,  but  in  another  suit. 


1848. 


BUCHAMAV 
BfALUfS. 


It  is  then  said^  that  the  other  suit  being  to  increase 
the  assets  to  be  administered  in  this  suit,  many  circum* 
stances  in  which  Buchanan  is  interested  will  still  have 
to  be  taken  into  consideration.  As  far  as  the  proposi- 
tion goes,  I  agree ;  but  they  are  to  be  taken  into  con- 
sideration for  the  purpose  of  opposing  Mr.  Buchanan, 
and  to  make  good  a  daim  agunst  him.  Where,  under 
a  decree,  an  enquiry  is  directed  before  the  Master,  or 
proceedings  are  ordered  to  be  taken  against  a  party,  it 
has  never  been  imagined,  that  the  Defendant  in  those 
proceedings,  even  though  a  party  to  the  original  suit, 
has  such  an  interest  in  it,  that  he  or  his  representatives 
can  come  here  to  have  that  interest  protected.  I 
think  therefore  that  that  argument  fails. 


There  is  another  objection,  namely,  as  to  parties ;  and 
I  must  own  that  I  think  it  decisive.  When  a  party 
dies,  and  in  consequence,  there  is  what  is  called  a 
partial  abatement  of  the  suit ;  if  the  Plaintiff,  who  is 
charged  with  the  duty  of  bringing  all  necessary  parties 
before  the  Court,  revives  the  suit  against  the  represent- 
atives 
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tttives  of  ttie  deoeitt^d  piUty^  it  miijt  not  Iw,  ftiid  in  ttibel 
feases  is  Bot  >e(^i8iderei  neoessiyy  to  make  all  the-  ori* 
gitud'D^ndaiitii  paartied.  But' where  the  reviTor  is 
^edled  hjr  Ike  interposition  of  the  Defimdant,  to  whom 
iSl  tfaie  oth^  t)efendattt8  in  the  cause  may  be  straagera, 
I  apprehend  it  is  not  so;'  and  a  Defendant  coming  to 
revive  In  that  way^  is  bound  to  show  to  the  other  De« 
fendahts  that  he  i^  doing  what  is  right.     The  rule  has 

been  slated  to  be,  that  when  the  revivor  is  by  a  D&* 

,  *        •        •     -  •       ' 

fendaiit,  all  the  other  Defendants  must  be  parties.  I 
do  not  know  that  that  rule  applies  in  all  oases ;  but  I 
ihink  it  is  applicable  to  the  present. 


On  both  these  grounds,  I  think  the  demurrer  must 
be  allowed  with  costs.  If  the  result  will  be  as  stated, 
I  regret  it:  it  may  be  one  of  those  cases  in  which 
the  representatives  of  a  party  dying  iifter  many  vest^ 
atious  .proceedings,  have  no  means  of  recovering  the 
Costs. 


In  a  suit  for 
foreclosure,  a 
party  inter- 
ested in  the 
equity  of  re- 
demption dis- 
claimed and 
stated,  he  did 
not,  and  never 
did,  claim  any 
interest    The 
bill  being 
brought  to  a 
hearing,  held 
that  he  was 
not  entitled 
to  his  costs. 


BUCHANAN  v.  GREENWAY. 

TN  1845,  George  Greenway  mortgaged  a  property  to 
^  Buchanaiu  Buchanan  filed  a  bill  of  foredosure,  in 
which  a  decree  was  made  in  1846  ;  but  before  the  fore^ 
closure  had  been  completed,  Oreenway  died,  having  de* 
vised  the  estate  to  Jane  Greenway y  who  afterwards 
^ed,  having  devised  the  estate  in  trust  as  to  one 
moie^  for  Cassandra  Shaw. 

A  bill  was  filed  to  revive  the  suit  against  Cassandra 
Shaw  and  her  husband.  They  put  in  an  answer  and 
disclaimer,  whereby  they  disclaimed  all  right,  title,  and 

interest, 
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interest,  and  stated^  tbe^  did  not  Jmd  never  cB3'  dUSm       1S48. 
any  intei^  ih  the  nbtigaged  pcemiseB. 


The  cause  wns  bioogU  1x>  a  bearing.  •    OwamrAt. 

'  •  ,     . , . 

Mr.  Turner  and  Mr.  J:  H.  Tayhr  for  the  Phdntiffi. . 


Mr.  WoblpciB  for  the  difldahning  Defendants  aaked 
for  their  costs.  He  added  that  some  steps  ou^t  to 
have  been  taken  before  filing  the  second  bill,  to  afr^ 
certain  whether  tiie  dcTisees  set  up  any  daim  to  or  in** 
terest  in  the  property.  > 

Mr.  BoupettKcA  Mr.  Seboyn  for  other  Defendants. 

Gabriel  v.  Sturffie  (a)  and  Griffff  y.  SturgU  (b)  were 
cited. 

The  Mabteb  of  the  BoLLS. 

I  cannot  ^ye  these  Defendants  thdr  costs.  Dismiss 
the  bill  against  them  without  costs,  (c) 

(a)  &HtHre^  97.  9  Beavtm^  403^  and  Okrfy  t^  / 

lb)  i&  93.  Jenkms,  1  De  (r.  4*  &  543.         V 

.   y(c)  See  also  Oibton  v.  Nicole 


^au^  ^r^/it  ,^,J^'^^  ^-^^.^^  .//*  -^>i  4^^, 


PENRUDDOCK  ».  HAMMOND.  ii^cSi. 

rilHE  bill  was  filed  in  1847,  to  establish  as  against  Privilege  as 
-■•   the  Defendants  certain  alleged  rights  of  the  Plain-  JJinioM^te- 
tiff  upon  real  estate  devised  by  a  will  in  1759.  nor  to  any 

Tfio  litigation. 

^^^       A  Defend- 
ant,  by  his  answer,  stated,  that  he  was  advised  that  the  cases  and  opinions  stated 
in  the  schedule,  were  privilq^.    Held,  that  the  privUege  was  not  sufficiently 
shown  by  the  answer  ;  but  libtfty  was  given  to  supply  the  onussion  by  affidavit. 
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1847.  The  Defendant,  llamas  l%AeJ4  admitted  the  pos- 

^^^'^^^'^^    session  of  certain  documents,  and  said  ^'that  be  was 

Pbheudoocx  ,.,,,      ,       ,.-      ., 

«.  advised  that  the  several  cases  and  opmions  mentioned 

.Hammond.    -^  ^^  schedule  were  privileged,  and  that  he  ought  liot 

to  be  obliged  to  produce  the  same,  and  he  claimed  the 

benefit  of  such 


The  schedule  contained  the  following  passage:  — 
^'1840,  Case  with  lAr.JErle^s  opinion  thereon.  3rd 
January  1845,  Case  with  Mr.  Hanbury  Jtme$^s  opimon 
thereon.  Slst  January  1845,  Case  with  Mr.  Brodie'% 
opinion  thereon.** 

Mr.  Turnery  Mr*  J.  BaUy,  and  Mr.  Humphry^  who 
moved  for  the  production  of  documents,  stated,  that 
the  litigation  arose  in  1845.  They  asked  for  the  pro- 
duction of  the  cases  and  opimons  which  were  re^ 
spectively  submitted  and  taken  prior  to  the  present 
litigation. 

Mr.  F.  Webb,  contra.  It  is  inunaterial  whether  the 
cases  and  opinions  have  any  connexion  with  the  present 
litigation  or  not ;  or  whether  they  were  anterior  or  sub- 
sequent to  the  present  litigation,  for,  according  to  the 
more  recent  decisions,  they  are  privileged. 

Knight  v.  Marquess  of  Waterford(a),  Combe  v.  Cor^ 
poration  of  London  (b),  Herring  v.  CIobery(c\  Hobnes 
V.  Baddeley  (d),  Reece  v.  Trye  (e),  Flighty.  Robinson  (g). 
Storey  y.Lord  George  Lennox  (h),  Bunbury  r.Bun' 
bury  (t),  were  dted. 

The 

(a)  2  You.  4*  Coi.  (Eitck)  22.         (e)  9  Beavan,  316. 

(b)  I  Foil.  ^  CoL  (C.  C.)  eSI.  (g)  8  Beavan,  22. 

,    \    (c)lPhil.9l.  (k)  I  AfyL^ Or. 52S.  685. 

J  j    (d)  Ibid  476.  (0  i  Beav.  31S. 
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TheTA^mnofthe'SLohLS.  1847. 

It  18  clear  according  to  the  recent  decisiona  in  the  1 
Court  above,  that  communications  between  a  man  and  Hahicond. 
hiB  profeasional  adviser  are  privileged,  though  they  may 
not  have  taken  pkce  in  contemplation  of  a  litigation 
which  has  afterwards  arisen.  I  am  anxious  to  adhere 
as  strictly  as  possible  to  the  rule  laid  down  by  the 
Court  above ;  and  I  think  I  must  refuse  that  part  of 
the  motion^ 

My  ojnnion  is,  that  the  answer  does  not  strictly  bring 
the  case  and  opinion  within  the  rule  of  confidential 
communications;  for  it  is  not  every  conununication 
with  a  profesuonal  man  which  is  privileged ;  and  here 
the  Defendant  merely  says,  that  he  is  advised  that  they 
are  privil^ed.  If  therefore  the  Plaintiff  requires  it, 
the  Defendant  must  file  an  affidavit  to  shew  that  they 

are  privileged* 

■ 

Take  the  order,  except  as  to  the  cases  and  opinions. 


DOLLY  V.  CHAiiLIN.  I84«. 

nPHE  Defendant  having  filed  his  answer,  the  Phunlaff  A  Defendant 
^   took  exceptions  thereto,  and  on  the  11th  of  De-  SSffi^*"" 
cember  the  Plaintiff  ^>btained  an-  order  of  course  to  answer»and 
amend  his  bill,  and  that  the  Defendant  shoidd  answer  obtained  an 

the  order,  of 
course^  to 
amend,  and  that  the  Defendant  might  answer  the  amendments  and  exceptions  toge* 
ther.    No  amendment  was  made  within  fourteen  days*    Held,  that  a  second  order 
to  amend  could  not  be  obtuned,  ex  parte* 


n 
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the  exceptions  and  ameudm^ta  together.  Under  the 
I6th  Qrdei:  of  Jffay  1845,  article  34  (a),  the  amendments 
are  fd  be  made  within  fourteen  days  after  the  date  of 
the  order,  or  otherwise  the  order  becomes  void.  The 
fbqrte^  days  expired  before  the  amendments  had  been 
made,  whereupon  the  Pbdntiff  applied,  to  tiie  Secretary 
of  the  BoHs  for  a  second  order  to  amend,  which  was 
refused. 


.11.  - 


Mr.  HaUett  now  applied  ex  parte  for  the  order  to 
amend.  He  argued  that  a  second  order  to  amend  nu^it 
before  answer  (as  in  the  present  caise  where  the  answer 
had  been  found  insufficient),  be  obtained  as  of  course. 
He  relied  on  the  cases  of  MendLsabely.  HuUettQi),  and 
Birdy.  jHusikr^c),  decided  on  the  construction  of  the 
13th  Order  of  April  1828  {d)y  and  he  referred  to  the 

64th  and  70th  Orders  of  May  1845.  (e) 

I  .  .     . 

27ie  Master  of  the  Bolls  refused  the  motion.  He 
thought  that  the  PLuntiff  ought  to  have  applied  before 
the  expiration  of  the  fourteen  days  to  enlarge  the  time ; 
and  that  a  special  application  upon  notice  was  now  ne- 
cessary ;  for,  otherwise,  he  observed,  a  Plaintiff  might 
go  on  amending  for  ever. 

\/  (a)  Ordmei  Can.,  287.  (d)  Ordinei  Can.  a  n. 

{b)  1  Ruu.  4>  Myl,  324.  {e)  lb.  pp.  308.  309. 

(e)  lb.  325. 


sik^   . 
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»  » 


The  ATT€»6NEY.GENERAL  v.  GAIN&        J^  is. 


TN  this  case,  it  was  referred  to  the  Master  to  inquire*  ^  oldtenant 
^  whether  i^^dil33S^4^tfor  the  benefit  of  the  ehari^,  vear  of  charity 
that  the  landd  AfdiiHl'b*  fet  on  lease  for  twentyH)ne  lands  had,  ly 

...  •'an  outlay  of 

years,  and  he  was  at  Bbert^  to  receive  proposals  for  capital  &c., 

that  pmpose,  and  settle  and  approve  of  the  terms  and  £[^^^ 

conditions  of  such  lease.  value*    The 

old  tenant  and 
A>  B,  were 
Mr.  Lacey  had.  for  a  number  of  year8(a).  been  tenant  lK>th  willing 

from  year  tTyear  of  part  of  the  property,  and  it  was  .^^tj^T 
stated,  that  he  had,  by  outlay  of  capital  and  snperior  ^^e 
skill  in  the  cultivation  of  the  lands  held  by  him,  greatly  the  rent  of- 
enhanced  the  value  of  the  property.     He  proposed,  be-  ^A  w  the 
fore  the  Master,  to  take  a  lease  for  twenty-one  years  of  largest.   The 
about  forty-five  acres,  at  a  rent  of  148?.    This  part  haA  ^^^  notwith- 
been  previously  valued  at  121/.  a  year.     Mr.  Paehe,  a  standii^the 
gentleman  residing  in  the  ndghbouifaood,  to  whom  the  ^^  ^i^  tenant, 
property  was  valuable  on  account  of  the  game,  then  ^c  benefit  to 
offered  1882L  a  year.  Zae«y  afterwards  offered  18821 10«.,  niustbere- 
and  thereupon  PacJb  increased  his  offer  to  220i,  and  ^^*/ff 

the  MastCT  approved  of  the  proposal  ofier  ought  to 

be  accepted, 
if  the  excess 

The  trustees  presented  a  petition  to  confirm  tiie  re-  of  the  rent 
port,  and  the  Attorney-General  presented  a  cross  peti^  exceede/the 

&>n  statimr  as  follows :  —  That  the  lease   proposed  amount  of 

-,,  --      compensatioQ 

would  determine  the  tenancy  of  Lacey,  whereby  he  to  which  the 

would  *«"«ir"  ^• 

equitably  enti- 

/a)  Stated,  m  argument,  to  have  been  thirty  years.  ^^  on  being 

^  »         ©  »  ^  /  turned  out. 

Befoenoe,  under  the  circumstances,  directed,  to  ascertain  whether  any  and  what 
compensation  ought  to  be  iNud  to  an  outgoing  tenant  from  year  to  year,  for  his 
OBtlay  of  capital  on  charity  latids. 
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Attoeniy* 
Gbnbkal 

9, 

Qaiku 


would  be  defrauded  of  the  value  of  his  outlay^  ex- 
pended in  the  improvement  of  the  property  held  hj 
him,  and  would  alao  be  detrimental  to  the  interests  of 
the  charitji  inasmuch  as  so  great  an  act  of  injustice 
would  necessarily  prevent  any  other  tenant  from  pro- 
posing to  accept  a  lease. 

• 

That  the  prospect  of  being  turned  out  of  posses^n 
would  prevent  any  annual  tenants  from  expending  any 
considerable  sum  in  improving  the  property  held  by 
them,  apd  from  using  artificial  manures  and  cultivating 
the  lands  held  by  themi  according  to  the  most  approved 
modes  of  husbandry. 

That  the  income  of  the  charity  must  necessarily  con- 
tinue precarious  and  fluctuatingy  instead  of  certain,  as  it 
would  bC)  in  case  it  was  all  let  on  lease. 

That  if  the  tenancy  of  Lacey  was  determined,  com- 
pensation ought  to  be  made  to  him  for  extraordinary 
outlay  and  improvement  of  the  property  held  by  him, 
and  which  outlay  the  Attorney-General  had  been  in- 
formed would  not  have  been  incurred,  had  Laeey  sup- 
posed that  his  tenancy  would  be  determined*  It  ap- 
peared by  aflSdavit  that  this  would  amount  to  IL  an 
acre  beyond  the  ordinary  tenant  right. 

The  Attorney-General  also  stated,  that  under  the  cir- 
cumstances aforesaid,  he  conceived,  that  the  Master 
ought  not  to  have  approved  of  the  proposed  lease  to 
Packe,  and  he  prajred  liberty  to  file  an  exception  to  the 
report,  or  that  it  might  be  referred  back  to  the  Master 
to  inquire  and  state  to  the  Court,  whether  it  would  be 
fit  and  proper  that  any  and  what  allowance  should  be 
made  to  Lacey ^  by  reason  of  the  extraordinary  outlay 
or  improvement  of  the  property  held  by  him>  and  if, 

having 
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having  regard  to  the  sum  which  he  might  find  ought  to 
be  allowed  to  Lacey,  it  would  be  proper  that  the  lease 
should  be  granted  to  Packe. 

Mr.  Horace  Tunss  and  Mr.  Blunt,  in  support  of  the 
petition,  argued  that  this  was  not  a  mere  question  of 
figures,  and  that  trustees  of  charity  property  ought  to 
imitate  individual  landlords  in  a  prudent  course  of 
management  of  the  property,  and  should,  by  encouraging 
good  and  improving  tenants,  secure  the  value  of  the 
property,  and  an  income  liable  to  less  fluctuation. 

That  an  old  tenant  who  offered  to  give  the  full  value 
of  the  property,  and  had  greatiy  improved  it,  ought  not 
to  be  disturbed  in  his  possession,  merely  because  a  ridi 
neighbour  was  desirous  of  obtaining  possession  of  the 
charity  land  for  other  objects ;  and  that  interfering  with 
old  tenants  would  cause  terror  in  the  other  tenants  of 
charity  property,  and  prevent  tiieir  making  any  outiay 
for  the  permanent  benefit  of  the  land,  which,  in  the  pre- 
sent improved  state  of  agricultural  knowledge,  was  so 
necessary  and  de^rable. 

Mr.  Willcochy  for  the  trustees,  argued  that  the  pro^ 
perty  ought  to  be  let  to  the  tenant  who  offered  the 
best  rent,  where  there  was  no  suggestion  that  it  would 
not  be  properly  cultivated  and  managed. 

Mr.  TwUs,  in  reply. 

The  Master  of  the  Rolls. 

The  difficulty  I  feel  is,  whether  I  ought  to  confirm 
the  report,  or  have  some  further  information  as  to  the 
question  of  compensation* 
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o. 
Gains. 


Here  two  parties  attach  a  particular  value  to  this 
spot  of  land,  for  reasons  which  it  is  unnecessary  to 
investigate,  and  they  are  both  willing  to  give  a  rent  ex"< 
ceeding  its  value.  It  would  require  some  strong  reason 
to  induce  me  to  think,  that  the  charity  ought  not  to 
have  the  benefit  of  the  increased  income  so  offered,  in  a 
case  where  nothing  has  been  allied  as  to  the  inability 
of  the  party  to  pay  the  rent,  or  as  to  the  likelihood  of 
his  abusing  the  land.  It  is  not  alleged,  that  Mr.  Paeke 
wUl  not  be  just  as  good  a  tenant  as  Mr.  Lacey  is.  That 
being  the  case,  the  pecuniary  benefit  to  the  charity  is 
dear.  But  then  it  is  said,  with  a  great  deal  of  plausi- 
bility, that  Mr.  Laeey  has  managed  this  land  so  well, 
that,  though  merely  a  tenant  from  year  to  year,  he  may 
be  entitled  to  some  compensation  for  the  permanent 
and  effective  improvements  which  he  has  made;  and 
that  the  charity  cannot  have  the  benefit  of  Mr.  I\»eke^B 
offer,  except  with  a  deduction  to  arise  from  the  com- 
pensation due  to  Mr.  Lacey.  Looking,  however,  at  the 
sums  stated,  I  do  not  think  it  at  all  probable  that  the 
amount  of  Mr.  Lacet/*%  compensation,  whatever  it  may 
be  and  supposing  him  to  be  entitled  to  it,  would  equal 
the  increase  of  rent  offered  by  Mr.  Packe,  At  the  same 
time,  if  there  is  any  such  probability,  I  should  be  sorry 
to  exclude  it  from  the  consideration  of  the  Master. 


I  am  disposed  to  refer  it  to  the  Master  to  inquire 
whether  Mr.  Lacey  is  entitled  to  any  compensation  for 
the  permanent  improvements  he  has  made  to  the  value 
of  the  land,  and  then  to  let  him  review  his  report^  taking 
that  compensation  into  consideration.  The  report  will 
not  be  altered  if  he  should  find  that  the  compensation 
would  be  of  less  value  than  the  increased  rent. 


I  think  that  the  charity  ought  not  to  be  deprived  of 
the  benefit  to  be  derived  from  the  increased  rent  offered 

by 
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by  a  tenant  to  whom  there  is  no  sort  of  objection.  It 
is  said,  that  the  government  of  charity  property  requirei 
a  general  system  of  liberality ;  but  the  Court  cannot 
be  liberal  and  generous^  when  its  business  is  to  look  to 
the  increase  of  the  charity  income,  if  such  increase  can 
be  fairly  obtained  upon  legal  and  proper  grounds.  I 
believe  no  such  system  of  liberality  as  has  been  ad- 
verted to  has  been  adopted  with  regard  to  charity  pro- 
perty, which  ought  indeed  to  be  governed  justly  and 
fiurly,  and  very  much  in  the  usual  way,  by  the  individual 
trusted  who  have  the  management  of  it,  and  I  think 
it  would  be  difficult  to  establish  any  such  general  rule 
as  has  been  supposed.  We  must  look  to  each  particular 
ease,  and  in  this  case,  nothing  is  said  of  any  danger  of 
loss,  or  any  prospect  of  the  land  being  abused. 

Mr.  Twiss  admitted  that  the  compensation  must  be 
less  than  the  increase  of  rent 

The  Mastse  of  the  BoLLS. 

Then  confirm  the  report,  and  refer  it  back  to  the 
Master  to  inquire  whether  Mr.  Lacey  is  entitled  to  any 
and  what  compensation. 


1848. 


Attornbt- 
Gbnsral 

e. 
Gains. 


NEWTON  r.  BICKETTa 

/^N  the  SOth  of  July  1847i  a  motion  made  by  the 
^^  Plaintiff  was  refused  with  coats  (a),  and  the 
order  was  affirmed  by  the  Lord  Chancellor,  on  the  6th 
otAygustn 

On  the  9th  of  November,  the  Plaintiff  caused  an 
attachment  to  be  issued  against  the  Defendants.    The 

Defendants^ 

(a)  10  Beavan,  626, 

F2 


Feb.  8. 

A  party  to 
whom  costs 
are  awarded, 
may  proceed 
in  the  taxa-    , 
tioD,  notwith- 
standing he 
may  be  m 
contempt. 


Newton 
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1848.  Defendants,  being  thus  in  contempt,  obtwned,  on  the 
10th  of  November,  warrants  from  the  Master  to  proceed 
in  the  taxation  of  the  costs  payable  to  the  PlaintiE 
RicKETTs.  rpjjg  taxation  was  proceeded  in  on  the  16th  of  Novem- 
ber ,  and  on  the  19th  of  November  the  Master  made  his 
certificate. 

It  was  now  moved,  on  behalf  of  the  Plaintiff,  amongst 
many  other  things,  that  the  certificate  of  the  Taxing 
Master  might  be  set  aside,  and  a  new  taxation  take 
place,  on  the  ground  that  the  proceeding  had  taken 
place  while  the  Defendants  were  in  contempt. 

Mr.  KindersUy  and  Mr.  W.  Cooper^  in  support  of  the 
motion,  argued,  that  it  was  not  competent  for  the  De- 
fendants to  take  an  active  step  in  the  cause  while  in 
contempt. 

Mr.  Roupell  and  Mr.  T.  H.  Hall,  contra. 
Mr.  Kindersley,  in  reply. 

Wihon  V.  Bates  (a),  Green  v.  Green  (i),  Ricketts  v. 
Mornington  (c)  were  cited. 

The  Masteb  of  the  BoLLS. 

An  order  was  made  that  the  amount  of  costs  should 
be  ascertained  by  taxation,  and  the  question  is,  whether 
a  proceeding  of  this  kind  is  to  be  stopped  by  a  party 
being  put  in  contempt  in  this  way,  so  that  after  the 
taxation  has  been  completed,  the  whole  proceeding  is 
to  be  held  irregular.  I  am  ashamed  to  dwell  on  such 
points.  I  am  clearly  of  opinion  that  there  is  no  founda- 
tion for  this  application. 

V    (a)  S  Mtfl.  4-  Cr.  197.  V  W  '^  '^«««"»  *^- 

(*)  1  a  P.  Cooper  {i.  CoU)f 
£06. 
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TANNER  t?.  TANNER  Jm.  85. 26, 

rpHE  testator  had  twenty-two  shares  in  the  Bristol  A  testator  be- 
-■-    and  Exeter  Railway,  on  which  he  had  paid  70/.  rail  way  shares, 
per  share  for  calls,  and  30/.  per  share  in  advance  under  **.  *"^  all  his 
the  provisions  contained  in  the  act,  the  terms  of  which  and  interest 
will  be  presently  adverted  to.  He[d"that 

monies  which 

By  a  codicil  to  his  will  he  expressed  himself  as  fol-  j  ®  advance 
}ows:« — "I  give,  devise,  and  bequeath  unto  my  son  beyond  the 
W.  H.    Tanner i  and  my  daughter   Sarah    YeatmaUy  to  the  legateet 
all  the  shares  which  I  now  possess  in  the  Bristol  and 
Mxeter  Railway,  and  all  my  right,  title,  and  interest 
therein  and  thereto,  to  be  equally  divided  between 
them,  share  and  share  alike." 

The  question  was,  whether  the  sum  of  660/.  which 
the  testator  had  advanced  in  respect  of  the  future  calls 
belonged  to  the  specific  legatees  of  the  shares,  or  formed 
part  of  his  residuary  estate. 

The  provision  in  the  act  was  as  follows  (a) :  —  **  And 
be  it  further  enacted,  that  it  shall  be  lawful  for  the 
several  proprietors  for  the  time  being  of  the  said  under- 
taking, and  they  are  hereby  empowered,  whether  before 
or  after  any  call  shall  have  been  paid  in  respect  of  any 
shares  held  by  them  respectively,  to  pay  in  advance^  in 
case  the  Directors  shall  think  proper  to  accept  the 
same,  which  they  are  hereby  authorized  to  do,  to  such 

person 

{a)  6  Sc  7  WUL  4.  r.  xxxvi.  s.  IG3,  (local  and  personol). 

F3 
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person  as  the  said  Directors  shall  appoint^  the  respective 
sums  of  money  by  them  respectively  subscribed  for,  or 
such  part  or  proportion  thereof  as  shall  be  wanting 
(over  and  above  the  amount,  if  any^  actually  paid  in 
respect  of  sudi  shares),  to  make  up  the  full  sum  of 
lOOL  in  respect  of  each  such  share,  and  the  said  Com- 
pany shall,  and  they  are  hereby  required  to  pay  interest 
at  such  rate,  not  exceeding  the  rate  of  4L  for  every 
100^  by  the  year,  upon  the  principal  monies  which 
have  been  so  paid  in  advance,  or  for  so  much  thereof 
as  shall,  from  time  to  time,  exceed  the  amount  of  the 
calls  which  shall  have  been  made  upon  the  Aares  in 
respect  of  which  such  money  shall  have  been  pud  in 
advance  as  aforesaid,  as  the  subscriber  paying  such  sum 
in  advance,  and  the  Directors  for  the  time  being  of  the 
said  Company  shall  agree  upon." 


Mr.  Kinderiky  and  Mr.  C  •/.  Sdwyn^  for  the  Plain- 
tiff W.  H.  Tanner.  The  sum  of  660JL  <'  paid  in  advance'* 
passes  to  the  legatees  as  part  of  the  testator's  *'  right, 
titie,  and  interest"  in  the  shares.  This  sum  was  paid, 
not  by  way  of  loon,  but  as  a  prepayment  of  the  foture 
caUs;  it  was  attached  to  the  shares,  and  would  pass 
either  upon  a  sale  or  by  a  bequest  of  the  shares* 

The  future  calls  are,  at  all  events,  payable  out  of  the 
general  estate ;  Blount  v.  Hipkins  (a)  and  Marshall  v. 
HoUaway.  (b) 


Mr.  Turner  and  Mr.  Dickinson^  contrd*  The  sum  in 
question  does  not  pass  by  the  bequest.  It  is  distinct 
from  the  shares,  and  was  rather  an  advance  or  loan  to 
secure  future  calls,  if  any.  If  there  should  be  no  further 
calls  made,  the  money  would  have  to  be  returned  to  the 

party 


M 


(a)  7 


,43. 


(b)  5  l^moM,  IM. 
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party  who  advanoed  it  The  dividend  and  interest  ao- 
ooiinta  of  the  Company  are  quite  diBtinct,  and  the  Bom 
would  not  pass  by  a  transfer  of  the  Bhares,  unlesB  ex- 
preealy  mentioned.  The  case  of  Jacques  v.  Chambers  {a) 
shews  that  the  testator^s  general  estate  is  not  liable  to 
pay  the  future  oalls. 

Mr.  Kindersley  in  reply. 

The  Master  of  the  Bolls. 

Before  I  port  with  this  case  I  will  read  the  clauses 
in  the  act  of  parliament  a  little  more  carefully,  though 
I  own  I  have  a  very  strong  opinion,  that,  by  these 
words,  the  whole  of  the  interest  in  the  shares  passes. 
If  I  see  reason  to  alter  my  opinion,  I  wiU  mention  it  to- 
morrow. 


1848. 


The  effect  of  the  163rd  section  seems  to  me  to  be 
this:  that  every  shareholder  may,  with  the  assent  of 
the  Directors,  pay  in  advance  so  much  money  for  his 
share  as  has  not  been  paid  in  obedience  to  calls,  and 
doing  so,  may  receive  interest  on  so  much  of  those  pay- 
ments in  advance  as  is  not  required  to  answer  future 
calls.  That  seems  to  me  to  be  the  effect  of  it.  Now 
this  gentleman  had  paid  702^  on  each  100/.  share  in 
answer  to  calls,  and  he  had,  by  agreement  with  the 
Directors,  paid  30/.  on  each  share  as  a  payment  '*  in  ad7 
Vance,''  which  are  the  express  words  in  the  act  of  par- 
liament. They  are,  therefore,  payments  m  advance. 
In  respect  of  the  payments  which  he  had  made  upon 
ealls,  he  was  entitled  to  dividends  like  other  shareholders 
in  that  eatuation,  and  in  respect  of  payments  made  in 
advance,  namely,  the  3021  on  each  share,  he  was  entitled 
to  interest. 

Then 

>/    (a)  2  Golfy.  485.  ; 

y  4 
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1848*  Then  what  was  his  share  or  interest?    It  may  be 

divided  into  these  two  distinct  portions^  but  he  had,  either 
upon  calls  or  in  advance  by  agreement,  paid  the  whole 
of  the  100/.,  being  the  full  amount  of  each  share,  and, 
as  an  income,  received  from  it  two  distinct  portions ; 
first,  the  interest  on  the  payment  in  advance,  and, 
secondly,  the  dividends  payable  upon  the  calls.  Of  his 
own  accord,  and  for  his  own  convenience,  he  paid  in  ad- 
vance those  sums  of  money,  and  thus  completed  the 
whole  amount  of  the  shares.  I  at  present  think  that, 
by  the  words  expressed  in  the  will,  **  all  his  right,  title, 
and  interest  therein,"  every  thbg  he  was  entitled  to  in 
the  shares  passed. 

His  general  estate  is  wholly  exonerated  from  all 
liability,  for  he  has  paid  the  whole  in  anticipation.  I 
cannot,  therefore,  consider  this  as  a  case  in  which  there 
was  an  indenmity  to  the  estate  or  security  for  future 
payment,  but  it  was  a  payment  in  advance  which  he 
actually  made.  I  think  the  whole  passed  by  thei^ 
words.     I  will,  however,  look  at  the  act. 


Jan.  86.  •  The  MASTER  of  the  RoLLS. 

• 

I  have  looked  into  this  act  of  parliament,  .and  I  am 
confirmed  in  the  opinion  which  I  expressed  yesterday. 
I  think  that  this  was  a  purchase  of  the  shares,  and  that 
the  whole  price  was  paid.  A  portion  was  paid  in  re- 
spect of  calls,  the  remainder  under  the  provisions  men- 
tioned in  the  act  of  parliament.  It  was,  therefore,  as 
it  appears  to  me,  a  full  payment,  and,  in  respect  of  that 
full  payment,  the  testator  would  be  entitled  to  divi- 
dends with  other  persons,  who  had  paid  upon  calls,  and 
to  interest  on  the  portion  paid  voluntarily.  It  was,  in 
truth,  a  purchase  at  the  full  price  of  all  the  shares.  I 
attended  to  the  argument  which  was  very  ably  put :  — 

Is 
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Is  not  the  personal  represeYitatiye  of  the  testator  en« 
titled  to  interest  in  the  meantime  ?  I  think  not.  The 
legatee,  who  is  the  owner  of  the  shore,  is  entitled  to  it 
under  the  purchaser  of  the  shares,  who  had  paid  the 
whole  price  on  condition  of  having  a  certain  remunera- 
tion, and  which,  as  it  appears  to  me,  passes  with  the 
share. 


1848. 


Tanneb 

V, 

Taknbr. 


Then,  again,  if  the  extraordinary  accident  should  hap- 
pen, that  the  Company  should  not  have  occasion  to  make 
calls  which  would  exhaust  the  whole  purchase-money 
of  the  shares,  there  would  then  be  an  over  payment  on 
account  of  the  purchase  of  the  shares,  and  which  would 
have  to  be  returned  to  the  owner  of  the  shares. 

I,  therefore,  retain  the  opinion  I  expressed  yesterday, 
that  the  words  of  this  codicil  are  sufficient  to  pass  every 
interest  which  the  testator  had  in  the  shares.  If  I  could 
have  concurred  in  the  argument  that  it  was  only  a 
security,  it  would  have  led  to  all  the  consequences  the 
Defendants  desire. 


'***''^»«C  , 


x^^- 


M'HARDY  V.  HITCHCOCK. 


i^jf^- 


Jan.  80. 


A 


FREEHOLD   was   vested    in   Richard  James  Motion  to 
Hitchcock    in   trust  for  sale,   and  the    ultimate  ments  and  to 
trust  of  the  produce  was  for  the  next  of  kin  of  Jane  P®y  "noncy 

M^Eiver  living  at  the  death  o{  Elizabeth  Ann  Clendinen.  refused,  on 

TViJo  the  ground 

■^"^  that  the  Plain, 

tiflTs  title  was 

not  sufficiently  admitted  by  the  answer 

On  such  a  motion,  the  Court  docs  not  require  the  Plaintiff  to  produce  any 

absolute  admission  of  title,  but  merely  such  a  probability  of  title  as  it  con  safely 

acton. 
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M'Harpt 

HiTOHCQCK. 


This  was  the  subject  of  another  suit  of  Hitehcock  r. 
Clendinenf  in  which  a  decree  had  been  made,  directing 
preliminary  inquiries  to  ascertain  such  next  of  kin. 
That  suit  having  abated  hj  the  death  of  Hitdieocky  the 
Plaintiff  M^Hardy  filed  this  original  biU  against  lus 
representatives,  claiming  the  property  as  sole  next  of 
kin,  and,  as  to  her  title,  she  alleged  as  follows:  — 
**  That  at  the  time  of  the  death  of  Elizabeth  Ann  Cknr 
dinen,  the  Plaintiff  Isabel  M* Hardy  was,  as  she  beUeves, 
the  only  next  of  kin  of  Jane  M^Eiver  then  living; 
being  the  only  surviving  child  of  John  Stewart  deceased, 
who  was  one  of  the  uncles  of  the  said  Jane  M^Eioer ; 
and  if  there  were  any  other  next  of  kin  then  living,  the 
Plaintiff  has  not  been  able  to  discover  them*" 


The  interrogatoiy  corresponded  with  this  statement. 

The  Defendant,  by  his  Answer,  admitted  that  he  had 
in  his  possession  certwi  deeds,  papers,  and  writings, 
and  a  balance  of  84021  As  to  the  Plaintiff's  title,  the 
Defendant  said,  '^  This  Defendant  has  been  informed 
and  believes,  that  for  the  last  ten  years,  the  Plaintiff 
IsohelM' Hardy  hdB  claimed  to  be  one  of  the  next  of  kin 
of  Jane  M^Eiver  ;  but,  notwithstanding  an  inquiry  has 
been  directed  on  that  subject  by  this  Honourable  Court, 
she  has  failed  to  make  out  her  claim ; "  and,  strictly  fol- 
lowing the  words  of  the  interrogatory,  stated  as  follows : 
—  "  This  Defendant  does  not  believe,  that  at  the  time 
of  the  death  of  Elizabeth  Ann  Clejidinen,  the  Plaintiff 
Isabel  M^Hardy  was  the  only  next  of  kin  of  the  said 
Jane  M^Eiver  then  living,  but  who  were  or  was  at  that 
time  the  other  next  of  kin  of  Jane  JkPEiver,  or  whether 
the  Plaintiff  Isobel  APHardy  was  or  not  at  that  time 
the  only  surviving  child  of  John  Stewart  deceased,  one 
of  the  uncles  of  Jane  M^Eiver  deceased,  or  how  other- 
wise, this  Defendant  is  unable  as  to  his  belief  or  other- 
wise to  set  forth."    The  Defendant  admitted  the  poa- 

session 
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Mflsion  of  the  trust  deed,  the  letters  of  administration       1848. 
to  the  late  Plaintiff,  and  the  acconnts.  TH^^^^ 

r. 

A  motion  was  now  made  for  the  production  of  the    "Itchcock. 
deeds,  &c,  and  for  payment  into  Court  of  the  balance 
in  hand* 

Mr.  KindersUy  and  Mr.  Stuart,  in  support  of  the 
motion,  insisted  that,  according  to  the  usual  rule,  the 
Plaintiff  was  entitled  to  the  production  of  all  docu- 
ments ;  and  to  have  the  trust-fund  protected  in  Court 
pending  the  litigation.  They  relied  on  the  admissions 
conttuned  in  the  answer. 

Mr.  Beavan  for  the  Defendant.  The  Plaintiff  cliums 
as  sole  next  of  kin,  and,  unless  she  can  shew,  from  the 
answer,  that  she  fills  that  character,  she  is  a  stranger, 
and  has  no  right  to  interfere  with  the  trust-funds  or  the 
documents. 

In  Adams  y.  Fisher  (a\  the  Plaintiff  alleged,  that 
the  Defendant  Fisher  had  acted  as  his  solicitor,  but 
the  Defendant  stated,  that  he  had  never  been  employed 
by  the  Plaintiff:  and  a  motion  for  production  was 
refused  at  the  Bolls,  and  afterwards  on  appeaL 

So  in  Edwards  v.  Jones  (b),  the  Plaintiff's  title  de- 
pended on  A.  having  survived  B.,  which  fact  the  De- 
fendant said  he  did  not  know ;  and  a  motion  to  pay 
into  Court  and  to  produce  documents  was  reftised.  As 
to  the  production,  the  yioe-Chancellor  of  England  said : 
^  It  is  perfectly  plain  in  such  a  case  as  this,  where  a 
party  sues  as  representing  one  of  the  next  of  kin  of  an 
intestate,  and  his  title  is  not  admitted  by  the  Defendant, 

he 

(a)  2  Keen^  754.,  and  3  Myl,  (b)  13  Smant,  632.,  and   I 

^^  4*  Crmgy  526.  —  Philipt,  501. 
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he  is  not  entitled  to  a  production  of  the  documents 
which  the  Defendant  merely  admits  to  be  in  hia  po68e&« 
eion^  and  to  relate  to  the  affairs  of  the  intestate." 

Here  the  documents  admitted  to  be  in  the  Defend- 
ant's possession,  are  the  trust-deed,  which  is  admitted, 
the  letters  of  administration  to  the  late  trustee,  and  the 
accounts  and  vouchers.  None  of  these  can  assist  the 
Plaintiff  in  shewing  that  she  is  next  of  kin. 

As  to  the  payment  into  Court,  Dubless  v.  Flint  (a) 
is  a  distinct  authority.  There  the  Plaintiff  claimed  as 
heir  at  law  of  M,  D.^  and  the  Defendant  said  he 
did  not  know  &c.,  whether  M.  B,  left  the  Plaintiff 
<'  her  sole  heir  at  law  "  or  whom  she  left  her  heir  \  and 
a  motion  to  pay  into  Court  was  refused  by  the  Vice- 
Chanccllor  of  England,  on  the  ground  that  tlie  answer 
contained  no  admission  of  the  Plaintiff's  title;  that 
decision  was  affirmed  by  Lord  Cottenliam  upon  appeal. 
Edwardi  y.  Jones  is  alsO  an  authority  as  to  the  payment 
into  Court. 

The  answer  is  drawn  in  its  pecuUar  form,  in  order 
to  meet  the  strict  words  of  the  interrogatory. 

Mr.  Kinderslef/y  in  I'cply.  This  case  is  not  like 
Adams  v.  Fis/ier^  There  is  no  denial  of  the  Plaintiff's 
title,  but  only  a  disbelief  that  the  Plaintiff  is  "  the 
only  next  of  kin,"  and  an  ignorance  of  who  are  <^  the 
other  next  of  kin."  For  the  purposes  of  such  a  mo- 
tion, it  is  not  indispensable  to  produce  a  clear  admis- 
sion, in  the  answer,  of  the  Plaintiff's  title,  otherwise 
yery  few  such  motions  could  succeed :  it  is  sufficient  to 
shew  a  primd  facie  case.  It  is  even  much  disputed 
whether  a  denial  of  title  would  reUeve  a  Defendant 

from  a  full  discovery  of  documents. 

The 

>J  1(a)  ^  MyL  ^  Cr.  502. 
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The  Plaintiff's  title  not  being  denied,  the  fund  ought 
to  be  protected,  and  the  documents  produced. 

The  Master  of  the  Rolls. 

The  point  is  simply  this,  —  whether  the  Plaintiff  has 
shewn,  from  the  answer,  such  a  title  as  to  entitle  her  to 
call  for  the  payment  of  the  money  into  Court,  and  the 
production  of  the  documents*  It  is  said  that  a  Plain- 
tiff cannot  have  any  relief  on  an  interlocutory  ap- 
plication until  his  title  is  made  out.  That  is  not  so  : 
the  Court  does  not  require  him  to  produce  any  absolute 
admission  of  title,  but  merely  such  a  probability  of  title 
as  the  Court  can  safely  act  on* 

The  Plaintiff  moves  upon  the  admissions  contained 
in  the  Defendant's  answer,  which  must  be  taken  to  be 
su£Scient,  for  no  exceptions  have  been  taken  to  it. 
The  Plaintiff  claims  to  be  sole  next  of  kin,  and  sup- 
ports her  claim  by  stating  that  she  was  the  only  sur- 
viving child  of  one  of  the  uncles  of  Jajie  APJEiver  ;  and 
she  says,  that  if  there  were  any  other  next  of  kin,  she 
has  been  unable  to  discover  them.  This  bein^  the 
allegation,  the  Defendant,  by  his  answer,  says,  he  does 
not  believe  she  is  sole  next  of  kin ;  but  who  are  the 
other  next  of  kin,  or  whether  the"  Plaintiff  is  the  sur- 
viving child  of  the  alleged  uncle  he  knows  not. 

The  Defendant  lias  fully  answered  the  allegations 
in  the  bill ;  and,  this  being  his  belief,  I  am  of  opinion, 
that  the  Plaintiff  has  not  made  out  her  right,  and  that 
there  is  not  a  sufficient  admission  or  sufficient  inference 
of  title,  to  enable  the  Court  to  make  the  order. 


V7 
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M'Habdt 
Hitchcock. 


I  must  refuse  the  motion,  but  let  the  costs  be  costs 
in  the  cause. 
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Jiw.  14. 15.  ^n  »•<  The  LONDON  DOCK  Company. 


Where  under  T  TNDEB  their  act  (a),  the  Lofidon  Dock  Company 

£'"he  C^rt  ^    ^^'^  empowered  to  take  the  lands  neoeseaiy 

has  jurisdic-  for  the  construction  of  their  dock;  and  in  case  of  in- 

c^  in  aTum-  cap^city,  the  purchase-money  was  directed  to  be  paid 

mary  way  by  into  Court,  to  the  intent  that  the  same  might  be  ap- 

not  usual,  on  P^^^  **  under  the  direction  and  with  the  approbation  of 

directing  a  re-  the  CouTt,  to  be  signified  by  an  order,  made  upon  a 

lerence  to  as-  «=»  #  * 

certain  the  petition  to  be  preferred  in  a  summary  way  by  the 

SdS^t^dT  person  or  persons  who  would  have  been  entided  to  the 

theproduc-  rents  and  profits,"  in  the  purchase  of  other  heredita- 

Md  docu-  naents  to  be  conveyed  to  the  like  uses.    And  in  the 

ments,  and  to  mean  time  the  money  was  to  be  invested,  and  the  divi- 

paities.  dends  paid  to  the  persons  who  would  have  been  entitied 

One  such      to  the  lands/J) 
reference  ^ 

having  been 

Court  refiised       ^^^^er  these  powers,  the  Company  took  certun  pro- 

with  costs,  pe^7  which  was  settled,  as  to  one  moiety,  on  John  Beits 

of asecond^"  the  younger  for  life,  with  remainder  to  Anna  Maria  his 

claimant,  for  wife  (the  only  chil<^  of  James  iVince),  for  life,  with 

containing  remainder  to  their  children  (which  limitation  fidled), 

special  direc-    ^ith  remainder  to  the  right  heirs  of  A.  M.  Betis  for 
tions. 
A  party  ob-  ever.    JFour  houses,  part  of  the  property,  were  stated 

Mut^s  ^  ^^^^  ^^  purchased  by  the  maternal  ancestor  of 

port  adverse     James  Prince,  the  father  of  Mrs.  Betts, 
to  himself  will 
be  compelled 

to  file  it.  On  the  above  purchase  being  made,  a  moiety  of  the 

purchase-money  was  paid  into  Court,  and  the  dividends 
were  directed  to  be  paid  to  tiie  tenants  for  Hfe. 

John 

(a)  39  &  40  Geo.  3.  c.  47.  local  and  personal.  (d)  See  s.  39. 
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John  BeUs  survived  Anna  Maria  his  wife,  imd  died 
in  February  1841,  whereupon  Thomas  Edwardty  who 
claimed  to  be  heir  ex  parte  matemd  of  A.  M.  Betts, 
presented  a  petition,  and  obtained  a  reference  to  the 
Master,  to  ascertain  the  deaths  of  the  parties  without 
issue,  and  to  inquire  who  was  the  heir-at-law  of  the 
said  A.  M.  Betts,  and  who  was  the  heir  ex  parte  ma' 
temd  of  James  Prince,  the  father  of  A.  M.  Beits.  The 
order  contained  no  direction  for  the  production  of  deeds 
and  papers,  or  the  examination  of  the  parties. 

On  the  22nd  of  October  1843,  the  Master  made  his 
report,  and  he  found  that  Thomas  Edwards  was  the  heir- 
at-law  ex  parte  matemd  of  James  Prince  ;  but  he  certified, 
that  no  sufficient  evidence  had  been  laid  before  him  to 
enable  him  to  ascertain  who  was  the  heir-at-law  of 
A.  M.  Betts. 


1848. 


In  re 

The 

LoitiMur 

Dock 

Gompany. 


On  the  29th  of  October  1843,  Thomas  Edwards  pre- 
sented his  petition,  for  transfer  to  him  of  part  of  the 
fund ;  the  Court,  however,  declined  making  the  order 
until  the  heir-at-law  of  A.  M.  Betts  had  been  ascertmned, 
and  directed  the  Master  to  proceed  in  that  inquiry. 
Before  it  had  been  completed,  a  petition  was  presented 
by  James  Hyde  and  Sarah  his  wife,  insisting  that 
Sarah  Fielder^  deceased)  was  the  heiress-at-law  of  A.  M. 
Betts,  and  that  the  Petitioners,  as  devisees  of  Sarah 
Fielder,  were  entitled  to  one-ninth  of  the  fund.  The 
petition  prayed  a  transfer,  and  for  a  reference  to  ascer- 
tain whether  Sarah  Fielder  was  the  heiress-at-law  of 
A.  M.  Betts,  and  whether  the  Petitioners  were  entitled 
to  one-ninth,  or  what  part  of  the  fund ;  and  that  all 
parties  might  be  ordered  to  produce  before  the  Master 
aU  deeds,  papers  and  writings  in  their  custody  or 
power,  and  that  they  might  be  examined  on  interro- 
gatories, as  the  Master  might  direct 

Mr. 
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Mr.  Tvmer  and  Mr.  Eldertotiy  in  support  of  the 
petition. 

The  former  order  of  reference  is  insufficient,  because 
it  gives  no  jurisdiction  to  the  Master  to  order  the  pro- 
duction of  the  documents ;  by  this,  and  the  examina- 
tion of  the  parties,  the  Petitioner  will  be  enabled  to 
make  out  his  title.  Secondly,  if  the  present  Petidoner 
were  to  go  in  under  the  former  order,  he  may,  by 
adopting  the  proceedings,  make  himself  and  his  pro- 
perty liable  to  the  costs  of  Edwards^  who,  it  may  turn 
out,  has  no  title.  In  that  case,  also,  the  reference  would 
be  informal,  because  the  act  requires  the  order  to  be 
made  on  the  petition  of  a  person  entitled. 

Thirdly,  if  the  Master  should  find  against  Edwards, 
he  may  neglect  to  file  the  report. 

Mr.  Roupell,  in  the  same  interest. 

Mr.  Kinderaley  and  Mr.  Stevens^  contrh^  for  Edwards, 
contended,  that  the  Petitioners  ought  to  go  in  under 
the  existing  reference,  and  that  two  references  were 
perfectly  unnecessary.  That  when  the  difficulties  sug- 
gested arose,  the  Court  would  give  such  directions  as 
might  be  necessary. 

Mr.  Blunt,  for  the  Company,  objected  to  the  pro- 
duction of  the  title-deeds. 

Johnston  V.  Todd  (a)  was  cited. 

The  Masteb  of  the  Holls. 

1.  As  to  directing  the  production  of  deeds  and  papers, 
and  the  examination  of  parties,  the  Re^trar  informs 

me 

(a)  SBeavantiBO, 
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me  tlmt  it  is  not  the  practice  of  the  Court  to  direct       1848. 
such  production  in  orders  of  this  description.  ^^iC^ 

The 

2.  As  regards  the  expenses,  I  have  been  referred  to  Dock'^ 
the  practice  in  administration  suits ;  but  I  feel  satisfiedj  Company, 
that  a  claimant  going  in  before  the  Master,  will  not  be 

liable  to  any  of  the  costs  incurred  by  the  other  parties, 
unless  his  conduct  has  been  such  as  to  justify  the  in- 
fliction on  him  of  the  costs. 

3.  If  the  Master  should  report  in  favour  of  the  Pe- 
'  titioners,  there  can  be  no  doubt,  that  they  will  be  able 

to  take  advantage  of  his  fin(£ng :  for  where  a  party 
obtains  a  report  which  is  unfavourable  to  lus  daim,  he 
is  bound  to  file  it,  and  he  will  be  compelled  to  do  so  by 
the  Court,  if  such  a  proceeding  be  found  necessary  for 
the  protection  and  assistance  of  any  other  persons  in- 
terested* 

The  present  proceeding  is  misconceived ;  the  Peti- 
tioners ought  to  go  in  under  the  existing  reference, 
and  are  not  entitled  to  another  reference;  nor  are  they 
entitled  to  an  order  for  the  production  of  documents 
and  the  examination  of  the  parties. 

The  petition  must,  therefore,  be  dismissed  with  costs. 

Note.  —  The  Petitioners  afterwards  filed  their  bill  to  which  a 
demurrer  was  put  in  <ind  ovcrruUd  on  the  90th  Juljf  1849.  Sea 
patU 
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3iar.  6, 7.  SMITH  V.  The  Earl  of  EFFINGHAM. 

A  judgment  fTHHIS  case,  which  will  be  found  reported  ante(a)f 
had  sued  out  now  Came  before  the  Court  for  further  direc- 

w  h^^  ^^^  tions,  and  upon  a  petition  of  Smith  the  surviving 
tablish  his        Plainti£     The  following  are  the  material  facts :  — 

priority  over 
subsequent  in- 
cumbrances The  Plaintiff  Smith,  by  assignment  from  Dudgeon, 

of  his  debtor.  ^^'^  entitled  to  an  annuity,  granted  in  1817  by  the  De- 
By  the  decree,  fendant  Primrose,  and  secured  by  a  judgment  entered 

the  bill  was  .,r>**.  i  ...         ii  7    ,^^^ 

retained  for    .  tip  m  1817»  and  an  elegit  issued  thereon  m  1822. 

twelve 

months,  with 

liberty  to  the  The  Defendants  were  Primrou,  the  other  incom- 
SSS^^  ^^^^  on  his  estate,  their  trustees,  and  Chapman  a 
Jaw,  and  the     Receiver  of  the  estates  appointed  in  another  cause. 

Defendants 
were  re- 
strained from        This  bill,  filed  by  Smith  and  Dudgeon,  represented, 

standing  terms  that  the  Plaintiff  Stnith  was  entitled  to  stand  in  equity, 
and  the  8  ta-     ^s  first  incumbrancer  on  the  estate,  but  that  he  was 

tutc  of  Lumt-  It  . 

ations ;  fur-  unable  to  have  the  benefit  61  hisjexecution  at  law,  by 
werVl'^seJl^^^^  reason  of  two  outstanding  terms.  At  the  hearing  of  the 
The  Plaintiff'  cause  in  May  1844,  it  appeared  that  the  Plaintiffs' 

brought  an  •   :i  x 

ejecmient,  judgment 

whibh  was 

defended  by  (a)  2  Beav.  232. ;  7  Beav,  357. ;  and  10  Beav.  378.  589. 

one  only  of 

the  Defendants,  and  also  by  the  occupying  tenants.  The  latter  set  up  the  Statute 
of  Limitations,  and  obtained  verdicts.  On  the  cause  coming  on  for  further  direc- 
tions, the  Plaintiff  presented  a  petition^  stating  the  failure  of  his  proceedings  at  law, 
and  asking  liberty  to  bring  a  new  action,  and  that  the  Defendants  might  be  ordered 
to  defend  the  same,  with  proper  directions,  or  for  an  issue,  or  for  a  stay  of  pro- 
ceedings, to  ent:ble  the  Plaintiff  to  appeal  to  the  House  of  Lords  against  the  original 
decree.  The  Court  refused  to  grant  the  prayer  of  the  petition,  and  held,  that  such 
relief  was  inconsistent  with  the  practipe :  that  the  verdict  against  one  Defendant 
cuuld  not,  under  such  circumstances,  be  considered  as  a  verdict  against  all,  and  that 
no  application  for  a  stay  of  proceedings  could  be  entertained,  unu  the  Plaintiff  had 
appealed. 
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jadgment  was  prior  in  date  to  the  incumbrances  of  the       1848. 
aeyeral  Defendants.  ^''^y^^ 

Smith 

Bj  the  decree,  dated  the  6th  of  May  1844,  it  was  '^l^i^^^ 
ordered,  that  the  Plidntifi'  bill  should  be  retained  for 
twelve  months,  with  liberty  for  them  to  proceed  at 
law,  touching  the  matters  in  question  in  the  cause  as 
they  should  be  advised.  And  it  was  ordered,  that  the 
Defendants  should  be  restrained,  bj  the  injunction  of 
this  Court,  from  setting  up  in  their  defence  against  any 
action  at  law  which  the  Plaintiffs  might  be  advised  to 
bring  touching  the  matters  aforesaid,  the  outstanding 
satisfied  terms  of  500  years  and  1000  years,  and  from 
pleading  the  Statute  of  Limitations  in  bar  of  any  such 
action ;  and  the  Court  reserved  the  consideration  of  the 
costs,  and  of  all  further  directions  until  after  such  trial 
should  be  had,  and  the  parties  were  to  be  at  liberty  to 
apply. 

The  petition  stated,  that,  in  pursuance  of  the  liberty 
given  by  the  decree,  the  Plaintiffs,  in  1844,  commenced 
an  action  of  ejectment  (being,  as  he  stated,  the  only 
action  which  could,  under  the  circumstances  of  the 
case,  be  brought)  .in  the  Exchequer,  for  the  recovery 
of  the  lands,  in  the  name  of  John  Doe  as  the  Pl^tiff, 
on  the  several  demises  of  Dudgeon  and  Smith,  and 
that  notices  in  ejectment  in  such  action  were  served 
upon  Chapman,  the  Beceiver,  who  was  in  receipt  of  the 
rents  and  profits  of  the  whole,  and  in  actual  posses- 
sion of  part  of  the  said  lands,  and  on  Martin,  Randall, 
Parker,  Seaman  and  Hinsley,  the  tenants  in  possession, 
who  defended  the  action. 

• 

That  none  of  the  Defetidants  in  equity,  except 
Chapman,  defended  the  ejectment,  and  that  at  the  trial, 
the  Defendants,  except  Chapman,  set  up  the  Statute 

G2  of 
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1848.       of  Limitatioiu,  and  obtained  verdicts.     A  verdict  wad 

^j^J^j]^     given  against  Chapman^  with  liberty  to  move  on  cer- 

«•  tain  objections.     He  moved  accordingly,  and,  on  the 

Epfingham.    ^^^  oi February  1845,  the  rule  was  ^schazged,  and 

jadgment  was  entered  up  against  him. 

That  the  Defendants  appealed  to  the  Lord  Chancellor 
against  the  decree  of  the  Master  of  the  Rolls,  and  the 
appeal  was  heard  in  July  1846,  and  that  on  the  6th  of 
July  1846,  the  Lord  Chancellor  affirmed  the  decree, 
and  dismissed  the  appeal  with  costs.  The  decree  of 
the  Master  of  the  Rolls  was  enrolled  in  August  1846. 

* 

The  petition  then  stated  the  fate  of  the  bill  of  re- 
vivor and  supplement  (a),  and  stated  as  follows :  — 

**  That  the  record  of  the  proceedings  in  the  said 
action  of  ejectment,  taken  in  connection  with  the  fiicts 
and  circumstances  herein  set  forth,  entitled  the  Peti* 
tioner,  as  he  humbly  submits,  to  precisely  the  same 
benefit  as  if  the  Defendants  to  the  first-mentioned 
suit  had  defended  the  said  action  as  landlords,  and  he 
had  obtained  a  verdict  against  them  alL 

**  That,  in  case  the  Court  should  not  be  so  fiur  satisfied 
with  the  result  of  the  said  action,  as  at  once  to  give  the 
fall  relief  sought  by  the  said  original  bill,  on  further 
directions  and  costs  reserved  by  the  said  decree  of  the 
6th  of  May  1844,  then  the  Petitioner  submits  that 
some  other  action  ought  to  be  directed,  and  the  De« 
fendants  compelled  to  be  parties  thereto,  or  to  defend 
the  same,  and  precluded  from  setting  up  any  inequi*^ 
table  defence,   either    in  respect  of   the  Statute  of 

Limitation^ 

^y  {p)  10  J?MMii,  560. 
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LimitatioA9j  or  outstanding  terms  or  otherwisei  or  that       1848. 
there  ought  to  be  an  issue  with  proper  directions."  Smith^ 

The  Petitioner  prayed,  that  he  might  have  full  re-  £^^1?*^^^^. 
lief  in  the  first-mentioned  cause  on  further  directions, 
or  that  he  might  be  at  liberty  to  bring  such  new 
and  fresh  action  as  to  the  Court  might  seem  meet, 
and  that  the  Defendants  might  be  ordered  to  defend 
the  same,  and  be  restrained  from  setting  up  any  in- 
equitable defence,  and,  in  case  of  an  action  of  eject- 
ment, might  be  ordered  to  enter  into  the  proper  con- 
sent rules  for  defending  the  same  as  landlords,  and 
admit  entry  by  the  Petitioner  within  twenty  years  pre- 
viously to  the  conunencement  of  such  action ;  and  that 
such  other  directions  might  be  given  as  to  such  action 
of  ejectment,  or  as  to  any  otiier  action,  as  'might  be 
requisite  for  the  purpose  of  preventing  an  inequitable 
defence  thereto ;  or  as  to  the  Court  might  seem  meet. 
O  that  an  issue  might  be  directed  with  all  necessary 
and  proper  directions ;  and  that  in  the  meantime,  the 
first-mentioned  cause  on  further  directions  and  costs 
reserved  might  be  ordered  to  stand  over;  or  that, 
at  all  events,  the  first-mentioned  cause,  as  to  fur- 
ther directions  and  costs  reserved,  might  stand  over 
for  the  period  of  two  years  or  until  further  order, 
with  liberty  to  apply ;  the  Petitioner,  being  ready  and 
willing,  and  thereby  offering,  on  his  part,  to  take  such 
proceedings  by  way  of  appeal  to  the  House  of  Lords, 
or  otherwise,  as  he  might  be  advised,  and  to  use  all 
due  and  possible  diligence  in  commencing  and  pro- 
secuting the  same. 

The  causes  now  came  on  for  further  directions,  an^ 
upon  the  petition. 

Mr.  fViUcoek  and  Mr.  Giffard,  for  the  Plainti£ 

G  3  Mr. 
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Smith 

p. 

The  Earl  of 

Effinghau. 


Mr.  C  P.  Cooper,  Mr.  J.  A.  Cooke,  Mr.  Turner, 
Mr.  Parry,  Mr.  RoupeU,  Mr.  Kenyon^  Mr.  Lovai,  Mr. 
TVtfcf,  and  Mr.  Cory,  for  the  Beveral  Defendants. 

The  cases  of  Moses  v.  Lewis  (a),  Neate  v.  The  Duke 
of  Marlborough  (b).  Doe  v.  Martin  (c),  and  3  &  4  ^.4. 
c.  27.,  were  cited. 


Mar.  7. 


,  7%6  Masteb  of  the  Bolls. 

The  drcumstances  of  this  case  are  in  a  state  of  very 
great  complication,  and  there  is  considerable  difficulty 
in  ascertaining  exactly  what  are  the  liabilities  of  the 
parties.  There  has  certainly  been  no  want  of  perse- 
verance or  energy  at  the  bar,  in  endeavouring  to  main- 
tain, on  the  part  of  the  Plaintiff,  points  which  I  consider 
are  not  maintainable.  It  has  been  assumed,  that  in  this 
stage  of  such  a  cause  as  this,  the  Plaintiff  might  be 
entitled  to  some  other  or  greater  relief  than  that  given 
to  him  by  the  decree ;  and  I  have  had  a  very  able  argu- 
ment addressed  to  me,  for  the  purpose  of  shewing  that 
I  ought  now  to  grant  something  different  from  that 
which  was  contemplated  at  the  hearing,  and  more 
favourable  to  the  Plaintiff's  interests. 


Another  point  has  been  assumed,  that,  in  a  case  like 
this,  where  the  bill  has  been  retained  for  a  limited 
period,  in  order  that  the  Plaintiff  may,  by  bringing  an 
action  at  law,  establish  his  legal  right,  this  Court  is 
to  consider  the  nature  of  the  proceedings  and  circum- 
stances that  took  place  at  law,  in  the  same  way  as  it 
might  be  quite  proper  to  do,  either  upon  trial  of  an 
issue,  or  upon  a  case  specially  directed  by  this  Court,  for 

the 

(a)  Jacob,  502.  (c)  13  Mee,  4"  »^.  8 1 1. 

(b)  3  Myl.  4-  Cr.  407. 
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the  purpose  of  aatiafying  its  own  mind  and  judgment.        1848. 
That  is  not  the  caae»  as  I  have  repeatedly  stated.    A     ^jX^ 
party  having  the  opportunity  of  establishing  his  legal  v. 

right  by  an  action  at  law,  commences  that  action  sub-  e^inobaii. 
ject  to  all  the  rules  and  r^ulations  <^  a  court  of 
common  law ;  and  this  Court  does  not  consider  whe- 
ther he  has  proceeded  properly  or  not,  but  assumes,  as 
it  ought  to  assume  in  such  a  case,  that  the  proceedings 
at  law  have  been  regnlarj  and  looks  only  at  the  final 
result 

This  case,  in  its  lurcamstances  and  in  the  mode  of  its 
proceeding,  is  very  aingdar.  (His  Lordship  here  de- 
tailed them.)  The  cause  now  comes  on  to  be  heard  on 
furtiier  directions,  and  upon  a  petition,  which  I  think, 
in  point  of  practice,  is  without  any  foundation  upon  which 
I  can  act.  It  asks  for  a  new  trial  in  another  fonn,  and 
for  different  things,  all  of  which  ought  to  have  been 
provided  for  before  this  time,  and  in  another  way.  The 
petition  asks,  besides,  that  there  may  be  a  delay  of  two 
years,  to  give  the  Plaintiff  an  opportunity  of  appealing 
to  the  House  of  Lords.  I  quite  agree  in  the  argument 
of  the  Defendants,  that  before  the  Court  can  consider 
any  question  as  to  staying  the  proceedings  in  the  caasct 
a  petition  of  appeal  ought  to  be  presented,  (a)  I  am  of 
opinion  that  this  petition  does  not  contain  any  ground 
upon  which  I  can  act,  and  I  must  dismiss  it  with  costs. 

Next  with  respect  to  the  further  directions  or  the 
equity  reserved,  several  points  have  been  raised,  some 
of  which  appear  to  me  to  be  exceedingly  singular.  An 
action  qf  ejectment  being  brought  agamst  several  oc- 
cupiers of  the  land,  and  a  verdict  obtained  against  one 
Defendant  only,  it  is  asked,  that  I  should  connder  the 
verdict  and  judgment  against  that  one  as  a  verdiet  and 

judgment 

(a^  Rowley  y.  Adamt,  9  Beaoam,  848w . 
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1848.       judgment   against   idl  the  Befendantfl.    Why?    Be- 
*^^j|j^     cause  of  some  assumed  equity  in  the  case  which  TFOuld 
V.  have  induced  the  Court  to  irive  some  direction  of  that 

Epfii^ham.  ^^^^  ^^  ^^®  hearing,  if  these  matters  had  been  then 
brought  forward.  What  right  have  I  to  consider  that 
verdict  against  one  to  be  a  verdict  against  all  ?  What 
right  have  I  to  inquire,  and  how  can  I  know  what 
the  drcumstances  were  which  induced  the  Jury  to  give 
the  verdict  in  one  case,  and  not  in  the  other  cases? 
A  great  variety  of  circumstances  may  take  place  in  an 
action  of  ejectment,  which  may  induce  a  Jury  and  the 
Court  to  think,  that  it  ought  to  succeed  against  one 
Defendant  and  not  against  the  others.  I  think  that 
there  is  no  foundation  upon  the  decree  for  me  to 
say,  that  the  verdict  agunst  that  one  Defendant  shall 
have  the  effect  of  being  a  verdict  agwnst  alL  If  there 
was  any  error  in  the  proceeding,  it  ought  to  have  been 
set  right  in  a  court  of  law*  If  it  cannot,  no  doubt  the 
Plaintiff  here  is  in  a  very  unfortunate  situation,  but  a 
Court  of  Equity  does  not  sit  for  the  purpose  of  sup- 
plying defects  in  proceedings  in  a  court  of  law.  An 
action  of  this  kind  is  not  brought  to  satisfy  the  mind 
or  judgment  of  the  Court ;  but  to  ascertun  a  legal 
result,  on  which  the  Court  acts.  I  cannot,  therefore, 
think  that  there  is  any  ground  for  that  species  of  relief. 

It  has  been  contended,  by  the  other  side,  that  further 
directions  ought  not  to  have  been  reserved,  but  that  the 
Plaintiff  ought  to  have  been  left  to  work  out  that  judg- 
ment at  law  as  he  thought  best.  I  cannot  think  that 
it  was  so  considered  at  the  hearing :  it  must  have  been 
considered  that  there  was  something  eke  to  be  done 
here ;  which  something  else,  I  conceive,  was  no  more 
than  this:  to  give  to  the  Plaintiff  relief  in  this  Court 
commensurate  with  the  right  which  he  might  establish 
at  law,  and  no  more  and  no  less.  I  think  he  is  entitled 
to  have  that  relief  which  he  seeks,  with  respect  to  the 

property 
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property  he  has  recovered  agarnst  Chapman;  but  I 
-do  not  think  it  right  to  give  him  any  further  relief 
whatever. 

Then  comes  the  question  of  costs.    As  to  them  I  will 
read  the  pleadings  before  deciding. 


1848. 


SUITR 

Tlie  Earl  of 

EPFINGlIAlf. 


The  Master  of  the  Bolls  said  he  had  read  all  the 
answers,  and  found  nothing  in  them  which  could  entitle 
the  Plaintiff  who  had  failed,  to  any  exemption  from  the 
payment  of  the  costs  of  the  suit. 


April  2U 


CKOSS  V.  KENNINGTON. 

nnHIS  bill  was  filed  by  the  Plaintiff^,  a  legatee,  on 
-"-  behalf  of  himself  and  all  other  the  l^atees,  to  ob- 
tain payment,  and  the  principal  question  was,  whether 
the  l^acies  were  charged  on  the  real  estate,  which  was 
decided  in  the  affirmative,  (a).  The  estate  proved  de- 
ficient for  payment  of  the  legacies  in  full. 

Mr.  Purvis  and  Mr.  Rogers  asked  that  the  Plaintiff 
might  have  his  costs  as  between  solicitor  and  client,  in 
anal(^  to  the  cases  of  creditors'  suits,  where  the  assets 
were  defident.  Stanton  y.  Ilaffield(b)  and  the  cases 
cited  there  were  referred  to. 


March  21. 


In  a  legatees' 
suit  on  behalf 
&c.,  the  assets 
were  insuffi- 
cient for  pay- 
ment: Held, 
that  the  Plain- 
tiff was  en-* 
titled  to  his 
costs  out  of 
the  fund,  as 
between  so* 
licitor  and 
client. 


Mr.  Teed  and  Mr.  Nichols^  and  Mr.  Elmsley  appeared 
for  Defendants. 

The 

(a)  See  atUi^  9  Beavan^  150.  j/  (b)  1  Kecn^ 358. 
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1848.  The  Master  of  iJu  Bolui  said,  that  if  the  aaaets 

were  deficient,  the  Plaintiff  was  entitled  to  costa  be- 
tween solicitor  and  client,  and  he  ordered  the  Master  to 
Kknnington.  tax  the  costs  of  tiie  Plaintiff  and  tiie  Defendant  PUfoot, 

as  between  solicitor  and  client,  induding  the  costs^ 
chaises,  and  expenses  properly  incurred  in  certain  sales^ 
and  in  making  out  the  tide,  and  directed  tiie  amount  to 
be  paid  out  of  the  fund  in  Court,  and  he  directed  the 
Master  to  apportion  the  residue  amongst  tiie  Fhuntiff 
and  otiier  legatees  mentioned  in  the  Master^s  report,  (a) 

(a)  See  Reg.  lAb.  1847.  B.  fo.  1038. 


Mardi  22.  PRICE  v.  BERRINGTON. 

A  bill  was  filed  TN  1836,  a  bill  was  filed  by  the  Rev.  W.  Price  (a 
by  a  lunatic       -■-    p^rgoa  of  weak  mind),  as  sole  Plaintiff  by  his  next 

and  his  com-         .  . 

mittee,  and  an  friend,  to  set  aside  a  conveyance  of  real  estate  executed 

decree  made 

directing  an  The  Plaintiff  having  afterwards  been  found  luna^ 

issue*     Xne  ••••  i^i»i 

lunatic  died,  by  mquisition,  a  supplemental  bill  was  filed  in  1837  by 
Jroceedin?"^  the  Plaintiff  and  Charles  Price,  his  committee,  and,  m 
had  been  taken  March  1838,  an  injunction  was  granted  to  restnun  the 

imttee/^The  P^^rclwifl^r  fro>»  cutting  timber.  The  cause  was  heard 
Court  or-        in  1840  (a),  when  an  issue  was  directed  as  to  the  Plain- 

dered,  that  the     .^         .      . 
injunction         tiff's  samty  m  1809. 

should  be  dis- 
solved and  all 

proceedings  In  1841,   W.  Price  died  before  the  issue  had  bem 

th7^it  should  *™^»  *^^  ^^  ®*®P  ^^^  ^^^^  ^®®^  ^^^^  ^y  Charles 
be  revived        Price,  the  committee,  and  co-Flaintii!^  who  was  also  the 

ilmited'time.     heir-at-law  of  W.  Price. 

Mr. 

(a)  2  Beavm,  285. 
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Mr.  Smythe  now  moved^  that  the  suit  might  either        1848. 

be  reidved  within  a  limited  time  or  dismissed.     He  re-     ^T^^^^ 

Pkicb 

lied  on  the  63rd  Order  of  May  1845  (a),  by  which  it  is  v. 

provided  as  follows :  —  "In  cases  where  a  suit  abates  ^^R^^^gton. 

by  the  death  of  a  sole  Plainti£^  the  Court,  upon  motion 

of  any  Defendant^  made  on  nodoe  served  on  the  legal 

representative  of  the  deceased  Plaintiff,  may  order  that 

each  l^al  representative  do  revive  the  suit  within  a 

limited  time,  or  that  the  faiU  be  ^smissed."    He  re* 

ferred  also  to  Chowick  v.  Dimes  (Ji),  and  argued  that 

'M^al  representatives"   in  this  case,  which  related 

to  fireehold  estate,  meant  heirs.    He  admitted  there  had 

been  no  administratioii. 

Mr.  Turner  said  he  had  not  been  instructed. 

» 

The  Master  of  the  Rolls. 

My  difficulty  is  in  dismissing  after  decree.  What  I 
must  do  is  this:  I  must  stay  all  proceedings,  and  dis- 
Bolve  the  injunction,  unless  the  suit  be  revived  within  a 
limited  time. 

'    \J    (a)  Ord.  Can.  307.  \/ '  W  ^  ^<?««»«»  ^90. 


DENDY  V.  CROSS.  ^^«^A  22-^ 

^IIHIS  was  a  motion  for  the  production  of  documents.  Production 
•*-  and  the  case,  as  stated  by  counsel,  was  as  follows : —  deed^hfch 
Dendy  being  entitled  to  some  freehold  property,  mort-  the  PlaintiflT, 
gaged  it  for  2500/.   '  He  afterwards  induced  Cross,  his   Su^ht^to  set 
solicitor,  to  pay  off  the  mortgage,  and  take  a  mortgage  aside. 
for2800i 

By 
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1 849.  By  a  second  deed,  he  released  all  his  right  to  CroMf 

and  as  the  Plaintiff  alleged  on  an  undertaking  that,  in 
certain  events,  the  property  should  be  restored. 

The  bill  prayed  that  the  second  deed  might  be  set 
aside  as  fraudulent  and  void,  and  to  redeem* 

Mr.  S.  Miller,  for  the  Plaintiff,  asked  for  the  pro* 
duction  of  the  two  deeds,  insisting,  that,  as  the  Plaintiff 
sought  to  impeach  the  second  deed  on  the  ground  of 
fraud,  the  Court,  in  its  discretion,  ought  to  order  its 
production.  He  cited  Balch  v.  8ymes(a)  and  Beck' 
ford  v.  Wildman.  (b)  As  to  the  mortgage  deed,  he  in« 
sisted  that  the  mortgagor  was  entitled  to  its  production, 
on  the  ground  of  its  relating  to  the  common  titie  of 
both  mortgagor  and  mortgagee. 

Mr.  Skebbeare,  contra.  The  mere  allegation  of  fraud 
in  a  bill  is  not  sufficient  to  entitie  a  Plaintiff  to  the 
production  of  the  Defendant's  titie  deed;  Crisp  v.- 
PlatelL  (c)  It  is  only  where  the  deed  proves  the  frauds 
that  production  of  it  is  ordered.  A  mortgagor  is  not 
entitled  to  a  production  of  the  mor^ge  deed  until  full 
payment  of  the  amount  due.  He  also  cited  Glover  v. 
Hall,  (d) 

The  Master  of  the  Bolls. 

I  am  of  opinion,  under  the  circumstances  of  this  case, 
that  the  Plaintiff  is  not  entitied  to  the  production  of 
these  deeds. 

He  may  possibly,  however,  obtain  them  by  an  amend* 
ment  of  his  bill  and  further  charges. 

V   (a)  Turn,  $  R.  87.  V   (c)  8  Beaton,  62. 

y  {b)  l6fV#.i38.  ^    (<0  2PhUiipt,i8i. 
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1848. 


M'HARDY  V.  HITCHCOCK.  Mardi  28.  28. 

IjLriL   fF.R.  ELLIS,    on  behalf  of  the   Plaintiff,  Upon  an  ap- 
•^-^-^  moved  for  a  commLsaion  to  examine  witnesses  in  5ie  Court  to 

Scotland.  examine  wit- 

nesses out  of 
the  jurisdic- 

Mr.  Jame$  Campbell,  contrh,  objected  to  the  motion,  '*<>">  >t  >f  "ot 

,     a  general  rule 

on  two  grounds :  first,  because  the  witnesses  whom  it  to  require  the 
was  proposed  to  examine  were  not  named;    and,  se-  "MBesofthe 

*     *  witnesses  to 

condljr,  because  the  affidavit  was   not  sworn  by  the  be  stated,  or 
party  himself  or  his  solicitor,  but  by  the  solidtor's  clerk.  \Jmtuieby  *^ 

the  party  or 

Mr.  Beavan  for  another  Defendant 

Mr.  ElUi  in  reply. 

Mendizabel  v.  Machado  (a),  Raugenumt  v.  The  Royal 
JExehange  Assurance  Company  (b),  Bonham  v.  Leigh  (c), 
Laragoity  v.  The  Attomey-General  (rf),  Akers  v. 
Chancy  (e),  Oldham  v.  Carleton  {g),  and  the  Deaves^ 
MSS.  were  cited. 

The  Mastsb  of  the  Rolls  postponed  his  judgment. 


The  Mabteh  of  tlie  Rolls. 

In  this  case,  it  is  moved  that  a  commission  may  issue 

for  the  exanunation  of  witnesses  in  Scotland. 

The 

\/   (fl)  2  Ruu.  540. 657.  (d)  2  Price,  172. 

{b)  7  Vet.  30*.  (e)  2  Bro.  C.C.  273. 

(c)  5  Price,  444.  (g)  4^i«.  CC.  68.     , 


March  28. 
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1848.  The  affidayit  filed  in  support  of  the  motion  is  made 

JjJ^^^^     by  the  solicitor's  clerk,  and  does  not  name  the  witnesses 
V.  proposed  to  be  examined  under  the  commission. 

HiTCBCOCK. 

The  bill  seeks  relief;  it  is  admitted  that  the  auc- 
tion on  which  it  is  proposed  to  examine  the  witnesses 
in  Scotland  is  material,  and  it  is  not  alleged  that  the 
motion  is  made  improperly  for  the  purpose  of  obtumng 
delay. 

But  delay  must  be  occasioned  by  the  execution  of 
'  the  commission  if  issued ;  and  the  motion  is  objected  to 
on  two  grounds:  —  1.  That  the  witnesses  whom  it  is 
proposed  to  examine  are  not  named ;  and  2.  That  the 
affidavit  is  not  sworn  by  the  party  himself,  or  by  his 
solidton 

It  being  stated*  that  the  practice  in  such  cases  has 
recently  been  matter  of  doubt  and  discussion,  I  have 
inquired  into  the  subject,  and  I  have  been  informed, 
that  it  is  not  now  the  practice  to  require  either  the 
names  of  the  witnesses  to  be  stated,  or  the  affidavit  to 
be  made  by  the  party  himself  or  his  solicitor,  and  no 
other  objection  is  stated. 

In  considering  whether  a  proceeding,  which  must 
unavoidably  occasion  delay,  should  be  allowed,  it  is  the 
duty  of  the  Court  to  prevent  any  abuse,  and  for  that 
purpose  to  make  all  proper  inquiries  and  require  all 
proper  evidence ;  and,  on  suffident  grounds  appearing, 
the  Court  has  full  power  to  investigate  the  fiicts ;  but 
the  question  here  is,  not  what  may  be  required  in  a 
case  attended  with  special  circumstances,  but  what  is 
required  in  an  ordinary  case,  in  compliance  with  a  sup- 
posed technical  rule. 

I  do 
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I  do  not  find  that  it  has  ever  been  established^  as  a 
general  role  in  this  Court,  to  require  the  affidavit  of 
the  party  or  his  solicitor,  upon  the  points  which  have 
to  be  sworn  to  here.  It  might  be  different  in  a  case 
which  required  special  evidence  that  delay  was  not  in- 
tended. 


1848. 


M'Hahdy 
Hitchcock. 


As  to  the  naming  of  witnesses,  the  practice  has  va* 
ried.    When  orders  for  such  commissions  were  obtained 
on  ex  parte  petitions,  the  Petitioner  was  required  to 
state,  that  the  application  was  in  his  own  delay,  and 
also  to  state  the  napies  of  the  witnesses.    After  these 
ex  parte  petitions  were  disallowed,  the  names  of  the 
witnesses  were  not  required  to  be  stated  on  the  appli- 
cationsy  which  were  made  on  notice ;  though  the  Judge, 
upon  the  application,  might  require  it,  if  he  thought  fit, 
on  consideration  of  the  circumstances  of  the  case.     In 
some  of  the  cases,  it  seems  to  have  been  doubtful,  whe- 
ther setting  forth  the  names  of  the  witnesses  was  re- 
quired as  a  general  rule,  or  was  a  subject  upon  which 
the  Judge  might  exercise  his  discretion.     It  appears  to 
me  that  it  is  not  required  as  a  general  rule,  and,  there 
b^ng  no  special  circumstances  allied  in  this  case,  I 
think  that  the  motion  should  be  granted. 
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Marcfi  24.  In  re  H  AIB. 

A  client,  on  a  fllHIS  case  is  reported^  ante,  (a)   The  Taxing  Master 

STnfiSdn'ed  ^*V"«  ^^^  *^«  ^'^  ^^  1^®^  ^  ^2i  9«.  2i,  John 

an  order  for      and  Joseph  Cox  presented  a  petition,  and  asked  for  the 

The  taxation    <^8^*  ^^^  of  the  application  for  taxation ;  second,  of 

having  been  the  taxation ;  third,  of  the  action ;  and,  fourth,  of  the 
completedi  ,,  iii  -ii  «• 

the  client  pre-  present  petition,  and  that  the  amount  might  be  set  on 

sentttlapeti-   against  the  82i  9*.  2rf. 
tion  for  the       ^* 

consequential 

ThTwlidtor  ^-  ^"'"'«^  a^d  Mr.  Hitchcock,  in  support  of  the 
then  objected,  petition,  argued,  that  as  more  than  one  sixth  had,  on 
mon  order  "  taxation,  been  taken  off  the  bill  of  costs^  the  solicitor 
would  have      was  bound  to  pay  all  the  costs  asked  by  the  petition. 

been  sufficient, 
and  he  asked 

the  costs  be-         Mr.  Sidney  Smith,  contih.     First,  the  Petitioners 

yond  those  of  _  i  ,     .      ,    -  ,      «       i 

a  common  ought  to  have  obtained  the  common  order  for  the  tax- 

tSr'theSS'*'  ation  of  the  biU;  instead  of  which,  they  presented  a 

jection  came  special  petition.    They  ought,  therefore,  to  pay  the  dif- 

^herea  fer^^ce  between  the  costs  of  a  special  and  common 

taxation  is  order.      Secondly,  I  admit  that  the  Bespondent  is 

action  liable  to  pay  the  costs  of  taxation.     Thirdly,  the  rule 

brought,  the  jg^  j^^  where  an  order  for  taxation  is  made  after  action 

general  rule  is, 

that  if  any  brought,  the  client,  if  any  thing  is  found  due  from  him, 
duSfth/dSt  «"«»*  P»y  the  ooet.  of  the  action. 

must  pay  the 

acUon?  '  ^         Pourthly.   The  Petitioners  ought  not  to  pay  the  costs 

of  this  petition,  which  would  have  been  unnecessary,  if  a 
common  order  had  been  obtuned.    He  cited  Hazard 

v«  Lane, 

(a)  10  Beavant  187« 
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T.  Lane(a)t  Margerum  y.  Sandifard  {b)^  and  Lockkart  v.        1848. 

Mr.  Turner.  The  costs  of  the  spedud  petition  should 
have  been  asked  on  the  former  occasion^  when  the  soli- 
citor might  have  objected^  that  the  common  order  alone 
was  necessary^  or  that  the  clients  should  take  the 
common  order  only,  paying  the  costs  of  the  special 
petition. 

The  costs  of  the  action  would,  according  to  the  ge- 
neral rule,  be  payable  by  the  cUent ;  but  here  the  soli- 
citor brought  an  action  against  three,  and  appeared  for 
one,  and  signed  judgment  against  him  coUusively.  He 
ought,  therefore,  to  pay  these  costs,  and  those  of  the 
present  application^ 

The  Masteb  of  the  Bolls. 

I  think  the  objection  to  the  special  petition  is  made 

too  late.     As  to  the,  costs  of  the  action,  I  think  there  is 

no  sufficient  ground  for  excepting  this  case  from  the 

general  rule.    Let  those  costs  foUow  the  common  order, 

uid  let  the  solicitor  pay  the  costs  of  this  application. 

(a)  3  Mer.  285.  (c)  4  Seavan,  224. 

(i)  3J?fo.C.C.233.  : 


^OTB.  *-  Hair  vras  ordered  to  pay  the  costs  of  the  application 
^r  the  order  of  the  27th  of  January  1847,  and  of  the  reference, 
^d  of  this  application ;  and  the  Petitioners  were  ordered  to  pay 
^e  costs  of  the  action  at  law.     See  Beg,  Lib.  1847.  A.  fo.  998. 


^x,  XI.  S 
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3aOfCn  8o« 


BUDGE  V.  WINNALL. 


In  a  settle- 
ment  made 
on  the  mar- 
riage ofa 
female  ward 
of  Court,  pro- 
vision must  be 
made,  out  of 
her  fortune, 
for  the  chil- 
dren ofa 
future  mar- 
riage. 


TT  had  been  referred  to  the  Master  to  inqoire  as  to 
^  a  proposed  marriage  of  a  female  ward  of  court,  and 
to  approve  of  a  settlement.  The  Master  foond  that  the 
intended  marriage  was  proper,  and  that  the  infant's  pro- 
perty consisted  of  2000/.,  and  a  further  sum  of  4000/1 
contingent  on  her  brother  dying  under  twenty-one^ 

He  approved  of  a  settlement  of  the  property  on  the 
wife  and  husband  for  their  respective  lives,  and  aftei> 
wards  for  the  children  of  the  marriage. 

A  petition  was  presented  to  confirm  the  report 

Mr.  Elmsleyy  in  support  of  the  petition. 


The  Mastbb  of  the  Bolls. 

This  settlement  is  not  satisfactory.  The  Court  re- 
quires some  provision  to  be  made  out  of  the  fortune 
of  a  female  ward  for  the  children  of  any  future  mar- 
riage. Suppose  there  was  one  child  only  of  the  pre- 
sent intended  marriage,  and,  after  the  death  of  this 
gentleman,  the  lady  were  to  marry  again,  and  have  se- 
veral other  children,  then,  according  to  these  trusts,  the 
one  child  would  take  the  whole  of  her  property,  leaving 
the  others  entirely  unprovided  for. 

The  settlement  must  be  altered  in  this  respect 


Note.— See  WwuA  v.  Jimes,  4  Vaeif^  386.;  Welli  v. 
5  Veiey^  398. ;  Millet  v.  Rowte,  7  Yesetf,  419. ;  Baihuni  r.JUvm^, 
8  Vesey,  p.  76. ;  Baheyy,  Haltetf^  9  Vetey^  471. ;  Long  v.  Long^ 
2  Sim.  4r  St.  p.  124. 
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^.^^«^  ^  ^U^  >^2^.    ^^^  •  1848. 


WYLLIE  r.  ELLICE.  ^^  '^• 

THIS  was  a  motion  to  diBchanre  an  order  of  course  A  ^^.^^  ^7 

for  security  for  costs.  scribed  himself 

as  resident 
within  the 

The  bill  was  filed  in  March  1847,  and  the  Plaintiff  jurisdiction, 
described  himself  as  resident  within  the  jurisdiction.    In  JJ^Jf^^^; 

JWy  following,  the  Defendant,  hearing  that  the  Plaintiff  notice  of  his 

i_       J  x-        p      X-       /•  'x     /•  X       being  resident 

was  abroad,  gave  notice  of  motion  tor  security  for  costs ;  abrcMid.   The 

but  on  the  26th  of  July^  he  filed  his  answer,  and  gave  Defendant  an- 
notice  of  abandoning  his  motion.     The  Plaintiff  came  a  subsequent 

back  to  England  in  December,  and,   on    the   16th   of  amendment,  a 
•^  demurrer  was 

January  1848,  the  Defendant  filed  a  demurrer  to  the  allowed  with 
amended  bill.     On  the  13th  of  March,  the  Defendant  ameni^'^The 
bad  dear  notice  that  the  Plaintiff  was  abroad,  and  on  Plaintiff 
the  same  day  (13th  of  March  1848)  the  demurrer  was  ed^an§X^°  " 
aUowed,  with  liberty  to  amend.  scribed  himself 

as  resident 
abroad,  the 

The  Plaintiff  amended    hia  biU    on  the  27th  of  Defendant  ob- 

tamed  an  order 
March,  and,  in  conformity  with  the  decision  in  Kerr  v.  of  course  for 

Gillespie  (a),  he  then  stated  that  he  resided  in  France,  ^^  ^Held 

On  the  29th  of  March,   the  Defendant  obtained  an  under  these 

order  of  course  for  security  for  costs ;  but  he  omitted  j^^  ^^^  ^^^^' 

to  state,  in  his  petition  for  the  order,  all  that  had  pre-  an  order  might 
•      ^  t  »      t  be  obtained  as 

vioualy  occurred  m  the  cause.  of  course, 

^ough  after 
^  answer.   2nd, 

Mr.  Turner  and  Mr.  fV.  Morris  now  moved  to  dis-  thatitwasnot 

charge  the  order  for  irregularity;  first,  because  the  f^^S^^ 

order  for  the  order 

(a)  7  Beavan,'  269.  ^  ^^^  ^  . 

^  ^  an  answer  had 

been  filed ;  and,  thirdly,  that  though  the  Defendant  might  have  precluded  himself 
from  asking  for  security  for  costs  in  the  suit  as  it  stood  before  the  last  amend- 
ment, still  he  was  not  so  precluded,  after  the  Plaintiff,  by  amendment,  stated  himself 
to  be  rendent  abroad. 

H2, 


Eluck* 
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order  ought  not  to  have  been  made  as  of  course  after 
answer. 

2ndly.  Because  the  fact  of  an  answer  having  been 
filed,  had  been  suppressed  in  the  petition  for  the  order 
of  course*  Cooper  v.  Lewis  {a)^  Hooper  v-  Ptxoer  (i), 
and  St.  Victor  v.  Devereux.  (c) 

Srdly*  Because  there  had  been  a  wiuver  of  the  irre- 
gularitj  (if  any),  by  the  proceedings  taken  by  the 
Defendant,  subsequently  to  his  knowledge  of  the 
Plaintiff's  absence  from  England. 

['  Mr.  Teed  and  Mr.  Brett^  contrd. 

1st.  A  demurrer  having  been  allowed,  the  bill  was 
out  of  Court,  the  Plaintiff  proceeded  de  novo,  and 
there  was  no  answer  to  the  new  bilL  The  Defendant 
was,  therefore,  perfectly  regular  in  obtaining  the  order  of 
course,  when  the  Plaintiff,  for  the  first  time,  described 
himself  as  resident  abroad. 

2ndly.  There  was  no  suppression  of  any  material 
fact,  for  all  that  preceded  the  allowance  of  the  demurrer 
was  immatenal  to  this  question. 

Srdly.  The  Defendant  applied  for  security  for  costs 
the  moment  he  had  conclusive  evidence  of  the  Plaintiff 
being  resident  abroad.     Therefore  there  was  no  waiver. 

Mr.  Turner,  in  reply. 

The  Masteb  of  the  BoLLS.  Li  this  case  there  are 
two  questions  :  Ist,  whether  an  order  such  as  this  ought 

ever 

\/         (a)  2  PhilUps,  178.  i/  (c)  6  Seavan,  684. 

lb)  6  Beavan,  173.  ^ 
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ever  to  be  made  under  the  circumstances  as  an  order        1848. 
of  course ;  and,  2ndl7,  whether  the  petition  omitted  to 
state  all  material  special  circumstances. 

It  has  been  argued,  that,  bj  the  allowance  of  the 
demurrer,  the  bill  was  out  of  Court  The  expression 
''the  bill  18  out  of  Court"  is  firequently  used;  but 
still  it  remains  for  ever  on  the  files  of  the  Court,  and 
several  things  may  be  done,  after  a  demurrer  has  been 
allowed  to  it.  What  is  meant  hj  the  expression  is, 
that  it  is  in  such  a  state  that  no  relief  can  be  had  upon 
the  bill  Bs  it  stands;  but  if,  on  allowing  a  demurrer, 
the  Court,  at  the  same  time,  gives  leave  to  amend  the 
bill^  though  no  relief  can  be  had  upon  it  in  its  present 
shape,  yet  there  maj  be  upon  an  amendment,  and  for 
that  very  purpose  leave  was  given  to  amend.  I  cannot, 
therefore,  consider  the  bill  out  of  Court. 

The  circumstances  are  these :  —  a  bill  being  filed,  in 
which  the  Plaintiff  described  himself  as  living  within 
the  jurisdiction,  and  several  proceedings  having  been 
had,  and  a  demurrer  being  allowed  to  the  bill,  an 
amendment  is  afterwards  made,  by  which  it  was,  as  I 
think  properly,  stated  that  the  Plaintiff  had  not  then 
the  same  residence  which  he  had  on  filing  the  original 
bill,  but  such  a  residence  as,  if  it  had  been  stated  on 
the  original  bill,  would  have  given  the  Defendant  a 
right  to  an  order  of  course  for  security  for  costs ;  and 
the  question  is,  under  such  circumstances,  whether  the 
Defendant  is  entitled  to  take  an  order  of  course.  It 
is  admitted,  that^  where  the  Plaintiff  is  within  the 
jurisdiction  at  the  time  the  bill  is  filed,  and  afterwards 
goes  out  of  the  jurisdiction,  he  is  not  to  be  asked  to 
give  security  except  on  a  special  motion.  It  is  very 
necessary  that  this  should  be  the  case;  for  otherwise 
the  temporary  absence^  of  a  Plaintiff  would  be  sufficient. 

"^     H  3  td 
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to  entitle  the  Defendant  to  an  order  for  costs  ;  and  the 
circumstance  of  filing  a  bill  in  Chancery  would  hinder 
a  Plaintiff  from  moving  about  the  world  as  his  fiunilj 
and  bdsiness  might  require. 


Cases  have  occurred  in  which  a  party  has  gone 
abroad,  and  security  for  costs  being  asked,  I  have  re- 
fused it,  because  I  thought,  that  the  mere  circumstance 
of  the  Flidntiff  going  abroad,  upon  necessary  bufflness 
and  affairs,  was  not  to  be  taken  as  a  withdrawal  out  of 
the  jurisdiction.  But  if  a  Plaintiff  saves  all  trouble, 
and  does  not  leave  it  a  matter  of  doubt,  whether  he  has 
gone  abroad  for  a  temporary  purpose,  or  to  reside  per- 
manently,  if  he  states  that  he  is  residing  abroad,  what 
necessity  is  there  for  all  the  investigation  which  is  re- 
quisite where  the  matter  is  doubtful  ?  There  is  an  end 
of  the  matter  so  far  as  the  case  is  to  be  considered  in- 
dependent of  the  proceedings  in  the  suit. 

As  to  the  proceedings  in  the  suit,  it  appears,  that, 
the  Plaintiff  being  abroad,  the  Defendant  did  intimate 
his  intention  of  applying  to  the  Court  for  security  for 
costs :  he  did  not  prosecute  it ;  he  might  have  had  suf- 
ficient reason  for  so  doing ;  he  might  not  have  had 
sufficient  evidence,  especially  as  this  gentleman  has 
since  returned,  and  has  actually  been  here ;  non  constat, 
therefore,  that  he  might  not  have  been  then  here.  I 
cannot  say  that  this  objection  is  to  prevail  and  preclude 
a  party  from  obtaining  security  for  costs,  when  he  had 
it  clearly  admitted  by  the  party  himself  that  he  was  re- 
sident abroad.  I  will  inquire  if  any  fact  was  omitted 
which  would  have  had  any  influence  in  the  office  oh 
granting  the  order. 


The 
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The  Mabhsr  of  the  Iioi,ha.  1848. 

This  was  a  motion  to  discharge  for  irregularity  an  Wtllib 
order  made  as  of  course^  requiring  the  Plaintiff  to  give  Ellicb. 
security  for  costs.  May  30. 

The  Plaintiff  is  avowedly  resident  out  of  the  juris- 
diction,  and  has  stated  himself  so  to  be  in  his  amended     ' 
bilL 

In  the  original  bill^  the  Plaintiff  was  described  as 
within  the  jurisdiction,  but  being,  ncTertheless,  supposed 
to  be  out  of  the  jurisdiction,  a  notice  of  motion  for  an 
order  requiring  him  to  ^ve  security  for  costs  was 
served,  but  was  afterwards  abandoned.  An  answer  was 
filed.  On  a  subsequent  amendment,  and  on  the  16th  of 
January  last,  a  demurrer  was  filed.  On  the  13th  of  the 
month  of  March  the  demurrer  was  allowed,  but  leave 
was  given  to  the  Plaintiff  to  amend  his  bilL  After  this 
lame,  and  before  the  amendment,  the  Defendant  seems 
to  have  been  aware  that  the  Plaintiff  was  abroad. 

And  in  these  circumstances,  on  the  27th  of  March 
1848,  the  Plaintiff,  pursuant  to  the  leave  given  him, 
amended  his  bilL  In  the  amended  bill  he  truly  and 
properly  described  himself  as  of  Boulogne  in  FraTUie, 
and,  therefore,  out  of  the  jurisdiction,  and  thereupon, 
on  the  29th  of  March,  the  Defendant  obtained  the 
order  now  complained  of  as  irregular. 

It  is  objected  to  —  1.  Because  such  an  order  is  not 
r^ul^rly  made  as  of  course  aftier  answer;  2.  Because 
the  fact  of  an  answer  having  been  filed  was  suppressed, 
as  it  is  said,  in  the  application  for  the  order ;  3.  Because 
the  Defendant  knew  of  the  Plaintiff's  residence  abroad 
for  a  considerable  time  before  he  applied  for  the  order. 

JET  4  It 


104  CASES  IN  CHANCERY, 

1848.  ^  It  may  be  true,  that,  as  a  general  ruby  the  Defendant, 
having  answered,  is  not  entitled,  as  of  course,  to  an  order 
for  securing  costs.  The  Defendant,  not  haying  asked 
for  security  in  the  first  instance,  may  have  waived  his 
right,  and  be  required  to  shew  some  sufficient  reason 
for  asking  for  it  at  the  time  when  he  applies.  In  this 
case,  the  Defendant  might  have  precluded  himself  from 
asking  for  the  security  for  costs  in  the  suit  as  it  stood 
before  the  last  amendment.  But  the  Plaintiff  having 
afterwards  amended,  and  having,  in  his  amended  bill, 
stated  himself  to  be  resident  abroad,  I  think  that  his 
former  answer  does  not  preclude  him  from  asking  for  an 
order  of  course  for  security. 

It  was  determined  upon  the  allowance  of  the  de- 
murrer, that,  as  the  record  then  stood,  the  Plaintiff  was 
entitled  to  no  relief.  The  order  giving  leave  to  amend, 
shews  that  there  was  some  probable  cause  of  suit,  and 
that  by  amendment,  the  Plaintiff  might  possibly  or  pro^ 
bably  make  out  a  claim  to  relief;  but  whether  this 
would  prove  to  be  so  or  not,  was  necessarily  dependent 
on  the  allegations  or  statements  to  be  made  and  esta- 
blished on  the  amendments  which  might  be  made* 
Upon  the  amendments,  as  bearing  on  the  facts  before 
alleged  or  such  of  them  as  might*  be  permitted  to 
remain  on  the  record,  the  Fliuntiff  was  permitted  to 
commence  a  new  course  of  litigation,  or  make  a  new 
attempt  to  obtain  relief.  He  takes  his  first  step  by 
filing  the  amended  bill  on  the  27th  of  March,  and  then 
describes  himself  to  be  resident  abroad.  I  am  of  opi- 
nion that  the  Defendant  became  entitled  to  ask  for 
security  for  costs  by  application  for  an  order  of  course 
requiring  the  Plaintiff  to  give  it. 

2ndly.  Nothing  can  be  more  important,  as  a  general 
rule,  than  that  parties  applying  for  an  order  of  course 
should  be  held  bound  truly  to  state  the  facts  on  which 

the 
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the  application  is  made;  and  it  is  the  constant  practice  1848« 
to  discharge,  as  irregular,  all  such  orders,  in  cases  where 
material  facts  are  misrepresented  or  suppressed;  but 
the  rule  applies  onlj  to  such  facts  as  are  material,  such, 
as  if  tmlj  stated,  would  have  disentitled  or  shewn  some 
good  reason  for  disentitling  the  party  to  the  order  for 
which  he  asked.  In  the  circumstances  of  this  case,  I 
think,  that  the  statement  of  an  answer  having  been  put 
into  the  bill  in  a  former  state  of  the  record  was  im- 
material, and  that  the  omission  is  not  to  be  considered 
as  an  improper  suppression. 

3rdly.  The  order  was  obtained  on  the  slecond  day 
after  the  last  amended  bill  was  filed ;  and  it  cannot  be 
jastly  alleged  that  there  was  any  acquiescence  or  im- 
proper delay. 

On  the  whole,  I  am  of  opinion  that  the  motion  must 
be  refused  with  costs. 


SNOOK  V.  WATTS.  Marck  17. 18. 

20. 


B 


ETWEEN  the  months  of  December  1834  and  June  Though  the 
1837  the  Defendant  George   Watts    executed  a  person's  in- 
non^ber  of  mprtgages  of  his  property.     To  these  mort-  ««»*)'/ by  in- 
gages  the  Fhdntiff  Snook  became  entitled,  either  as  di-  upon  a  com- 
rect  mortgagee  or  as  transferee.  ^^^  ^^^ 

In  binding  on 
third  parties, 
stiil  it  destroys  the  natural  presumption  in  favour  of  sanity,  and  casts  the  burthen 
of  proving  the  person's  sanity  on  the  party  alleging  it. 

After  a  bill  to  foreclose,  the  mortgi^or  was  found  lunatic  by  inquisition,  at  a  date 
overreaching  the  mortgage  deed.  At  the  hearing,  an  issue  was  directed  as  to  his 
sanity  at  the  date  of  the  mortgage. 

As  to  the  difficulties  in  ascertainbg  a  man's  sanity,  and  the  proper  tests  to  be 
employed. 
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1848.  In  January  1842,  the  Plaintiff  filed  this  bill  against 

Watts,  his  wife  and  others,  to  foreclose  the  mortgages. 
WatU  and  his  wife  appeared,  but  not  having  answered, 
the  Plaintiff  filed  a  travermng  note  against  them.  The 
cause  came  on  for  hearing  in  July  1844,  when  counsel 
appeared  for  the  Defendant  Watts  and  his  wife;  and 
having  represented  to  the  Court  that  the  Defendant 
Watts  was  then,  and  had  been,  for  many  jears  previous 
thereto,  a  person  of  unsound  mind,  and  that  it  was  the 
intention  of  his  wife  to  petition  for  a  conunisnon  in  the 
nature  of  a  writ  de  lunatico  inquirendo,  the  cause  was 
ordered  to  stand  over. 

In  November  1844,  Mrs.  Watts  presented  a  petition 
for  a  commission  of  lunacy,  which  was  opposed  by 
Snook,  but  was  ultimately  granted  by  the  Lord  Chan- 
cellor, who  gave  Snook  liberty,  if  he  would  submit  to 
be  bound  by  the  result,  to  appear  on  the  execution  of 
the  commission,  and  examine  any  witnesses  he  might 
think  proper.  This  liberty,  however,  he  did  not  avail 
himself  of;  and,  on  the  4th  of  March  1845,  the  commis- 
sion was  executed,  and  the  Jury  found,  that  George 
Watts  was  a  person  of  unsound  mind,  so  that  he  was 
not  sufficient  for  the  government  of  himself  and  his 
property ;  and  that  he  had  been  in  the  same  state  of 
unsoundness  of  mind  from  the  Ist  day  of  January 
1822. 

A  supplemental  bill  was  filed  to  bring  his  committee 
before  the  Court,  and  the  causes  now  came  on  for 
hearing. 

Evidence  was  entered  into  by  both  sides  as  to  the 
sanity  of  George  Watts  at  the  dates  of  the  several  deeds. 
The  Plaintiff  attempting  to  shew,  that,  though  liajde 
to  occasional  fits  of  insanity,  he  still  had  l<»ig  and  fi^e- 
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quent  lucid  intervals.     It  is  unnecessaryi  however,  to 
state  the  evidence. 

T7te  AUomey^General  v.  Pamther  (a),  Hall  v.  War" 
ren  (4),  Selby  v.  Jack8(m  (<?),  Tawart  v.  Sellars  (d).  Dew 
V.  Clarke  (e),  and  Frank  v.  Mainwaring  (ff)  were  cited. 

Mr.  3\fm«r,  Mr.  Wialpole,  and  Mr.  ffUlcockf  for  the 
Flainiiff 

Mr.  Boupell  and  Mr.  Wrighty  for  the  Defendant,  the 
alleged  lunatic  and  his  committee. 

Mr.  W.  A.  CoOmsy  Mr.  G.  L.  Bussett,  and  Mr.  Parsansy 
for  other  parties. 
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Snook 

V. 

Watts. 


The  Master  of  the  Bolls. 

The  rule  of  law  upon  this  subject  has  been  stated 
with  perfect  correctness  by  both  sides.  The  finding 
of  the  Jury  upon  a  commission  of  lunacy  that  a  party 
is  lunatic,  throws  the  burthen  of  proof  on  those  who 
contend  the  contrary.  The  presumption  is  not  then, 
as  it  would  otherwise  be,  in  favour  of  sanity  or  sound- 
ness of  mind,  but  the  contrary  must  be  proved ;  that  is, 
they  who  allege  the  sanity  of  a  person  at  a  time  sub- 
sequent to  that  at  which  he  has  been  found  lunatic 
under  a  commission,  have  the  burthen  cast  on  them  of 
proving  the  soundness  of  mind  of  such  person. 


ilfarc4  80. 
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1848*  There  is  no  subject,  I  conceive,  more  difficult,  to  in-t 

vestigate  and  satisfactorily  to  adjudicate  upon  in  courts 
of  justice  than  the  state  of  a  man's  mind,  with  reference 
to  his  sanity  or  insanity,  for  the  purpose  of  determining 
whether  he  is  legally  bound  by  or  answerable  for  his  acts; 
and  independent  of  the  difficulty  of  forming  a  distinct 
idea  of  what  ought  to  be  understood  by  the  ezpresdon 
**  soundness  of  mind,"  it  is,  in  many  cases,  most  diffi- 
cult to  determine,  what  indications  of  alleged  unsound- 
ness ought  to  be  relied  upon,  and  to  distinguish  between 
im  insane  man's  delusions,  and  the  erroneous  opinions 
or  the  mistaken  notions  of  a  man,  who  is  admitted  to 
be  generally  of  sound  mind.     A  man  may  be  subject 
to  some  delusions,  and  one  of  the  means,  and  perhaps 
the  most  accurate  means,  of  judging  whether  these  ap- 
parent indications  ought  to  be  relied  upon  as  proving  a 
general  unsoundness  of  mind,  is  by  a  comparison  of  the 
alleged  acts  of  insanity  with  other  acts  of  the  same  per- 
son and  the  general  course  of  his  life ;  so  that,  on  ques- 
tions of  insanity,  a  great  deal  more  is  to  be  taken  into 
consideration  than  the  particular  acts  of  imputed  insanity. 
When  a  man's  ways  and  general  course  of  life  are  such 
as  to  indicate  sanity  and  a  knowledge  of  his  a&irs, 
proof  of  one  or  more  particular  acts,  though  very 
strange    in  themselves,  and    though  affording    some 
grounds  for  imputing  insanity,  would  not  be  a  suffi- 
cient proof  to  shew  that  all  his  acts  were  done  under  the 
delusion  of  insanity.     On  the  other  hand,  when  a  man 
is  thought  by  various  persons  to  have  been  insane  at  a 
particular  period,  and  to  have  so  continued  ever  since, 
proof  of  one  or  more  acts  done  afterwards  apparently  in 
the  manner  of  a  man  of  sound  mind,  would  not,  if  un- 
accompanied by  other  proof  and  the  application  of  some 
test  or  inquiry,  prove,  that  the  acts  done  were  done 
under  circumstances  free  from  delusion,  or,  what  is  quite 
as  much  of  importance,  free  from  the  influence  to  which 

persons 
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persons  acting  under  insane  delusions  ore  confessedly 
liable. 

It  appears,  by  the  evidence  in  this  case,  that  Mn 
WatUyfVA  at 'least  occasionally  insane  or  subject  to 
fits  of  insanity*  It  further  appears  that  he  was  occa- 
donally,  at  least,  capable  of  well  understanding  and  of 
mana^ng  his  bumness*  I  apprehend  it  to  be  the  re- 
Bolt  of  the  evidence,  that  he  was  insane  enjoying  lucid 
intervals.  He  has  performed  acts  of  very  great  im- 
portance to  his  own  interest  between  the  10th  of 
December  1834  and  the  month  otJune  1837,  and  the 
questions  to  be  determined  are,  whether  he  was,  on 
each  of  the  several  days  mentioned,  in  a  state  of  sound 
mind.  It  is  quite  consistent  with  the  evidence,  to  say 
the  least  of  it,  that  he  might  have  been. 

The  Plaintiff  has  brought  forward  evidence  distinctly 
proving  that  at  the  times  when  these  several  acts  were 
done,  Mr.  fFatts  was  acting  as  a  man  of  sound  mind 
might  be  supposed  to  act     With  the  single  exception 
of  Mr.  Deacon,  we  do  not  find  that  any  one  of  the 
witnesses  had  been  apprised  that  there  had  ever  at  any 
time  been  any  imputation  upon  Mr.  fVatta^  sanity.     I 
do  not  collect  from  the  evidence  that  there  was.     Mn 
Deacon  had  an  intimation  of  it,  which,  happening  in 
the  beginning  of  the  year  1834,  might  possibly  have 
made  a  very  small  impression  on  his  mind.     One  per-^ 
son  said  Mr.  Waits  had  a  fit  which  made  him  insane, 
and  when  that  fit  was  over,  the  insanity  was  all  gone. 
It  might  not  have  made  such  an  impression  upon  the 
mind  of  the  witness;  if  it  had,  one  could  not  easily 
think  he  would  have  allowed  that  deed  of  the  10th  of 
December  1834  to  have  been  executed,  without  having 
had,  at  the  same  time,  the  proper  means  of  investi- 
gating what  was  the  state  of  Mr.  fVdtts^  mind,  not 

as 
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1848.  SB  to  hiB  doing  a  formal  act  of  basmeBB,  bat  as  to  coiii<- 
prehending  what  was  the  nature  of  it,  haying  regard 
to  the  delnoons  under  which  he  laboured,  and  to  the 
influence  which  might  haye  been  exerdaed  by  means  of 
those  delusions.  The  same  observation  applies  to  all 
the  rest  There  is  nothing  in  this  cause  inconostenl, 
as  I  think,  with  this  deed  having  been  duly  executed; 
but  the  execution  on  those  days  is  pot  proved  to  have 
taken  place  after  inquiry  and  investigation,  and  under 
circumstances  sufficient  to  afford  a  satisfactory  test  that 
the  state  of  mind  shewn  to  have  been  previously  un- 
sound had  become  and  then  was  sound,  and,  therefore, 
it  is  that  I  think  I  ought  not,  in  a  case  of  this  sort,  to 
determine  the  point  myself.  I  quite  agree  that  the 
Court  is  competent  to  decide  questions  of  this  sort; 
but  the  circumstances  make  it  very  important  that  the 
subject  should  undergo  a  more  full  investigation  than 
it  can  receive  here.  In  the  case  of  Frank  v.  Mainr 
fDaring(a),  after  an  investigation  before  a  jury,  the 
deeds  were  support^,  and  they  may  be  so  in  this  case.  • 

I  think  I  must  direct  an  issue  in  such  a  form  as  to 
bring  the  attention  of  a  jury  to  each  of  those  deeds, 
and  to  the  time  of  the  execution  of  each  and  every  of 
them.  There  is  no  other  question  to  try.  The  defence 
is  rested  entirely  upon  this,  that,  upon  each  and  every 
occasion  on  which  these  deeds  were  executed,  this  un- 
fortunate man  was  incompetent  to  transact  business. 
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WHIFFEN  V.  HARTWRIGHT.  AprU  15. 

A    MOTION  was  made  for  the  production  of  docu-  Piroduction 
'^^^    ments,  admitted  bj  the  Defendant's  answer  to  lettera  which 

be  in  his  possession.  paased  be- 

tween  the  re- 
spective solici- 

As  to  some  of  these  documents,  the  answer  stated  ^^  7^^  * 

as  follows:  —  ''And  this  Defendant  saith,  that  the  compromise, 

documents  and  writings  comprised  in  the  second  part  "P^  Smil». 

of  the  said  schedule   hereunto  written  consist  of  and  tion  tiiat  tiiey 

oompriae.  amongst  other  particulars,   certain    letters  '^jJ-^J. 

and  copies  of  letters,  which,  upon  and  after  the  3rd  of  ^  iwrred  to 

•  •  A  or  used  to  the 

December  1847,  passed  between  the  then  solicitors  of  pr^udice  of 

this  Defendant,  and  the  solidtors  of  the  said  Plaintiff,  ^^^  I>ef«>d. 

,  aotyif  anami-* 

acting  on  behalf  of  their  respective  clients,  ¥Fith  a  cable  amnge- 

Tiew  to  an  amicable  adjustment  of  the  questions  in  ^^^  J^  "®^ 
issue  in  this  suit,  and  which  said  last-mentioned  letters 
were  written  by  the  parties  writing  the  same,  and 
were  received  hj  the  parties  to  whom  the  same  were 
addressed,  upon  the  footing,  which  was  expressly  stipu- 
lated for  in  the  first  of  the  same  letters,  that  the 
correspondence  should  not  be,  in  any  way,  referred  to 
or  used  to  the  prejudice  of  this  Defendant,  if  an  ami- 
cable arrangement  was  not  come  to." 

Mr.  Tvametf  in  support  of  the  motion. 

Mr.  LUOe^  for  the  Defendant  These  letters  cannot 
be  used  in  evidence.  The  object  of  the  suit  is  to  make 
the  Defendant  liable  for  his  co-trustee ;  and  this  cor- 
respondence passed,  pending  a  treaty  for  a  compromise, 

upon 
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1848.       upon  an  express  agreement  that  they  should  not  be 
'^^^^^^"'^'^     used.     He  referred  to  JPhilUpps  on  Evidence,  (a) 


Hart- 

WBIGHT. 


The  Master  of  the  Bolls  declined  ordering  the 
production,  observing,  that  he  did  not  see  how  the 
Plaintiff  could  get  oyer  this  express  agreement,  though 
h^by  no  means  agreed,  that  the  right  of  discovery  was 
linuted  to  the  use  which  could  be  made  of  it  in  evidence. 

(a)  p.  865*  8th  ed^  and  nee  Cory  v.  Brettmh  4  Car.  ^  P.  462* 


^^y.,^u..^/a4i^jU^^ 


Oiii.3i.  '^  CftiARK  V.  FREEMAN. 

The  Court       fllHIS  was  a  motion,  on  notice,  for  an  injunction,  to 

vill  not  inter-     I  .      i     ▼>  ^     ,  /.  «. 

fere  by  in-  restrain  the  Defendant  ''  from  seUing  or  exposmg 

junction  to  ^^  gjj^  ^j.  procuring  to  be  sold,  any  pills  or  other  medi- 
publication  of  cine  described  as  or  purporting  to  be  those  of  the 
*  i^Jnction  I*J*J°*lff»  ^^^  itoxBi  publishing  or  circulating,  or  causing 
to  prevent  a  to  be  published  or  circulated,  advertisements  or  hand- 
selling a  .  ^^>  ^  contrived  or  expressed  as  to  represent  that  any 
^uack  medi-     medicine  sold  or  proposed  to  be  sold  by  the  Defendant 

cine,  under  a  n  ,      i.  i  ,    *    i#»    i. 

fiilse  and  was  80  sold  by  him,  as  the  agent,  or  on  behalf  of,  or 

colourable  re-  xlxA^t  the  sanction  or  approbation,  or  with  the  authority 
presentation  **  •' 

that  it  was  a     of  the  Plaintiff." 

medicine  of 

the  Plaintiff, 

an  eminent  The  facts,  as  appeared,  were   as   follows : -^  The 

nised.  *  Plaintiff,  Sir  James  Clarke  was  a  very  eminent  phy- 
sician, practising  in  London^  and  Physician  in  Ordi- 
nary to  Her  Majesty.  He  had  devoted  especial  at- 
tention to  the  treatment  of  consumptive  diseases,  and 
had  written  and  published  certun  works  thereon,  and 

was 


Freeman. 
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was  well-known  to  the  medical  profession  and  to  the        1848. 
public  in  general  as  a  physician  peculiarly  conversant      ^^^^^ 
with  consumptive  complaints.     A  considerable  portion      _    0. 
of  his  practice  consisted  in  the  treatment  of  patients 
afflicted  with  consumptive  and  analogous  diseases,  and 
a  corresponding  portion  of  his  professional  income  had 
arisen  from  that  source. 

The  Defendant  Freeman^  a  chemist  and  druggist  in 
the  neighbourhood  of  London,  had  recently  been  offer- 
ing for  sale,  and  extensively  advertising,  certain  pills, 
which  he  called  *'  Sir  J.  darkens  Consumption  Pills." 
One  advertisement  published  in  the  public  papers  by 
him,  was  as  follows :  —  **  Br  Heb  Majesty  the 
Queek's  Pebmission.  Sib  James  Clabeie's  Cok^ 
SUMPTION  Pills,  A  certain  cure  for  consumption^ 
and  an  unfailing  remedy  for  coughs,  asthma,  difficulty 
of  breathing,  &c.  In  the  long  list  of  maladies  which 
inflict  mankind,  npne  can  be  regarded  with  more  terror 
than  consumption ;  so  stealthily  is  it  in  its  approach, 
and  so  insidious  and  fatal  in  its  effects,  that  many, 
who  imagine  themselves  merely  labouring  under  a  tem- 
porary cough  or  shortness  of  breathing,  are  already 
within  the  fatal  grasp  of  this  powerful  enemy,  whose 
terrible  inflictions  have  rendered  desolate  so  many 
thousands  of  happy  homes,  and  blighted  the  hopes  of  so 
many  anxious  and  doting  parents.  When  we  reflect 
upon  the  prevalence  of  pulmonary  consumption,  and  the 
fiital  termination  which  in  almost  every  instance  fol- 
lows, under  the  ordinary  mode  of  treatment,  we  cannot 
but  regard  this  discovery  as  an  invaluable  boon  to 
Society,  for  averting  so  deadly  a  scourge.  Such  is  the 
unfailing  nature  of  the  medicine  now  offered  to  the 
public,  that  numbers  who  have  been  pronounced  past 
recovery  are  now  in  the  enjoyment  of  perfect  health, 
and  can  scarcely  imagine,  that  at  one  time,  they  wero 

Vol.  XL  1  •   suffering 
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1848.  Buffering  from  that  hitherto  fatal  disease,  consumption. 
Agent,  Mr.  J?.  Freemcoii  KenningUm  Roady  and  to  be 
had  of  any  medicine  vendor,  price  2«.  SdL" 

He  had  also  published  handbills  and  advertisements, 
to  a  similar  effect,  commencing  thus — *^  By  her  Majesty 
the  Queen's  permission.  Sir  Jame$  CIarke*a  Consump* 
tion  PiUs.  I  am  fully  aware  that  by  introducing  my 
cure  for  consumption  as  a  Patent  Medicine,  it  will 
T^reate  some  astonishment  in  the  minds  of  the  profession ; 
but  it  is  only  by  having  recourse  to  such  means,  that 
the  knowledge  of  this  discovery  can  be  disseminated 
amongst  those  unfortunate  persons  whom  it  has  been 
my  great  aim  to  relieve.''  The  advertisements  then 
proceeded  to  reconmaend  these  pills  as  a  patent  medi- 
cine, and  to  expatiate  on  their  great  merits. 

The  affidavit  of  *the  Pluntiff  stated,  that,  independ- 
ently of  his  Christian  name  being  used  in  full  in  the 
«dd  last^-mentioned  advertisement,  and  his  surname 
being  used,  with  the  exception  only  of  the  addition  of 
an  ''  e  "  thereto,  the  peculiar  language  of  the  first  para- 
graph was,  as  he  believed,  especially  framed,  with  a  view 
to  create  an  impression,  that. the  said  pills  were  his,  or, 
at  least,  of  his  invention  or  discovery,  or  sanctioned  by 
him,  and  that  such  language  was  particularly  and  de- 
signedly used,  to  guard  against  the  astonishment  which 
would  naturally  be  caused  in  the  mind  of  the  medical 
profession,  if  they  believed  that  he,  the  Plaintiff,  was, 
in  any  way,  connected  with  such  pills,  and  to  induce 
such  a  belief  in  their  niinds. 

The  Plaintiff  also  stated,  that  no  person  of  the  name 
of  Sir  J,  Clarke  was  in  practice  in  England^  or  known 
m  England^  as  a  medical  man,  and  he  believed,  and  had 
no  doubt,  that  the  words  *^  Sir  J^  Clarke  "  in  the  said 

advertisement, 


Preeman. 
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advertiflementy  w^,  notwiibstancliDg  the  addition  of       1848. 

an   **  e  '*  to  his  name,  intended  to  represent  to  the     ^"^T^^^"^^ 

Clark 

pubuc,   and  were  understood  by  very  many  persons,     _    v. 
as  asserting  that   the  pills  advertised  were  his,  the 
Plaintiflrs. 

That  he  had  recently  received  letters  from  persons 
in  the  country,  referring  to  these  advertisements,  and 
asking  information  as  to  the  use  of  the  said  pills,  or 
oomplaming  of  ill  effects  arising  therefrom.  And  he 
believed,  and  had  no  doubt,  that  the  advertisement  in 
question  had,  in  fact,  not  only  been  extensively  cir- 
culated, but  had  produced  on  many  readers  an  im- 
pression, that  the  pills  were,  or  might  have  been,  pre- 
pared or  soldy  either  on  his  behalf,  or  at  least  with  his 
sanction. 

He  denied  that  he  ever  sanctioned  the  proceeding ; 
and  stated  the  injury  to  his  professional  character,  and 
loss  to  his  professional  income,  in  the  following  terms. 

^  That  his  general  professional  income  depends  on 
the  estimation  of  his  skill  in  practice,  and  general  and 
professional  character,  which  may  be  entertained  by  the 
profession  and  the  public  in  general,  but  more  espe- 
cially by  the  surgeons,  general  practitioners,  and  apo- 
thecaries of  the  metropolis,  on  whom  it  frequently  de- 
volves to  suggest  what  physician  should  be  consulted 
in  crilical  cases ;  and  that  the  statements  contained  in 
the  advertisements,  and  especially  in  the  said  hand 
bill  advertisement,  with  regard  to  the  effect  of  the  pill^ 
in  question,  are  such,  as  no  person  conversant  with  the 
treatment  of  consumptive  diseases  could  venture  to  use, 
with  regard  to  any  medicine  whatsoever,  and  would 
lead  any  competent  person  to  the  conclusion,  that  a 
physician  issuing  or  sanctioning  these  advertisements 

/  2  must 
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1S48. 
Clark 

V, 
FREK3IAN. 


must  be  unworthy  of  confidence  in  his  profession.  And 
he  further  stated,  that  he  had  caused  to  be  analysed 
some  of  the  pills  so  sold  by  Freeman  as  '  Sir  Jl  darkens 
Consumption  Pills ; '  and  that  they  contained  mercury 
and  antimonyi  medicines  of  a  very  powerful  nature. 
And,  in  his  deliberate  opinion,  the  indiscriminate  use  of 
the  said  medicines  would,  in  a  great  number  of  con- 
sumptive cases,  be  very  highly  injurious." 


The  bill  prayed  an  injunction  in  the  terms  above 
mentioned. 

Mr.  Turner  and  Mr.  Wickens  in  support  of  the 
motion.  The  Defendant  is  selling  a  quack  medicine  in 
such  a  way,  as  to  induce  the  public  to  believe,  that  it  is 
sanctioned  and  prescribed  by  the  Plaintiff  for  the  par- 
ticular  diseases  with  which  he  is  most  familiar.  This 
is  a  fraud  and  misrepresentation  against  which  the 
Plaintiff  ought  to  be  protected  by  injunction.  The 
proceeding  is  injurious  to  the  Plaintiff's  professional 
character,  and  consequently  calculated  to  diminish  his 
professional  income.  This  case,  therefore,  comes  within 
the  principle  of  the  decisions  in  Sykes  v.  Syhes{a\ 
Knott  V.  Morgan  (b)t  Perry  v.  Truefitt(c)^  and  Croft  v. 
Day.  {d) 


Even  at  law  an  action  lies,  for  words  in  disgrace  of 
the  profession  of  physician,  as  by  calling  him  '^  a  quack- 
salver," "  no  scholar,"  or  "  an  emperic."  (e)  This  Court 
will,  therefore,  interfere  in  aid  of  the  legal  right,  and 
prevent  a  succession  of  actions.  If  the  Pliuntiff  had 
been  an  apothecary,  the  case  would  be  clear ;  there  is 

no 


\J  (a)  3  Bam.  Jt  C.  5^1. 
^•^  (/>)  2  Keen,  213. 
(r)  C  Beavan,  m. 


V 


(0  1  Viner'g  Abr.  p.  451.  tit 
Action  on  Words  (S.  a.),  pi.  10 
11,12. 


{d)  7  Beavan,Sit 
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no  reason  wbj  a  pbyslciao^  whose  emoluments  depend       1848. 
on  bis  prescriptions,  should  not  be  equally  protected.  Clabk 

9. 

The  Defendant  did  not  appear  for  the  purpose  of 
opposing  the  motion. 

Macauhy  v.  Shaciett  (a)  and  Southey  v.  Sherwood  (b) 
were  also  referred  to. 

The  Masteb  of  the  Solls. 

It  does  not  appear  to  me,  that  I  can  grant  the  pre- 
sent application ;  but  if  any  cases  can  be  found  war- 
ranting the  application,  I  will  allow  the  matter  to  be 
mentioned  again.  My  notion  is,  that  the  Court  can  in- 
terfere in  cases  of  mischief  being  done  to  property  by 
the  fraudulent  misuse  of  the  name  of  another,  by  which 
his  profits  are  diminished.  Where  the  legal  right  is 
established  the  Court  usually  interferes. 

This  is  an  application  to  have  the  injunction  in  the 
first  instance.  Now,  supposing  this  publication  to  be, 
what  I  am  very  much  inclined  to  think  it  is,  an  attempt 
to  impute  to  a  gentleman  of  high  position  and  character, 
that  he  is  somehow  concerned  in  vending  quack  me- 
dicines, then,  no  doubt,  it  is  a  serious  injury  to  him  in  the 
way  of  slander ;  and  it  may  also  be  an  injury  to  the  public, 
who  may  be  induced,  by  reason  of  the  sanction  of  the 
Fkintiff 's  name,  to  adopt  as  a  remedy  a  medicine  which 
niay  be  in  the  highest  degree  prejudicial.  This  I  con- 
ceive would  be  in  the  nature  of  a  public  offence.  Now, 
if  this  Court  had  jurisdiction  in  cases  of  the  kind,  you 
must  first  establish  the  offence  at  law.  A  Judge  sitting 
here  cannot  decide  it.     If,  after  that  has  been  done,  you 

find 

(a)  I  Bli.  (N.  R.)  96.  \/  W  2  Mcr.  435, 
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1848.  find  that  an  injury  is  thereby  done  to  the  Plfuntiff*B 

^"^^^^•^  property,  or  to  his  means  of  subsiBience  or  of  gaining  a 

V.  liyelihood,  I  will  not  say  that  in  such  a  case  the  Court 

Freeman,  ^^g^^  ,j^^  interfere  by  injuncti(m  and  prevent  the 


petition  of  similar  actions. 

I  do  not  go  along  with  the  notion,  that  this  phy dcian, 
eminent  as  he  is,  and  an  honour  to  any  countiy,  lias 
been  seriously  injured  in  his  reputation  by  any  such  fake 
statements  as  haye  been  pubUshed  by  the  Defendant. 
It  is  one  of  the  taxes  to  which  persons  in  his  station 
become  subjected,  by  the  very  eminence  they  have  ac- 
quired in  the  world.  Other  persons  try  to  aviul  them* 
selves  of  their  names  and  reputations  for  the  purpose 
of  making  profit  for  themselves :  that  unfortunately 
continually  happens. 

I  cannot  grant  this  injunction :  I  cannot  liken  this 
case  to  that  of  Croft  v.  Daj/y  where  a  man  fraudulently 
attempted  to  make  his  own  goods  pass  off  as  th^  goods 
of  another,  to  the  prejudice  of  that  other.  This  the 
Court  would  not  allow.  Its  jurisdiction  is  well  estar 
blished,  but  I  am  a&aid  that  if  I  were  to  interfere  as 
is  now  asked,  I  should  be  reviving  the  crioiinal  juris- 
diction of  the  Star  Chamber. 


Mr.  Turner  afterwards  mentioned  the  case  of  Lord 
Byron  v.  Johnston  (a), — in  which  there  was  an  injunction 
to  restrain  the  publication  of  a  work  as  the  Plaintiff's, 
circumstances  making  it  highly  probable  that  it  was  not 
the  Plaintiff's  work,  and  the  Plaintiff  being  abroad,  — 
and   Routh  v.  Webster  (6),   in  which  the   provisional 

Directors 

y     (a)  2M€r.  29.  y  (b)  ID  Beavan,  561  . 


V 


KoTB.  —  See  Gee  t.  PrUchard^  2  SwantUm^  p.  413» 
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Directors  of  a  Joint  Stock  Company  having,  without        1848. 
the  authority  of  the  Plaintifl^  published  a  prospectus 
stating  him  to  be  a  trustee  of  the  Company,  they  were 
restrained  by  injunction. 

The  Master  of  the  Bolls. 

I  do  not  think  the  cases  apply.  If  Sir  James  Clark 
had  been  in  the  habit  of  manu£Eu^uring  and  selling  pills 
it  would  be  very  like  the  other  cases,  in  which  the  Court 
has  interfered  for  the  protection  of  property.  I  regret 
that  the  report  of  the  case  in  Merivdle  does  not  asust 
me  by  stating  the  reasons  for  making  the  order.  I 
cannot  grant  this  injunction.  The  case  of  the  De- 
fendant is  disgraceful ;  but  I  think  the  granting  the  in- 
junction in  this  case  would  imply  that  the  Court  has 
jurisdiction  to  stay  the  publication  of  a  libel,  and  I  can- 
not think  it  has. 


/4 
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1848. 


May  %  3. 4.       The  ATTORNEY-GENERAL  r.  The  Corporatioa 
•^""^'^^*  of  LICHFIELD. 


The  borough     HPHIS  case  came  before  the  Court  upon  an  applica* 

SerX^Mu.  ^^^  ^^^  ^^  injunction  under  the  foUowing  cii- 
nicipal  Cor-      cumstances :  — - 

poration  Act 
(5&6/ri//.4. 

c.  76.)  is  a  At  the  Municipal  election  at  Lichfieldy  in  November 

and  this  Court  1843,  a  considerable  change  took  place  in  the  prepon- 
has  authority  Jerance  of  the  two  parties  existing  within  that  borough, 
diction  to  In  January  1844,  Simpsan,  who,  for  eighteen  years 
compel  the       j^^^  acted  as  town  clerk,  was  remoTcd ;  and,  the  town 

parties  who  '  '  ' 

receive  and  councU  having  refused  to  make  him  any  compensation^ 
?o  accLrnt^for  ^®  obtained  a  mandamus  from  the  Court  of  Queen's 
the  sums  they    Bcncli,    commanding    the   Corporation  to  assess  and 

theapp'lication  gnint  him  a  compensation.     The  return  to  the  man- 

ofthem.  damus 

Upon  a  true 
construction 

of  the  Municipal  Corporation  Act,  it  is  the  duty  of  corporations  to  provide,  as  far 
as  they  can»  within  the  year,  for  the  expenses  of  the  year,  by  securing,  by  means  of 
a  rate,  if  other  lawful  means  are  insufficient,  such  an  income,  as,  upon  a  proper 
estimate,  may  be  found  necessary,  and  they  ought  not  to  contract  debts  to  be  paid 
in  future  years,  for  the  purpose  of  avoiding,  in  the  current  year,  to  provide  for  the 
expenses  then  incurred.  But,  on  the  other  hand,  it  is  not  clear,  that  the  act  ou^t 
to  he  so  Ktrictly  construed,  as  to  lead  to  the  conclusion,  that  an  expense  not  in- 
cluded in  a  prior  estimate,  and  so  incurred  as  to  constitute,  what  may  be  justly 
called  a  debt,  before  a  subsequent  estimate  or  rate  is  made,  can  in  no  case  whatever 
be  lawfully  provided  for  by  such  subsequent  estimate  or  rate. 

In  a  case  requiring  its  exercise,  the  Court  may  have  jurisdiction  to  restrain  the 
Corporation  from  making  any  new  or  additional  borough  rate,  for  the  purpose  of 
paying  thereout  any  expenses  incurred  previously  to  making  the  same. 

Tlie  Court  has  jurisdiction,  if  it  be  expedient  and  the  case  required  it,  to  re- 
strain the  application  of  money  collected  by  rates  for  costs,  debts,  and  expenses 
incurred  prior  to  making  the  rate. 

A  motion  against  a  nmnicipal  corporation  and  its  officers  for  an  injunction  to 
prevent :  1.  The  application  by  them  of  the  money  already  collected  by  a  borough 
nite  for  costs,  debts,  or  expenses  incurred  prior  to  the  making  of  the  rate ;  2.  From 
taking  any  steps  to  enforce  payment  of  sums  not  yet  received  under  the  rate;  and 
H.  Fioni  making  any  new  or  additional  rate  for  the  purposes  of  paying  thereout  any 
expenses  incurred  prior  to  the  making  of  the  rate,  refused  under  the  circum- 
stances. 
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damus  was  tmvcrsed^  and,  issue  being  joined,  a  verdict       1848. 

was,  in  1846,  given  for  the  Crown.  ^^^^''"^^ 

°  Attorney- 

General 

In   December  1846,  Simpson^Q  costs  were  taxed  at         J!* 
467/.,  and,  he   having  threatened  to  issue  execution  Corporation  of 
agsunst  the  individual  members  of  the  Corporation  who      *^"'''^i'»' 
had  made  the  return,  the  amount  was  paid  him  out  of 
monies  borrowed  for  that  purpose,  which  remained  un- 
paid. 

The  costs  of  Eggington^  the  new  town  clerk,  who  acted 
as  solicitor  for  the  Corporation  in  these  proceedings, 
were  considerable,  and  were  not  paid  at  the  time. 

Besides  these  debts,  the  Corporation  was  indebted 
in  other  monies,  and  in  particular  for  eleven  years' 
arrears  of  an  annual  sum  of  40/.,  payable  by  the  Cor-i 
poration  to  the  Commissioners  acting  under  a  Street 
Act.  They  were  also  indebted  to  the  trustees  of 
several  municipal  charities  in  49021,  and  an  arrear  of 
interest  thereon  incurred  since  the  passing  of  the 
Municipal  Corporation  Act.  As  to  this  sum,  upon  a 
reference  to  one  of  the  Masters  of  this  Court,  he  had, 
in  February  1847,  reported,  that  it  ought  not  to  remain 
in  the  hands  of  the  Corporation,  unless  they  gave  a 
bond,  and  paid  up  the  arr^rs  of  interest. 

These  being  the  liabilities,  it  appeared  that  the  Cor- 
poration had  real  property  producing  a  considerable 
income. 

The  first  borough  rate  of  830/.  was  made  on  the  31st 
Qf  January  1846,  and,  on  the  19th  of  July  1847,  the 
Corporation  being  indebted  as  before  stated,  the  town 
council  made  an  order  for  raising  a  sum  of  2121/.  by 
-a  rate.     The  terms  of  the  order  will  be  found  stated 

post 
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1848.       post  (a)*    A  considerable  portion  was  laiaed,  and  cap- 

^"■^'"^^     ried  to  the  borough  fund,  without  bdng  diiitinguinhed 
Attounby-  ®  .  ®        ^^ 

Genekal      from  the  other  parts  of  it ;  and,  out  of  the  borough 

„5*  fund,  a  sum  of  500/.  was,  in  Februaty  1648,  paid  to 

Corporation  of  JEffffitytan,  on  account  of  his  costs  of  the  proceedings  at 

icHFiELD.    j^^^  ^^^  payments  had  also  been  made  thereout  to  the 

Commissioners  of  the  Street  Act,  in  respect  of  the  old 
debt,  and  to  the  trustees  of  the  charities,  and,  as  was 
said,  in  payment  of  other  debts  and  expenses  due  prior 
to  the  rate  being  made. 

Other  parts  of  the  rate  remained  unpaid  The  Over- 
seers of  one  of  the  parishes  in  the  dty  of  Lichfield  ap- 
pealed from  the  rate  to  the  Recorder  of  the  city,  who 
stated,  that  he  had  no  jurisdiction  to  enter  into  the 
question,  as  to  whether  the  rate  was  intended  to  be 
retrospective  or  not,  and  he  confirmed  the  rate. 

This  information,  after  stating  the  6th,  75th,  92d, 
93rd,  and  142d  sections  of  the  Municipal  Corporation 
Act  (b),  and  the  Street  Act  (e),  and  the  55  G.  3.  c.  5L, 
and  the  above  circumstances,  objected  to  the  rate,  and 
alleged,  that  the  suggestions  or  allegations  in  the  order 
of  the  19th  of  July  1847,  that  the  council  had  ascer- 
tained the  insuffidency  of  the  borough  fund,  and  had 
made  an  estimate  that  212R  would  be  necessary  to 
meet  the  expenses  of  the  then  current  year,  were  colour- 
able only  and  untrue ;  that  the  rate  was  **  invalid  and 
illegal,  and  that  such  order  would  not  be  held  binding 
at  law,  if  any  means  existed  at  law  enabling  the  rate- 
payers to  try  the  question." 

It  also  alleged  as  follows :  —  *'  That  it  has,  in  fact, 
been  determined  by  Her  Majesty's  Court  of  Queen's 

Bench, 

(a)  Page  128.  (c)  46  G.  3.  c.  xlii.  (local  and 

(b)  5  4-6  IVilL  4.  c.  76.  personal) 
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Bench,  that  the  power  of  appeal  against  a  borough        1848. 
jate  under  the  Municipal  Corporation  Act  was  con-      -^^v"^^' 

*\.  *^        ^  Attorn  EY- 

fined  to  the  grounds  of  appeal  against  a  county  ratei      G^nehal 
under  the  act  of  55  G.  3.  c.  51. ;  and  that,  therefore,  no         J^ 
individual  rate-payer  can  appeal  i^ainst  a  borough  r^te.  Corporation  of 
on  the  ground  of  a  personal  grievance  to  himself;  nor     -  ^^^'^"' 
can  he,  nor  churchwardens  and  overseers,  or  any  of 
them,  appeal  against  a  borough,  rate,  on  the  ground  of 
the  rate  being  retrospective,  although  the  Municipal 
Corporation  Act  does  not  authorize  a  retrospective 
rate,  and,  accordingly,  the  aforesaid  opinion  of  the  Be- 
corder  was,  as  the  relators  were  advised,  according  to 
law.''    The  information  entered  into  a  statement  of  ac- 
counts to  shew  that  the  monies  received  were  sufficient 
for  the  prospective  expenses ;  and  it  stated,  that  the  in- 
habitants had  no  remedy  at  law,  and  no  means  for  cor- 
recting the  alleged  abuses,  except  by  the  authority  and 
interference  of  this  Court. 

The  information  prayed  a  declaration,  that  no  part  of 
the  proceeds  of  the  borough  rate  of  the  19th  July  1847 
was  properly  appUcable  to  any  payments  incurred  pre- 
viously to  making  the  rate,  and  that  the  payments  in 
respect  of  the  arrears  of  the  street  rate  and  to  Eggington 
were  breaches  of  trust,  and  it  sought  to  make  the  De- 
fendants liable  in  respect  thereof.  It  prayed  for  an 
injunction  to  restrain  further  payments  out  of  the  pro- 
ceeds of  the  rate  complained  of  to  Eggington^  or  for 
arrears  of  interest  to  the  charities  in  respect  of  claims 
anterior  to  the  rate,  or  any  other  expenses  incurred  prior 
to  making  the  rate ;  and  that  the  mayor  might  be  re- 
strained from  issuing  warrants  of  distress  to  enforce 
payment  of  any  further  portion  of  the  said  rate ;  and 
that  the  treasurer  might  be  restrained  from  collecting 
it.  And  it  also  sought  to  restrain  the  Corporation 
<'  from  making  any  new  or  additional  borough  rate,  for 

the 
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1848.        the  purpose  of  paying  thereout  any  expeneea  incurred, 
^^^V"^^      or  to  be  incurred,  previously  to  the  making  of  the 

Attofnev-  „  #  o 

Okneral      BWJae. 

V, 

The  ^  .  ,     ^  .  .         .       .       , 

Corporation  of       A  motion  was  now  made  for  an  mjunction  m  the 
Lichfield.      ^^^^  ^{  ^j^^  ^^^^^  ^f  ^j^^  y^yL 

Mr.  Turner  and  Mr.  Cole^  in  support  of  the  motion. 

Mr.  Bovpell  and  Mr.  Greene,  for  the  Corporation. 

Mr.  Parsons,  for  Proffitt  and  Eggington. 

Mr.  Daniel,  for  the  present  Mayor  and  three  town 
Councillors. 

Mr.  Turner,  in  reply. 

The  following  authorities  were  referred  to  :  — 

The  Queen  v.  The  Recorder  of  Bath  {a),  Woods  v. 
Read  (b),  Attorney^ General  v.  Aspinall(c),  Attorney^ 
General  v.  The  Corporation  of  Poole  (d),  Attorney- 
General  \,  Compton(e),  Attorney^  General  y,  Ileelts  (^g), 
Cobb  V.  Allan  (h),  Tlie  Queen  v.  The  Town  Council 
of  Liclifield  (i),  Attorney- General  v.  Wilson  (A),  Attorney- 
General  V.  The  Corporation  of  Norwich  (I),  Attorney- 
General  V.  The  Corporation  of  Dublin  {m),  Tlie  Cor» 
poration  of  Dublin  v.  Attorney-General  (w),  Attorney- 
General 

{a)  9  Ad.^  E.  871.  (A)  16  Law   Joum.  (A':  5.) 

(^)  2  Mee.  ^  W.  Ill,  (Q.  B.)  397. 

V  (o)  2  Myl.^  Cr.  613.  (i)  /W/.  333. 
(rf)    2  JTcCTi.  190.,  ♦  Mtfk  i    Vifi)  Cr.  <!•  PA.  1. 

Cr.  17.  V(0  1  J^^^f  700. 

(<r)  1  r.  4-  C.  (C.  C.)  41 T..  (w)  1  JDr.  *  IVor.  545. 

(5)  2  Sim,  *  5/.  p.  77.  (n)  9  i?/i.  iS^.  iJ.  395. 
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General  y.  TTie  Corporation  of  Liverpool  (a).  Attorney^  1848* 

General  v.   77ie  Corporation  of  Leicester  (b\  Reqina  v.  ^''^'■V^^ 

7%^   Corporation  of  Lichfield [c),  Attomey-GcTieral  v.  General 

Brown  (rf),    Frewin  v.  Zr«(7t«  (e),  7   W^.  4.   §•  1    Ftc^  .pj* 

€.  8L  a.2.  Corporation  of 

Lichfield. 

77le  Master  of  the  Rolls  reserved  his  judgment 


Tlte  Master  of  the  Rolls.  June  27. 

This  is  a  motion  to  restrain  the  Corporation  of 
Lichfieldy  and  certain  officers  and  members  of  the  Cor* 
poration,  from  doing  various  acts  described  in  the  notice 
of  motion. 

On  the  19th  of  July  1847,  the  Corporation,  by  an 
order  of  that  date,  made  a  borough  rate  for  the  purpose 
of  raising  the  sum  of  2121/.  lis.  3^cf.,  alleged  to  be 
wanted  for  the  purposes  of  the  Municipal  Corporation 
Act.  It  Is  alleged  in  the  information,  that  this  sum 
was  not  wanted  for  the  proper  purposes  of  the  act,  but 
for  the  improper  purpose  of  paying  old  debts  and  ex- 
penses incurred  before  the  rate  was  made. 

Considerable  sums  of  money  have  been  received  by 
means,  or  as  the  proceeds  of,  the  rate.  Other  sums 
which  have  been  assessed  pursuant  to  the  rate  have  not 
yet  been  received. 

And  in  these  circumstances,  the  Attorney-General, 
by  thi^  motion,  seeks  to  prevent,  1.  The  application  of 

the 

y  (a)  XMffl^CrAlX.  (d)  1  iSfuwn. 265.,  and  1  H^ils, 

^  (6)  7  Beat.  176.,  and  9  Bcttv.  C.  C.  323. 

^46.  il  (e)  4  M^fL  *  6V.  249. 

(c)  4  Q.  S,  Rep.  893.  ^ 
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1848.        the  money  already  collected  for  costs,  debts,  or  expenses 

y^^^^^^     incurred  prior  to  the  making  of  the  rate ;  2.  Any  steps 

Attorney-         .  /^  ^  ^  j        r 

Oenkral      being  taken  to  enforce  payment  of  sums  not  yet  re- 
Thc         ceived  under  the  rate ;  and  3.  The  making  of  any  new  or 
Corporation  of  additional  rate,  for  the  purposes  of  paying  thereout  any 
^"="'"*''"-    expenses  incurred  prior  to  the  making  of  the  rate. 

It  has  been  held  in  several  cases,  that  the  borough 
fund  created  under  the  Municipal  Corporation  Act 
(5  &  6  mil.  4.  c.  76.)  is  a  trust  fund,  and  diat  this 
Court  has  authority  and  jurisdiction  to  compel  the 
parties  who  receive  and  apply  the  fund  to  account  for 
the  sums  they  receive,  and  the  application  of  them. 

In  this  information,  and  upon  this  motion^  it  is  con- 
tended, that  the  Court  has  jurisdiction,  not  only  over 
the  sums  received  and  the  application  of  them,  but 
also  over  the  means  by  which  the  fund  is  supplied,  the 
legal  sources  of  the  revenue  of  the  Corporation,  and 
the  legal  means  of  making  them  available.  For  this  no 
authority  has  been  cited.  It  is  admitted  to  be  a  case  of 
the  first  impression  ;  but  the  jurifidiction  is  said  to  follow, 
necessarily,  from  the  character  of  the  fund,  which  must 
pve  the  Court  (having  control  over  the  trust)  a  con- 
trol over  everything  which  affects  the  supply  of  the 
fund. 

The  circumstances  of  the  case,  so  far  as  it  appears 
to  me  necessary  to  state  them,  are,  that  at  the  muni- 
cipal election  which  took  place  in  November  1843,  a 
considerable  change  was  made  in  the  preponderance  of 
the  parties  existing  within  the  borough.  Soon  afteir- 
wards,  Mr.  Charles  Simpson,  who  had  long  been  town 
clerk,  was  'removed ;  he  claimed  compensation,  which 
was  refused.  He  obtained  a  mandamus  from  the  Court 
of  Queen's  Bench.     The  return  made  to  the  writ  was 

traversed 
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traversed  and  alleged  to  be  untrue.  On  trial,  a  verdict  1848. 
was  given  for  the  Crown,  and  in  1846,  the  Corporation  ^^^^^^^ 
was  commanded,  bjperemptory  mandamus,  to  assess  and  General 
award  compensation  to  Mr.  Simpson.  In  this  litigation,  r^^^ 
Mr.  Simpson  became  entitled  to  costs,  which,  in  December  Corporation  of 
1846>  were  taxed  at  467L ;  and  thereupon,  Mr.  Simpson 
threatened,  that  if  the  same  were  not  immediately  paid, 
he  would  cause  execution  to  be  issued  against  several 
individual  members  of  the  corporation  who  had  made 
the  return  to  the  mandamus,  which  he  calls  false.  Under 
circumstances,  as  to  which  the  statements  are  not  quite 
dear  or  consistent  with  one  another,  the  costs  were 
paid  to  Mr.  Simpson,  not  out  of  the  borough  fund,  but 
by  means  which  left  the  Corporation  indebted  for  the 
amount,  not  to  Mr.  Simpson,  but  to  the  person  or  per* 
sons  who  had  advanced  the  amount.  In  the  meantime, 
it  appeared  that  other  debts  were  due  from  the  Corpora- 
tion. There  was  a  debt  which  had  become  due  to 
Mr.  Eggington,  the  new  town  clerk,  for  costs  incurred 
in  the  litigation  with  Mr.  Simpson.  There  were  several 
sums  of  monej,  which,  at  the  time  when  the  Municipal 
Corporation  Act  came  into  operation,  were  due  to  cer- 
tain municipal  charities,  or  the  trustees  for  them.  None' 
of  such  debts  had  been  paid,  and  a  considerable  sum  of 
money  had  accrued  due  thereon  for  interest;  and, 
further,  the  corporation  was  indebted  in  a  considerable 
sum,  for  the  amount  of  the  arrears  which  had  accrued 
for  several  years,  of  an  annual  payment  of  40/.  due  to 
the  Commissioners  or  trustees  acting  under  a  street  act 

The  ^rst  borough  rate  was  m|kde  in  this  corporation 
on  the  31st  of  January  1846,  pending  the  litigation  with 
Mr.  Simpson ;  and  towards  the  end  of  that  year,  pro- 
ceedings were  taking  place  before  one  of  the  Masters  of 
this  Court,  respecting  the  money  due  to  the  charities. 
A  report  was  made  on  the  3rd  of  February  1847,  and 

orders 
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1848.       orders  respecting  the  payment  of  Interest  were  mode 
"^"^^""^"^     by  the  Corporation  on  the  8th  of  April  1847,  and  tlie 

Attornby-  ,        -  .  f        in, 

Ubnkral     *l*5th  ot  June  1847.     The  claims  made  upon  the  Cor- 
Xhc         poration  were,  in  the  circumstances  I  have  stated,  greater 
Corporutionof  than  the  funds  immediately  avaikble  for  their  payment 
'    The  Corporation  was  therefore  embarrassed,  and,  with 
the  view,  as  it  is  said  in  the  information,  to  extricate 
themselyes  from  their  difficulties,   called  and  held  a 
meeting  of  the  council  on  the  19th  oi  July  1847,  and 
there  made  an  order  to  this  effect :  —  '*  Thb  meeting, 
having  been  convened  for  the  purpose  of  making  a 
borough  rate  for  the  current  year,  the  council  first  as- 
certained that  the  borough  fund  would  not  be  sufficient 
for  the  purpose  required  by  the  act  (viz.  the  Municipal 
Corporation  Act  5  &  6  fT.  4.  c.  76.),  proceeded  to  esti- 
mate what  amount,  in  addition  to  such  fund,  would  be 
sufficient  for  the  payment  of  such  expense  to  be  in- 
curred in  carrying  into  effect  the  provisions  of  the  said 
act;  and,  it  appearing  that  it  would  be  necessary  to 
nuse  the  sum  of  2121/.  17«.  3^cf.,  at  the  least,  for  the 
purposes  before  mentioned,  and  in  order  to  raise  that 
amount,  the  council,  in  pursuance  and  by  the  authority 
of  the  said  act,  and  also  so  much  of  another  act  (55  G.  3. 
c.  51.)  as  is  by  law  applicable  to  the  former  act,  doth 
hereby  fix  and  publicly  rate,  tax,  and  assess,  the  several 
parishes  and  places  therein  mentioned  towards  the  said 
rates,  the  several  sums  therein  mentioned,  and  there- 
upon gave  the  necessary  directions  for  that  purpose." 

This  is  the  rate  complained  of.  It  has  been,  in  part, 
but  not  wholly,  levied.  That  which  has  been  levied 
has  been  carried  to  the  borough  fund,  without  being 
distinguished  from  the  other  parts  of  it,  and  out  of  the 
borough  fund,  constituted  in  part  of  the  money  re- 
ceived from  the  rates,  sums  have  been  paid  in  sati^ 
faction  of  what  was  due  to  Eggington  for  costs,  to  the 

commissioners 
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commissioners  or  trustees  of  the  Street  act  in  satisfao-        1848. 

tion  of  the  arrears  accrued  due  on  the  annual  payments,      -^y^^^ 

.  Attorxey- 

which  ought  to  have  been  annually  paid  to  them;  and  Gknkral 
also  in  satisfaction  of  interest  accrued  due  on  the  charity  ,^^ 
money,  and  perhaps  other  debts  and  expenses  which  Corporation  of 
were  due  prior  to  the  time  when  the  rate  was  made. 
And  the  rate  having,  as  it  is  said,  been  made  for  the 
purpose  of  making  payments  for  arrears  and  sums  of 
money  due  or  alleged  to  be  due  for  past  expenses  and 
old  debts,  it  is  stated  in  the  information  and  in  the 
affidavit  filed  in  support  of  it,  that  the  rate  was  made 
under  the  pretence  and  false  suggestion  that  the  council 
had  ascertained  that  the  borough  fund  would  not  be 
sufficient  for  the  expenses  thereafter  to  be  incurred  for 
the  purposes  of  the  Municipal  Corporation  Act,  and 
that  they  had  estimated,  that  in  addition  to  the  fund,  it 
would  be  necessary  to  raise  the  sum  of  21212^  17«.  3^., 
to  meet  the  expenses  to  be  incurred  in  the  then  current 
year ;  and,  for  this  and  the  other  reasons  stated,  it  is 
alleged,  that  the  borough  rate,  professed  to  be  made  by 
the  order  of  the  19th  of  Juli/  1847,  was  and  is  in- 
valid and  illegal,  and  that  the  order  would  not  be  held 
binding  or  effectual  at  law,  if  the  rate-payers  had  any 
means  to  try  the  question ;  and  it  is  alleged,  that  the 
law  relating  to  Municipal  Corporations  is  such,  that 
there  are  no  means  of  trying  the  question  at  lawi  and 
thence,  it  is  aigued,  that  such  questions  ought  to  be 
tried  here. 

Without  venturing  to  give  any  opinion  upon  the 
question,  whether  the  Courts  of  law  have  or  have  not 
jurisdiction  and  means  of  determining  such  questions 
as  are  here  raised,  respecting  the  legality  of  the  rate, 
I  will,  for  the  purpose  of  this  motion,  assume  that  they 
have  not,  and  then  comes  the  question,  whether,  in  a 
matter  which  in  its  own  nature  is  exclusively  subject 

Vol.  XL  K  to 
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1848.       to  legal  jurisdiction,  the  Court  ought  to  assume  juris- 

T^"*""^^^    diction  merely  because  the  acts  which  are  impeached 
Attorney-  ^  ^  ^  '^      ^ 

General     may,  in  their  results,  affect  the  borough  fund,  which, 
f^^         when  constituted,  is  or  may  in  its  application  be  sub- 
Corporation  of  ject  to  the  jurisdiction  of  this  Court  as  a  trust  fund. 
Lichfield. 

I  think,  that,  upon  a  true  construction  of  the  Muni- 
cipal Corporation  Act,  it  is  the  duty  of  Corporations  to 
provide,  as  far  as  they  can  within  the  year,  for  the  ex- 
penses of  the  year,  by  securing,  by  means  of  a  rate,  if 
other  lawful  means  are  insufficient,  such  an  income,  as, 
upon  a  proper  estimate,  may  be  found  neceeaary,  and 
that  they  ought  not  to  contract  debts  to  be  paid  in 
future  years,  for  the  purpose  of  avoiding,  in  the  current 
year,  to  provide  for  the  expenses  then  incurred.  I 
conceive  that  the  rule  is  very  important  to  be  observed, 
and  that  to  depart  from  it,  habitually  or  frequently, 
would  be  very  inconvenient,  and  would  probably  lead 
to  future  burdens  of  indefinite  amount  and  of  great 
prejudice  to  the  Corporation. 

But,  on  the  other  hand,  I  do  not  think  it  clear,  that 
the  act  ought  to  be  so  strictly  construed,  as  to  lead  to 
the  conclusion,  that  an  expense  not  included  in  a  prior 
Estimate,  and  so  incurred  as  to  constitute  what  may  be 
justly  called  a  debt,  before  a  subsequent  estimate  or 
rate  is  made,  can  in  no  case  whatever  be  lawfully  pro- 
vided for  by  such  subsequent  estimate  or  rate.  I  think 
that  such  a  construction  as  this  might  also  lead  to  great 
inconvenience.  Cases  may  perhaps  occur,  in  which, 
without  any  want  of  ordinary  foresight  or  consideration, 
debts  may  have  been  incurred,  and  being  not  yet  paid 
or  even  due  at  a  time  when  a  rate  is  made,  their  pay- 
ment may  be  considered  as  expenses  to  be  incurred  in 
the  year,  during  which,  without  any  improper  delay 
having  taken  place,  they  are  ordered  to  be  piud.    The 

question 
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qaestion  at  least  in  eome  <^  its  bearings  may  have  to  be        1848. 
coDfiidered  on  the  hearing  of  this  cause.  ^■*'^/^^/ 

°  Attorney- 

General 

Moreover,  the  Court,  having  jurisdiction  over  the  ap-         ^^- 
pfication  of  the  borough  fund,  may  probably  have  juris-  Corporation  of 
diction  to  consider,  upon  an  account  stated  and  under    ^^^^^^^^^' 
circumstances  justifying  interference,  whether  it  is  ne- 
cessary or  proper  to  add  to  the  borough  fund,  by  makmg 
rates  for  purposes  spedaUy  stated.    It  appears  to  me, 
that  in  a  case  requiring  its  exercise,  the  Court  may 
have  jurisdiction  to  restrain  the  Corporation  from  making  ^ 
any  new  or  additional  borough  rate,  for  the  purpose  of 
paying  thereout  any  expenses  incurred  previously  to 
making  the  same.     This  is  the  order  which  is  asked 
for  by  the  third  or  last  part  of  the  present  motion.     I 
further  think,  that  the  Court  has  jurisdiction*  if  it  were 
expedient  and  the  case  required  it,  to  make  the  order 
which  is  asked  for  in  the  first  part  of  the  motion.    But 
in  the  present  case,  it  does  not  appear  to  me  to  be 
neoessary  or  expedient  to  grant  either  of  these  parts  of 
themotioiL 

With  r^ard  to  so  much  of  the  rate  as  has  been  al- 
ready received,  if  it  should  ultimately  appear,  that  the 
proceeds  of  the  rate,  when  distinguished  from  the  rest 
of  the  borough  fund,  have  been  misapplied,  the  parties 
who  have  committed  a  breach  of  trust,  in  this  respect, 
will  be  compelled  to  account  and  to  make  restitution ; 
restitution,  however,  in  such  manner  as  would  be 
just  in  the  case  of  trustees,  who  have  applied  trust 
money  for  the  purposes  of  their  cestuis  que  trusty  though 
not  in  the  manner  pointed  out  by  the  authority  imder 
vhidi  they  act  It  is  not  suggested,  that  the  persons 
sought  to  be  charged  are  not  competent  to  pay,  what, 
if  any  thing,  may  be  found  due  from  them,  and,  on 
the  whole,  it  does  not  appear  to  me  to  be  proper  to 

K  2  grant 
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1848.        grant  that  part  of  the  motion.     And  as  to  future  rates^ 
'^^'^^"^     it  does  not  appear  to  me  that  the  facts  now  before  me 

Attorn BY" 
Gbngral      make  it  proper  to  interfere,  although  I  think  that  the 

,j!^*g  Court  may  have  jurisdiction  to  do  so,  in  a  case  reqmr- 

Coq>orationof  ing  and  authorizing  its  interposition,  and  on  an  applica- 

tion  made  m  proper  tmie. 

The  only  remaining  part  of  the  motion  is,  that  which 
is  asked  for  in  the  second  part  of  the  notice,  and  wluch 
relates  to  the  enforcement  of  payment  of  so  much  of  the 
rate  as  has  not  yet  been  receivedi  And,  as  to  that,  I 
cannot  satisfy  myself  that  the  Court  has  any  jurisdiction 
to  interfere.  The  information  does  not  seek  to  adjust 
the  questions  which  may  arise  between  the  rate-payers 
wlio  have  paid  the  rate,  and  the  rate-payers,  whom  it  is 
proposed  to  protect  against  payment,  or  to  restore  to 
those  who  have  paid,  the  sums  which  are  alleged  to  have 
been  illegally  taken  from  them.  There  being  no  au- 
thority for  the  jurisdiction  which  is  alleged,  the  ar- 
gument for  it  is,  that  the  Court,  having  control  over 
the  borough  fund  when  constituted,  has  control  over 
the  rate  as  a  means  by  which  the  fund  is  supplied,  and 
may  not  only  determine  whether  a  rate  ought  to  be 
made,  but  when  made,  has  authority  to  interfere,  if  any 
thing  objectionable  appears  in  the  process  of  levying  the 
rate,  if  not  in  all  cases,  at  least  in  cases  as  to  which 
there  is  no  remedy  or  no  sufficient  remedy  at  law. 

As  I  have  already  intimated,  it  appears  to  me  pro- 
bable, that  in  a  proper  case,  upon  proper  evidence  as  to 
the  state  of  the  accounts,  and  having  regard  to  the  pur- 
pose for  which  it  was  proposed  to  make  a  rate,  this 
Court,  being  applied  to  in  proper  time,  may  have  au- 
thority to  determine,  whether,  under  the  circumstanoes, 
a  rate  ought  to  be  made  or  not 


But 
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But  this  point  has  been  argued^  in  this  caee,  upon        1848. 

principles,  which,  if  established,  would  authorize  this     7^^^^ 
\        ^  ,  .  Attorney- 

Court  to  interfere,  upon  an  information  filed  six  or      Gbnbkal 
eight  months  after  the  making  of  the  rate,  after  the         j^^ 
rate  has  been  in  part  levied,  and  not  merely  for  securing  Corporation  of 
the  due  application  of  the  money  received  to  the  pur- 
poses authorized  by  the  act,  but  for  the  purpose,  first, 
of  declaring  that  no  part  of  the  money  ought  to  have 
been  received ;  second,  of  securing  the  application  of  so 
much  of  the  money  as  has  been,  though  it  ought  not 
to  have  been,  received ;  and  third,  of  preventing  pay- 
ment being  enforced  against  those,  who  have  refused  or 
n^lected  to  pay,  whilst  the  money  received  from  those 
who  have  submitted,  or  have  been  already  compelled  to 
pay,  is  desired  to  be  applied  for  some  purposes  of  the 
corporation  not  stated. 

The  case  has  also  been  argued  upon  principles,  which, 
if  established,  would  give  to  this  Court  jurisdiction  and 
control  over  all  fines  and  forfeiture,  and  other  payments 
which  are  properly  to  be  paid  into  the  borough  fund, 
and  which  are  peculiarly  matters  of  legal  jurisdiction, 
and  such  as,  I  think,  ought  not  to  be  considered  as  subject 
to  the  jurisdiction  of  this  Court,  without  a  positive  direc- 
tion of  the  legislatmre,  or  such  a  necessary  implication, 
as  would  make  it  imperative  upon  the  Court  to  act. 

So  far  as  the  information  seeks  relief  against  enforce- 
ment of  the  rate,  it  is  founded  on  the  allegations,  1st, 
That  the  order  by  which  the  rate  was  made  is  invalid 
and  illegal ;  and,  2nd,  That  the  courts  of  law  are  un- 
able, for  want  of  authority  provided  by  the  statute,  to 
declare  the  illegality  or  determine  the  questions  by 
mrhich  the  legality  is  to  be  tried,  or  to  interfere  in  any 
way  in  its  execution.  Now  if  this  be  so,  and  for  the 
purpose  of  this  motion  I  assume  the  want  of  authority 

JSTS  in 
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1848.       in  the  courts  of  common  law^  I  think,  that  in  this  case, 
^^^-m^     ^  j^  others  which  have  occurred,  an  alteration  of  the 

Attorney-  ^  ' 

General      law  to  supply  this  alleged  defect  ought  to  be  submitted 

jl^g         to  the  consideiation  of  the  legiaUture^  and  that  this 
Corporation  of  Court  ought  not  to  strain  its  just  and  necessary  juris- 

diction,  by  interfering,  in  effect  legislatively,  to  supply 
a  defect  of  the  law  in  matters  exdusively  legal,  because 
it  is  established,  that  when  the  fund  is  constituted,  the 
Court  has  power  to  compel  an  account  and  due  appli- 
cation of  it. 

• 

For  these  reasons,  I  decUne  to  make  any  order  upon 
this  motion^  save  that  the  costs  of  it  be  costs  in  the 
cause. 


NoTB.  —  Affirmed  by  Lord  CoUenham,  7th  August,  1846. 


March  8. 


BLENKINSOPP  v.  BLENKINSOPP. 


Two  Defend-  fTlHIS  was  a  motion  for  the  production  of  documents. 
Siranswered  One  answer  had  been  put  in  by  the  Defendant 

separately.  A.  Blenhzfisapp,  and  a  separate  answer  by  the  Defendants 

admitted  the       ^  j   x^        .  , 

possession  of    Trotter  and  Fenmek. 

certain  docu- 
ments, but 
alleging  that 
he  had  acted 
as  solicitor 
of  i?.,  in- 
sisted they 
were  privi- 
leged from 
production. 

B.^  by  a  separate  answer,  denied  that  he  had  employed  A.  as  his  solicitor.  On  a 
motion  to  produce,  notice  of  which  was  given  to  both  Defendants,  Held  thiit  the 
answer  of  B.  could  not  be  read  in  aid  of  the  motion  against  the  answer  of  A>  ^ 


Trotter  and  Fenwich,  by  their  answer  and  a  supple- 
mental affidavit,  insLsted^  that  some  of  the  documents 
admitted  by  their  answer  to  be  in  their  possession  were 
privileged  from  production,  on  the  ground  that  Fenmek 

acted 
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acted  as  the  solicitor  of  the  Defendant  Bknkinsopp.        1848. 
Blenkinsoppf  on  the  other  hand,  by  his  answer,  denied    ^^^^^^^^^^ 
that  Fenwick  had  acted  as  his  solicitor  in  this  particular  v, 

matter.  Blbnkinsopp. 

Upon  a  former  motion  for  the  same  purpose,  directed 
against  Trotter  and  Fenwick  alone,  the  Plaintiff  had 
tried,  in  the  absence  of  Blenkinsapp,  to  use  his  answer 
in  aid  of  his  motion  against  the  other  Defendants^  and 
had  afterwards  attempted  to  use  an  affidavit  of  the  con- 
tents of  Blenkinsopp^B  answer ;  but  the  Court  held  tiiat 
this  course  of  proceeding  was  inadmissible  (a),  and  the 
privilege  was  allowed,  (i) 

The  Plaintiff  amended  his  bill,  and  charged  that  Fen- 
wick  and  Trotter  had  in  their  possession  documents, 
&c  which  they  objected  to  produce,  on  the  ground  that 
they  held  the  same  as  solicitors  for  Blerikinsoppf  but  that 
Blenkinsopp  had  denied  that  allegation,  and  repudiated 
the  privilege. 

'  Fenwick  and  Trotter  put  in  a  further  answer  on  the 
28th  of  April  1847,  again  insisting  that  the  documents 
were  confidential  and  privileged  communications.  They 
said,  that  they  did  not  know  whether  Blenkinsopp  had 
denied  that  they  the  Defendants  had  hi  their  possession 
any  documents  as  his  solicitor ;  but  they  believed  that 
Blenkinsopp  had  not  repudiated  any  privilege  which  they, 
the  Defendants,  claimed,  to  protect  such  documents  on 
the  ground  of  professional  confidence. 

•        •        • 

No  further  answer  had  been  required  from  Blenkin" 

sopp.    The  Plaintiff  renewed  his  motion  for  production 

gainst    Trotter  and  Fenwick,  and  gave  notice  of  the 

moiioii  to  Blenkinsopp, 

Mr. 

V     (a)  10  Beav.  143.  /    (b)  Ibid.  877. 

K4: 
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BLK^Kl^sopp 

V, 

Blenkinsopp 
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Mr.  Turner  and  Mr.  Glasse  in  support  of  the  mo- 
tion.  The  protection  against  production  on  the  ground 
of  profcBsional  confidence,  is  the  privilege  of  tlie  client 
and  not  of  the  solicitor.  Here  the  client  disclaims  the 
protection,  and  disavows  the  relation  in  the  presence  of 
the  solicitor,  who  cannot  insist  on  any  protection  of 
his  own.  The  case  is  like  that  of  an  ordinary  discliumcr, 
which,  though  it  can  not  be  used  in  evidence  against  a 
co-Defendant,  may  still  entitle  the  Plsuntiff  to  a  decree; 
Green  v.  Pledger,  (a) 


Taylor  y.  Wyld  (b)  was  also  adverted  to. 

Mr.  BoupeUf  for  Blenkinsapp* 

Mr.  Kindersley,  The  Flwitiff  moves  upon  the  ad- 
missions contained  in  the  Defendant's  answer.  He  can- 
not, under  any  circumstances,  go  out  of  it,  or  read  the 
answer  of  one  Defendant  either  in  aid  of  or  in  contra- 
diction  of  the  other. 

7%e  Master  of  the  Bolls  (stopping  the  argument). 
It  has  been  held,  that  the  interests  of  the  public  at 
large  require  that,  in  certain  cases,  parties  should  be 
protected  from  discovery ;  but  I  could  never  satisfy 
myself  how  justice  could  require  that  any  discovery 
should  be  prevented.  I  should  be  glad  if  the  Lord 
Chancellor  should  be  able  to  find  some  means  of 
getting  over  the  difficulty  which  presses  on  my  mind. 
I  confess,  I  cannot  see  my  way  to  bring  thb  case 
within  any  of  the  established  rules. 


This  suit  was  instituted  for  the  purpose  of  prevent- 
ing a  great  wrong.     The  Defendants  are  Blenkinsopp, 

who 

(a)  3  Hare,  165.  (b)  8  Beav.  159. 
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wlio  18   the    person  alleged  to  bare  committed  that        1848. 
wrong,  and  two  persons  who  allege  they  were  his  soli-  J"^^^*"!^^ 

,  JjLRNKINSOPP 

citora.  V. 

Blckkinsopp. 

The  solicitors,  by  their  answer,  state  facts,  wbich 
appear  to  entitle  them  to  the  protection  which  the  Court 
gives  in  cases  of  confidential  communications,  and  in 
consequence,  the  former  motion  made  for  them  to  pro- 
duce the  papers  was  refused.  But,  by  an  extraordinary 
state  of  things,  Blenhinsopp^  the  person  for  whom  they 
allege  they  acted  as  solicitors,  has,  by  his  answer,  denied 
two  things.  1st,  that  he  had  any  papers  in  his  possession, 
and,  secondly,  that  these  persons  (who  have,  by  their 
answer,  represented  themselves  to  be  his  solicitors,  and 
in  that  character  entitled  to  protection)  are  his  soli- 
citors. How  that  happens  one  cannot  well  conceive ; 
but  it  makes  one  wish,  that  the  solicitors  should  not 
be  able  to  withhold  these  papers.  They  have  sworn 
in  9uch  a  way  as  to  entitle  them  to  protection  for 
another  person,  and  that  other  person  denies  the  cir- 
Gomstances  which  form  the  grounds  of  the  protection. 

I  have  asked,  if  these  circumstances  have  been  pre- 
sented to  the  attention  of  Bknhinsopp,  and  if  he  has 
answered  them.  The  reply  was  this :  that  the  Plaintiff, 
though  she  stated  them,  called  for  no  answer  from 
Blenkinsopp  to  the  amended  bill ;  and  not  having  called 
for  an  answer  from  him,  there  was  no  way  of  compelling 
him  to  answer.  In  the  present  state  of  things,  not 
having  the  admission  from  him  which  we  ought  to  have, 
seeing  that  he  has  not  been  called  on  to  answer  these 
extraordinary  circumstances,  I  may  suppose  that  he  may 
have  put  in  his  answer  under  a  mistake,  and  %e  ought 
to  have  the  means  afforded  him  of  giving  some  ex- 
planation, and  of  shewing,  if  he  has  it^  some  title  to  pro- 
tection. 
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1848.  tectloiL     Under  this  state  of  circumBtanoes  I  cannot 

J^^^^"^"^^^  grant  the  order.     I  must  refuse  the  motion.     Fenwick 

Bl  ENKINSOPP  .  .111.  -r      • 

V,  18  entitled  to  his  costs.     I  give  no  costs  to  BknUmopp. 
Blenkixsopp. 


v/ 


KoTB. — Upon  this  motion  being  renewed  before  the  Lord  Chan- 
cellor by  tray  of  appeal,  it  was  ordered  to  stand  over  to  get  in  the 
answer  of  Bienkintopp  to  the  amended  bill,  and,  upon  the  admissions 
therein  contained,  an  order  for  production  was  made  on  the  25th  of 
March  1848.     8ee  2  PhUl.  607. 


May  1. 
JuTie  16. 


WENHAM  V.  BOWMAN, 


TN  December  1847,  the  Pl^ntiff  Wenham  was  in 
"^  custody  under  four  several  attachments  issuing  out 
of  this  Court,  for  non-payment  of  costs  awarded  to  the 
Defendant.  The  amounts  of  the  costs  were  respectively 
less  than  20/.  each. 

On  the  27th  December  1847,  the  Defendant,  under 


A  party  in 
custody  upon 
attachment 
for  contempt 
of  this  Court 
was  errone- 
ously dis- 
charged by 
the  Court  of 
Exchequer. 

discharge  was   ^^  provisions  of  the  1  &  2  VicL  c.  1 10.  *.  36.,  obtained 
afterwards  re-  a  vesting  order  against  the  Plaintiff;  but  the  Plaintiff 

refused  to  file  his  schedule,  and  no  final  order  could  be 


obtained. 

In  January  1848,  the  Plaintiff  applied  to  one  of  the 
Barons  of  the  Exchequer  under  the  7  &  8  VicL  c.  96. 
s.  57.,  and,  upon  the  supposition  that  he  was  detained 


that  Court 
held,  that  it 
had  no  juris- 
diction to  re- 
commit. 
This  Court 
directed  new 
attachments 
to  issue.  «,,  1  ,1  •■•«  11  i». 

The  Plain-    for  debts  under  202.,  he  was  disohargea ;    but  after^ 
tiff  was  taken    ^^^   ^^  ^^  28th  of  June,  upon  an  application  of  the 

under  an  at-  '  »     r  rr 

tachment  for     Defendant  to  the  Court  of  Exchequer,  the  order  of 

costs  under  /lMi»l» 

20/.    The  aiscnai^ 

party  to  whom  the  costs  were  payable  obtained  a  vestinff  order  ;  but  the  Plainttif 
refused  to  file  his  schedule.  Held,  that  he  was  not  entitled  to  be  discharged  froni 
the  attachment. 


V 


Wbnham 
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discharge  was  rescinded.     An  application  being  then        1848, 
made  to  the  Court  of  Exchequer  to  re-commit   the 
Plaintiff^  the  Court  thought,  that  they  had  no  authority         "v. 
to  interfere  in  that  respect,  inasmuch  as'  the  original      ^wman. 
committal  was  by  order  of  the  Court  of  Chancery« 

Mr.  Bihan  now  moved,  either  that  the  Plaintiff  might      May  1 . 
be  recommitted  under  the  old  attachment,  or  that  four    • 
new  writs  of  attachment  might  be  issued. 

The  Plaintiffs  in  person,  contrd. 

The  Master  of  the  Rolls  ordered  that  four  new 
writs  of  attachment  should  issue  to  compel  payment  of 
the  costs. 


The  attachments  accordingly  issued,  and,  the  Plaintiff  June  16. 
being  detained  in  prison  under  them, 

Mr.  fFenhamy  in  person,  now  moved  for  his  discharge. 
He  aigued  as  follows :  —  By  the  law  of  England  a 
creditor  is  not  entitled  to  detain  both  the  persons  and 
property  of  his  debtor  at  the  same  time,  for  the  satis- 
faction of  the  same  debt.  Here  the  Defendant,  in  the 
first  instance,  thought  fit  to  detun  my  person,  but  he 
afterwards  changed  his  remedy  and  proceeded  against 
my  property.  By  the  vesting  order,  he  has  taken  all 
my  property  from  me,  and  has  thereby  deprived  me  of 
the  means  of  satisfying  the  debt.  He  has  elected  the 
second  remedy  and  waived  the  first,  and  I  am,  therefore, 
entitled  to  my  discharge. 

Mr.  Turner  and  Mr.  BUton  for  the  Defendant  The 
Plaintiff  is  altogether  wrong  in  treating  an  attachment 
issued  out  of  this  Court  as  a  mere  debt.  It  is  a  con- 
tempt, which  would  tiot  be  dischaiged  even  by  payment, 

without 
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1848.        without  a  subsequent  order.     Under  a  contempt,  a 
-y  ^^^"^     party  may  resort  both  to  the  person  and  property  for 
r.  satisfaction.     Here  there  is  no  execution  against  the 

BowuAK.  property :  the  Pkintiff,  by  refusing  to  file  his  schedule^ 
prevents  the  Defendant  from  obtiuning  satisfaction  there- 
out, and  there  are  no  means  of  compelling  the  Plaintiff 
to  file  such  schedule,  though  it  is  considered  to  be  an 
indictable  matter  to  refuse. 

The  Plaintiff  in  reply. 

The  Masteb  of  the  BOLLS. 

This  is  an  application  to  discharge  four  writs  of  at- 
tachment under  which  the  Plaintiff  is  detained  in  cus* 
tody. 

The  case  is  this :  —  He  was  ordered  to  pay  certiun 
costs,  and,  in  consequence  of  the  non-payment,  he  be- 
came, what  is  called,  in  contempt  of  this  Court  Under 
this  contempt,  four  writs  of  attachment  were  issued 
against  him  in  the  month  of  November  1847,  and  after 
the  Plaintiff  had  been  in  prison  twenty-one  days,  the 
party  entitled  for  the  costs  took  the  necessary  proceed- 
ings in  the  Insolvent  Debtors'  Court  for  distributing 
the  property  of  the  Plaintiff  amongst  his  creditors.  A 
vesting  order  was  accordingly  obtained  in  December  1847, 
the  effect  of  which  was,  to  vest  the  Plaintiff's  real  and 
personal  estate  in  the  provisional  assignee  of  the  Court; 
but  the  Plaintiff  has  never  filed  his  schedule. 

After  that  time,  and  in  January  1848,  the  Phdntiff 
applied  to  one  of  the  Barons  of  the  Exchequer  to  be 
discharged  from  custody  in  respect  of  these  costs,  and 
an  order  for  his  release  was  made.  That  order  was 
afterwards  discharged  by  the  Court  of  Exchequer,  and 
properly  so,  for  a  Judge  of  another  court  could  not 

discharge 


Bowman. 
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discharge  a  party  from  a  contempt  of  this  Court.     He        1848. 

had  no  jurisdiction.     It  has  several  times  been  stated,     "^^^^"^ 

that  the  discharge  was  very  improperly  and  fraudu*      _    «. 

lently  obtuned;  but,  though  I  am  of  opinion  he  was 

improperly  discharged,  I  have  no  reason  to  think  that 

it  was  by  any  fraud  of  his  own.    He  remained  at  large, 

though  his  contempt  of  this  Court  had  never  been  purged 

by  non-payment  of  these  costs.     An  application  was 

made  to  me  to  recommit  him  or  issue  new  attachments ; 

and  I  considered  then,  as  I  do  now,  that  it  was  my 

duty  to  place  the  Defendant  in  the  same  situation  as 

he  would  have  been,  if  there  had  been  no  improper 

discharge.     I  therefore  gave  the  Defendant  leave  to  sue 

out  new  attachments.     The  Plaintiff  has  a  clear  right 

to  attempt  to  get  rid  of  them ;  but,  having  agun  given 

to  the  subject  my  consideration,  I  am  of  opinion  that 

the  former  order  was  perfectly  correct. 

I  agree  that  the  new  attachments  are  mere  renewals 
of  the  former  processes,  and  are  to  be  considered  in  the 
same  light  as  the  former  ones ;  and  the  question  comes 
to  this,  whether,  if  the  first  attachments  had  been  in 
force,  Wenham  would  have  been  entitled  to  be  dis-> 
charged  from  those  attachments. 

What  does  the  Insolvent  Act  most  mercifully  do  ? 
It  gives  a  person  the  means  of  being  released  from 
custody  on  distributing  his  property  amongst  his  cre- 
ditors. The  first  proceeding  is,  to  obtain  a  vesting 
order,  to  prevent  the  waste  of  the  property  in  the  mean- 
time ;  a  schedule  is  to  be  filed  by  the  prisoner,  stating 
his  debts  and  property,  and  the  Insolvent  Court  then 
judges  of  the  schedule  and  items,  and  determines 
whether  the  debtor  is  entitled  to  the  benefit  of  the  act 
or  not.    If  it  adjudicates  that  he  is  so  entitled,  he  is 

to 
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1848.       to  be  dischaiged  from  the  demands  and  debts  in  bis 
Wknham      s<^Gd^€»  so  fSEur  as  bis  person  is  concerned. 

BoiTMAN.  ifgg  guy  tiling  of  the  sort  been  done  here  ?  fFenlutm 
declines  to  file  a  schedule,  and  therefore  wilfully  de-- 
prives  himself  <^  the  benefit  of  the  act  There  can 
be  no  adjudication,  because  no  schedule  has  been  filed, 
and  80  far  fFenham  may  never  be  declared  entitled  to 
the  benefit  of  the  act.  This  motion  cannot  therefore  be 
supported,  oa  the  ground  that  the  Plaintiff  is  entitled  to 
the  benefit  of  the  act 

'  He  next  argues  thus:  admitting  that  fact,  two 
sorts  of  proceecKngs  are  going  on  agwist  me  at  the 
same  time.  I  am  not  to  be  twice  vexed.  The  answer 
is,  true  the  debt  constituted  by  the  order  of  this 
Court,  is  made  the  foundation  of  the  application  to 
the  Insolvent  Debtors  Court,  and  that  that  Court  has 
made  a  vesting  order ;  but  that  is  not  a  satisfiu^tion  of 
the  debt,  for,  as  yet,  there  is  no  authority  to  apply 
any  part  of  the  assets  towards  payment  of  debts ;  the 
debt,  therefore,  remiuns  in  statu  quo,  and  cannot  be 
affected  until  the  adjudication. 

There  being  no  adjudication,  I  am  of  opinion  that 
the  process  of  this  Court  must  remain  in  force.  The 
Pluntiff  has  the  means,  by  putting  in  a  schedule,  of 
obtaining  the  benefit  of  the  act,  and  a  release  from 
the  debt  and  contempt,  but  until  the  adjudication,  he 
is  not  entitled  to  either.  The  party  detaining  him  in 
prison  for  nonpayment  of  costs  adopts  a  process  to  get 
his  release,  and  JFenham^s  obstinacy  alone  prevents  it 
being  made  effectual. 


vr 


I  must  refuse  the  motion,  with  costs. 

IfoTB.— Affirmed  by  the  Lord  Chancellor  l%th  Jufy  18i8.    See 
Harct  380.  (note  h.) 
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184h. 


GREGORY  V.  SPENCER  junc  ic. 


^I^HIS  was  a  suit  instituted  by  the  vendor  for  spe-  a  reference 
■*•    dfic  performance,    and  the  purchaser  being   in  *®  ^  *^*J® , 

*  ,  1     /.  ^^^  made  be- 

possession,  a  motion  was  made,  on  the  23rd  of  February y  fore  hearing, 

to  pay  584i,  the  purchase  money,  into   Court.     On  ^g"?  g  fo/** 

that  occasion  it  was  agreed,  that  400/1  should  be  paid  want  ofpro- 

into   Court,  and  that  the  usual  reference  should  be  ^n^i/ngthe 

made  to  the  Master  as  to  the  title.  reference  was 

refused. 

On  the  2l8t  of  March,  the  Defendant  filed  his 
answer,  and  on  the  12th  of  Mayy  an  order  was  made 
for  the  delivery  of  the  abstract.  On  the  12  th  of 
Jvney  the  abstract  was  delivered,  and  on  the  same  day, 
the  Defendant  gave  notice  of  motion  to  dismiss  the 
bill  for  want  of  prosecution. 

Mr.  Gbuse,  for  the  motion. 

Mr.  7\imer  and  Mr.  Smythe,  contriu 

The  Master  of  the  Rolls.    I  can  make  no  order. 


It  was  arranged  that  the  costs  should  be  costs  in  the 
cause. 


144  CASES  IN  CHANCERY. 

1848. 


June  16.  YEARSLEY  V.  BUDGETT. 


To  take  a  bill  A  N  uttacliment  had  issued  against  the  Defendant^ 
uidert^77th  which  it  was  said  could  not  be  executed. 

Order  of  Matf 

be  8hew™by  ^'^^'  Spurrier  moved,  under  the  77th  and  78th  Orders 
the  evidence  of  May  1845  {a\  to  take  the  bill  pro  confesso.  There 
that  he  has  '  was  no  affidavit  of  the  Officer,  that  he  liad  been  un- 
used due  dill-  abiQ  ^itij  juQ  diligence,  to  execute  the  attachment 

gence  to  o         ' 

execute  the 

Sp?  '^"'         '^'^  Master  of  the  Rolls. 

I  cannot  make  the  order  without  the  evidence  of 
the  sheriff's  officer.  The  suing  out  of  a  writ  of 
attachment  is  nothing  of  itself;  it  is  necessary  to 
shew,  that  the  officer  charged  with  the  execution  of 
the  writ  has  used  due  diligence^  and  has  been  unable 
to  execute  it 


(a)  Ord.  Can.  319. 
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NEWTON  V.  ASKEW.  junes,^. 

TN  1828,  the  Defendant,  Augustus  Neu^tanf  married  In  1832, 

Ltetitia,  a  daughter  of  Sir  Robert  Ricketts  ;  but  no  transferred 
settlement  was  made  on  their  marriage.  2197/.  stock 

*^  into  the  names 

of  trustees, 

On  the  15th  oiJune  1832,  Sir  Robert  Ricketts  being  ^^^f^^^^^^^^^ 

minded   to    make    some   provision   for   his   daughter  deed  declaring 

Mrs.  Newton  and  her  children,  transferred  a  sum  of  !"®  ^o?his 

2197/1 16«.  Od,y  in  the  3^  per  cent  reduced  annuities,  into  daughter  and 

the  joint  names  of  the  Defendants,  Askew  and  Straford.  i^^^  ^he' 

executed  a 

An  indenture,  dated  the  30th  of  June  1832,  was  which,Fithout 

afterwards  made  between  Sir  Robert  Ricketts  of  the  noticing  the 

first  deed,  re- 
one  part,  and  Askew  and  Straford  of  the  other  part,  cited  that  he 

It  recited  the  investment  of  the  sum  of  20007.  ster-  !?^^^™*'_ 

terrea  a  sura 

ling,  in  the  purchase  of  2197/.  I6s.  Od.  in  the  3^  per  cent,  of  2197/.  stock 
reduced  annuities,  in  the  names  of  Askew  and  Strafordy  '"f  these  "r^-^ 
with  their  privity  and  approbation,  and  that  Sir  Robert  tees,  and  pro- 

ceeded  to  de- 
Ricketts  was  desirous  of  having  the  trusts  of  the  said  stock  ^lare  trusts 

duly   declared.     It  was  witnessed,  that,  in  pursuance  somewhat  dif- 

^         -  .         .  .       ferent,  and 

01   such  desire,   it  wais  agreed  between    the   parties  gave  a  life  in- 

thereto,   and    especially  by  the    trustees,    that  they  '^5®®'*^**" 

should  stand  possessed  of  the  funds  in  trust  for  Sir  first,  that  the 

Robert  Ricketts  for  life ;  with  remainder  to  Mrs.  Newton  ^^^  '^f^^f 

for  life,  for  her  separate  use,  without  power  of  antici-  by  the  two 

deeds  was  the 

pation ;  with  remainder  on  certain  trusts  for  the  children  game  ;  se- 
of  the  marriage,  and  in   default  of  children  for  her,  condly,  that 

1         .        .  -  .  the  trusts  of 

her  appomtees,  or  next  of  kin,  as  the  case  might  be.  the  first  deed 
The  deed  contained  the  usual  clauses  as  to  maintenance,  ^^^erejf^'  ^,e 

&C  but  no  power  of  revocation.  second ;  and 

^      thirdly,  that 
^'"   the  second 
deedy  failing  to  operate,  gave  no  right  against  the  assets  of  the  settlor. 

ToL.  XI.  L 
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1848.  On  the  6th  of  August  1840,  Sir  Robert  Rieketts  eze- 

cated  a  second  settlement,  which  was  made  between 
himself  of  the  first  part,  and  Askew  and  Straford  of 
the  other  part  Taking  no  notice  of  the  settlement 
of  the  30th  of  June  1832  it  commenced  as  follows :  — 
''Whereas  the  sud  Sir  Robert  Rieketts  hath  laid  out 
and  invested  the  sum  of  2000Z.  sterling  in  the  purchase 
of  2197/1  16s.  Od.,  Sj^  per  cent  reduced  annuities,  in 
the  names  of  Askew  and  Straford,  with  thdbr  priyity 
and  approbation,  in  the  books  of  the  Goyemor  and 
Company  of  the  Bank  of  England,  and  he,  the  said  Sir 
Robert  Rieketts,  is  desirous  of  haying  such  trusts  de- 
clared thereof  as  are  hereinafter  expressed**  The  parties 
thereto  then  proceeded  to  declare,  and  the  trustees 
coyenanted  with  Sir  R.  Rieketts  to  stand  possessed  of 
the  sum  of  2197/.  16s,  Od,  3^  per  cent  reduced  annuities, 
so  standing  in  their  names,  on  trusts  which  were  similar 
substantially  to  those  in  the  former  deed  of  1832,  ex-. 
cept  that,  by  the  deed  of  1840,  a  life  estate  in  the  pro- 
perty was  giyen  to  Lady  Rieketts  immediately  after  the 
death  of  her  husband  Sir  Robert  Rieketts;  and  it  made 
some  other  variations  in  the  ultimate  limitation  and  in 
the  powers. 

Sir  R(J>ert  Rieketts  died  on  the  18th  of  August  1842, 
haying  received  the  dividends  down  to  his  death.  The 
trustees,  thinking  that  the  deed  of  1832  was  revoked 
by  the  deed  of  1840,  acted  on  the  latter,  and  paid  the 
dividends  to  Lady  Rieketts,  They  refused  to  furnish 
Mr.  Newton  with  a  copy  of  the  deed  of  1832,  or  to 
afford  any  information  as  to  its  contents. 

« 

Li  1845,  this  bill  was  filed  by  Mrs.  Newton  and  her 
children,  insisting  that  the  deed  of  1832  was  not  re- 
voked by  the  deed  of  1840,  that  the  provisions  were 
cumulative,  and  praying  that  the  trusts  of  the  two 

deeds 
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deeds  might  be  perfonned^  and  that  two  sums  of 
2197/.  I6s.  Od.y  3^  per  cent,  reduced  annuities  might 
be  secured  for  the  benefit  of  the  Plaintifis  and  the  other 
parties  interested  therein. 

The  trustees,  by  their  answer,  said,  they  believed 
that  Sir  Robert  Bicketts  intended  that  the  provision  of 
1832  should  be  subject  to  be  revoked  or  qualified  by 
him,  and  that  he  never  intended  to  part  with  the  control 
or  power  of  disposition  over  the  property  by  which 
such  provision  should  be  effected  or  secured;  that  in 
1840,  Sir  Robert  RichettSy  (considering  it  advisable  to 
make  a  variation  in  the  trusts  of  the  said  sum  of  stock 
which  he  had  invested  in  their  names,  by  giving  to  his 
wife  a  life  interest  therein  immediately  after  his  de- 
cease, and  by  making  other  variations  in  the  trust,)  exe- 
cuted the  deed  of  1840.  They  also  insisted  that  the 
deed  of  1840  was  in  substitution  for  that  of  1832. 

Only  one  sum  of  stock  had  been  transferred  by  the 
settior  into  tiie  names  of  the  two  trustees. 
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Mr.  Turner  and  Mr.  Elderton  for  the  Flaintiffi.  The 
deed  of  1832  contains  no  power  of  revocation,  and 
trusts  having  been  effectually  created  and  perfected,  by 
the  transfer  of  the  funds  into  the  trustees'  names  and 
by  the  subsequent  declaration  of  trust,  the  settlor  re- 
tained no  power  of  afterwards  varying  them.  The 
Plaintifis  are,  therefore,  entitied  to  the  benefits  given 
them  by  the  first  settiement 

Secondly.  The  law  does  not  require  any  particular 
form  of  words  to  be  used  in  order  to  create  a  covenant ; 
2  BacorCa  Abr.  338.,  tit.  Covenant  (A),  7th  ed. ;  "  any 
words  will  be  effectual  for  that  purpose  which  shew 
the  parties'  concurrence  to  the  performance  of  a  future 

L  2  act" 
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1848.  act."  The  second  deed  created  an  obligation  on  the 
part  of  the  settlor  to  perfect  the  trusts  of  the  deed  of 
1840,  and  this  Court  will  give  effect  to  such  an  obliga- 
tion,  Fktcher  y.  Fktcher  (a) ;  besides  Sir  Robert  Ricketts 
had,  at  the  time,  sufficient  stock  to  answer  the  obliga- 
tion, and  which  became  subject  to  the  trusts. 

If  the  settlor,  in  breach  of  trust,  has  attached  to  the 
first  fund  the  trusts  of  the  second  deed,  his  assets  must 
supply  the  money  necessary  to  replace  an  equal  sum  of 
stock  on  which  the  trusts  of  the  first  deed  may  operate. 
The  provisions  made  by  the  setdor  are  and  were  in- 
tended to  be  cumulative,  and  not  substitutional ;  Hurst 
Y.  Beach  (6),  Rock  v.  CdUeru  (c)  The  alleged  retention 
of  the  deed  in  the  possession  of  Straford  as  the  solicitor 
of  the  settlor  does  not  affect  its  validity;  Exton  v. 
Scott  {d)y  Fletcher  v.  Fletcher,  (a) 

Mr.  Newtofiy  for  himself. 

Mr.  RoupeU  and  Mr.  T.  H.  Holly  contrh.  The  set- 
tlement of  1832  was,  we  admit,  effectual  and  irre- 
vocable, and  the  sum  of  2197/.  16#.  stock  is  now  subject 
to  the  trusts  of  that  deed ;  but  it  is  proved  beyond  all 
doubt,  that  the  second  settlement  of  1840  was  intended 
to  operate  on  the  same  identical  sum,  under  the  erro- 
neous impression  that  the  settlor,  who  was  under  no 
obligation  to  make  the  provision  for  his  daughter  and 
her  family,  retained  the  power  of  varying  the  trusts. 
This  was  an  error,  and  therefore  the  fund  remains  sub- 
ject to  the  trusts  of  the  first  deed,  and  the  second  set- 
tlement is  purely  inoperative. 

Sir 

(a)  4  Hare,  67.  (c)  6  Hare,  531. 

[b)  5  Madd.  351.  ((/)  6  Simons,  31. 
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Sir  J3.  Bichetts  never  intended  to  settle  two  sums  of  1848. 
2197/1  I6s. ;  the  identity  of  the  fund  is  proved  beyond 
all  doubt,  and  only  one  such  sum  was  ever  transferred 
to  the  trustees*  The  case  is  the  same  as  if  a  person 
voluntarily  conveyed  a  specific  piece  of  land  in  trust 
for  A.,  and  afterwards  conveyed  it  in  trust  for  J?.; 
all  that  could  be  said  would  be,  that  the  second  deed 
was  void  and  inoperative,  but  B.  would  have  no  equity 
to  recover  from  the  settlor  the  value  of  the  land,  or 
to  have  another  piece  of  land  purchased  for  him. 

The  deed  of  1840  creates  no  personal  obligation  on 
the  part  of  Sir  Robert  Ricketts  ;  he  entered  into  no  co- 
venant, and  therefore  the  cases  of  Fletcher  v.  Fletcher  (a) 
and  Watson  v.  Parker {b)  are  inapplicable;  for  there  is 
no  covenant  on  which  the  party  is  liable  at  law,  and  it 
is  settled  that  this  Court  will  not  assist  volunteers.  As 
regards  the  trustees,  they  have  never  executed  the  set- 
tlement of  1840.  The  doctrine  of  cumulative  gifts  is 
applicable  only  to  the  cases  of  legacies. 

[The  Master  of  the  Bolls. 

It  does  not  even  apply  to  a  specific  legacy  twice 
given.] 

As  to  the  costs,  though  the  Defendants,  to  a  certain 
extent,  have  insisted  on  rights  which  they  cannot  mwi- 
tain,  they  ought  not  to  be  charged  with  the  costs,  for 
if  the  Plaintiffs  had  not  set  up  a  double  claim,  there 
would  have  been  no  suit  When  the  answer  came  in, 
if  the  Plaintiffs  had  amended  their  bill,  and  claimed 
one  sum  only,  the  Defendants  might  have  submitted. 

At 

(a)  4  Harff  67.  \h)  6  Beavan,  283. 

L  3 
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At  all  events,  the  Pliuntiffs  ought  to  be  charged  with 
the  extra  costs  occasioned  by  their  wrongful  daim,  and 
the  costs  of  making  Mr.  Newton  a  Defendant 

Mr.  Turner^  in  reply. 

The  MaSTEB  qfAe  B0LL8. 

This  case  appears  to  me  very  simple  in  its  circum- 
stances. 


In  1832,  Sir  Robert  RtckettSy  being  desirous  of  making 
a  settlement  on  his  daughter  Mrs.  Newton^  caused  a  sum 
of  2000il  to  be  invested  in  the  purchase  of  2 1 97/.  1 6s,  OJLy 
3^  per  cent,  reduced  annuities^  which  was  transferred  into 
the  names  of  the  two  trustees.  The  investment  was  made 
on  the  I5th  of  June  1832,  a  fortnight  before  the  exe- 
cution of  the  deed  of  trust,  which  was  dated  on  the  30th 
of  June,  It  is  now  admitted,  that  Sir  R,  Ricketts  pro- 
ceeded on  the  erroneous  supposition,  that  after  the  deed 
was  executed,  it  could  be  put  an  end  to  by  his  single 
will.  That  was  an  error,  for  it  was  a  binding  settlement, 
and  could  not  be  thus  revoked  or  altered.  The  settle- 
ment of  1832  provided,  that,  on  the  death  of  Sir  Robert 
Ricketts f  the  income  should  immediately  be  payable  to 
Mrs.  Newton  for  life,  and  there  were  subsequent  pro- 
visions for  her  children.  In  1840,  the  second  deed  was 
executed,  and  the  question  which  arises  on  this  deed,  as 
to  the  substitution  or  variation,  is,  whether  the  par- 
ticular fund  is  or  not  the  same  fund  as  that  which  was 
the  subject  of  the  first  deed. 

Now  the  deed  of  1840  contains  only  one  recital,  viz. 
that  Sir  Robert  Ricketts  had  laid  out  and  invested  the 
sum  of  2000/.  sterling  in  the  purchase  of  2197^  I6s.  Od,, 

3^  per 
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3^  per  cent,  annuities  in  the  names  of  Askew  and  Stra^  1848. 
fortL  That  is  most  literally  the  very  thing  he  had  pre^ 
viooslj  done  on  the  15th  of  June  1832 ;  and  it  is  proved, 
that  there  was  no  other  smn  standing  in  the  names  of 
these  trustees  in  that  stock.  Is  it  or  is  it  not  the  same 
som  of  stock  ?  It  is  impossible  for  me  to  doubt  that 
it  is  the  same  identical  stock.  What,  then,  are  the  legal 
obligations  which  arise?  The  case  is  ai^ed  thus:  — 
The  deed  of  1840  interposed  a  life  interest  between 
that  of  Sir  Robert  Biekeits  and  that  of  Mrs,  Newtan^  and 
it  either  operated  on  the  fund  which  was  the  subject  of 
the  deed  of  1832,  or  it  did  not.  If  it  operated  on  that 
fund,  then,  by  this  act  of  the  settlor,  the  trust  fund, 
which  ought  to  have  remained  subject  to  the  trusts  of 
the  deed  of  1832,  was  withdrawn,  and  it  otight  to  be 
supplied  out  of  his  assets.  This  is  not  an  unfair  argu- 
ment, but  for  the  purpose  of  excluding  Lady  Richetts 
the  whole  ailment  has  been,  that  it  did  not  operate  on 
it,  and  I  am  clearly  of  that  opinion. 

If  then  the  deed  of  1840  did  not  so  operate,  what 
effect  had  it  independently  of  the  deed  of  1832?  The 
settlor,  by  the  deed  of  1840,  tried  to  alter  the  trusts  of 
the  deed  of  1832 ;  he  failed,  because  he  had  no  power 
to  alter  them,  and  the  consequence  seems  to  be,  that  the 
deed  of  1840  becomes  inoperative,  and  fails  altogether; 
it  is  the  same  thing  as  if  a  person  settled  particular 
chatteb  on  one  for  life  with  remainders  over,  and  by  a 
subsequent  deed  attempted  to  give  a  life  interest  in 
them  to  some  one  else.  Here  the  subject  of  the  two 
settlements  is  one  and  the  same  fund;  the  trusts  have 
been  fixed  by  the  first  deed,  and  cannot  be  altered ; 
the  second  deed  attempts  to  affect  this  particular  ftmd, 
and  nothing  else,  and  I  apprehend  that  no  damages 
could  be  recovered  at  law  on  the  second  deed. 

L  4t  I  am 
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1848.  I  am,  therefore^  of  opinion,  first,  that  the  stock  in* 

tended  to  be  settled  is  the  same ;  secondly,  that  the 
trusts  of  the  deed  of  1832  could  not  be  revoked  or 
altered  by  the  deed  of  1840;  and,  thirdly,  that  the 
second  deed  gave  no  right  against  the  assets  of  the 
settlor.  Therefore  to  the  extent  only  of  the  first  deed, 
the  Plaintiffs  are  entitled  to  have  a  decree* 

Next  as  to  the  question  of  costs.  I  do  not  think 
that  there  can  be  any  doubt  about  them.  It  is  to  be 
regretted  that  the  trustees  adopted  the  course  they  did  in 
this  case.  I  must  take  the  case  as  it  stands.  Sir  Robert 
Ricketts^  in  his  lifetime,  appears  to  have  been  under  a 
mistake  as  to  his  power  of  revoking  the  first  deed,  and 
the  trustees,  after  his  death,  adhered  so  firmly  to  this 
mistaken  notion,  that  they  not  only  acted  on  the  se- 
cond deed,  but  refused  all  explanation  which  they 
were  bound  to  furnish  to  the  parties  interested.  The 
correspondence  shews  that  the  trustees  did  not,  in  this 
respect,  perform  their  duty  as  they  ought  to  their  cestuis 
que  trust  The  filing  of  the  bill  became  absolutely 
necessary;  for  the  Plaintiffs  could  have  no  relief,  ex- 
cept by  means  of  a  Court  of  Equity ;  and,  though,  by 
the  bill,  they  claimed  more  than  they  were  entitled 
to,  yet,  the  circumstances  were  such,  that  their  sus- 
picions were  naturally  raised ;  and  I  do  not  think  that 
this  claim  has  made  any  considerable  addition  to  the 
costs.     The  Defendants  must  pay  the  costs  of  the  suit 

As  to  ]VIr.  Newton,  he  could  not,  by  the  rule  of  the 
Court,  have  been  made  a  co-Plaintiff,  and  was  made  a 
Defendant  His  costs  were  therefore  necessarily  in- 
curred in  obtaining  relief;  and  they  must  be  paid  by 
the  Plaintiffs,  and  added  to  their  costs. 
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^}xyr-^^^  JntTt^^^^  c^c^^^/i^^y  S^/jU::c.  4^^  .       \^^^J^ 

/    LEWIS  V.  BALDWIN.          /^       JI%5.12.25. 

rpHIS  biU  was  filed  on  the  12di  oi  March  1847,  by  a  bm  was 
-*■    the  PlaintiflF  Lewis^  on  behalf  of  himself  and  all  fi^^d  by  the 
other  the  shareholders  in  ^'  the  Midland  Great  Western  behalf  of  the 

Railway  Company  of  Ireland  '*  except  the  Defendants,  s^^eholders, 

.  y     rf  -I     1      /./.  T^.  .     .        against  an /ruA 

against  the  Company,  and  the  fifteen  Directors,  msist-  Railway  Com- 
ing on  the  invalidity  of  an  amalgamation  with  another  fifteen  j^^V 

Irish  Railway  Company.  ore,  fourteen 

of  whom  were 
resident  in 
The  subscription  contract  was  signed  by  205  per-  Ireland,    An 

sons,  of  whom  102  were   resident  in  England,  94  in  dischMgelin^ 

Ireland,  and  9  in  Scotland.  order  giving 

leave  to  serve 
the  Company 

Of  the  fifteen  Directors  made  Defendants,  one  alone  ^*^^  ®  *"?" 

poena  m  Irc' 
was  resident  in  England,  the  remainder  were  resident  land  was  re- 
in Ireland.     The  railway  was  Irish,  and  had  been  com-  p^J^.^^  excent 
pleted  and  opened  for  thirty-six  miles.     The  Directors  the  Company 
held  their  meetings,  and  their  oflSoes,  books,  &c.  were '  appwedr*  ^ 
in  Ireland. 


On  the  12th  of  January  1848,  an  order  was  made 
under  the  33d  General  Order  of  May  1845  (a),  giving 
liberty  to  serve  the  Company  with  a  subpoena  in  /re- 
land.  All  the  other  Defendants,  except  the  Company, 
had  appeared;  but  the  Company  now  moved  to  dis- 
charge the  order  of  the  12th  oi  January  1848. 

Mr.  Goldsmid,  in  support  of  the  motion. 

Mr.  James  Anderson  objected  that  they  could  not  be 
heard,  not  having  appeared. 

Mr. 

(a)  Ordmet  Can.  297. 
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1848.  Mr.  Goldsmid  oited  Davidson  y.  7%^  Marchumess  of 

Hiutings  (a),  Johnson  v.  Barnes  (b),  and  undertook  to 
enter  a  conditional  appearance  with  the  Bq;i8trar. 

The  Master  of  the  Bolls,  on  this  undertaking,  di- 
rected the  motion  to  stand  oyer  for  such  a{^ieanuice  to 
be  entered. 


jH^    12.  ^^  conditional  appearance  haying  been  entered, 

Mr.  Goldsmid  now  renewed  his  motion.  He  ajqgued, 
in  effect,  as  follows :  —  This  is  an  attempt  to  shift  the 
jurisdiction,  and  to  transfer  from  Ireland  to  England 
a  cause  properly  cognisable  bj  the  Court  of  Chancery 
in  Ireland*  The  corporation  is  permanently  established 
in  Ireland,  the  locality  of  the  railway  is  in  Ireland,  four- 
teen out  of  fifteen  of  the  Directors  are  there  resident, 
and  their  officers,  books,  and  offices  are  there.  It  would 
unquestionably  be  more  conyenient,  that  the  litigation 
should  go  on  there  than  in  England. 

The  33rd  Order  does  not  giye  to  a  Plaintiff  any 
right  to  the  order  ex  dehito  Justitits,  but  it  is  discre- 
tionary only.  The  language  ''  may  order "  is  permis- 
siye.  Such  was  the  opinion  of  yice-Chancellor  Wigram 
in  TFhitmore  y.  Byan  (c) :  he  says,  "  The  Order  does 
not  giye  the  Plaintiff  a  right  to  call  upon  the  Court, 
in  all  cases,  to  order  seryice  of  the .  subposna  abroad, 
but  it  giyes  the  Court  power  to  do  so,  in  exercise 
of  a  sound  discretion,  according  to  the  circumstances 
of  the  case."   And ''  he  thought  the  power  of  the  Court 

to 

(a)  2  Jitftfn,  509.  Vet.  367.;  MauaiBS  v.  Bodn^fies^ 

(6)  1  2Xf  G.  4-  ^.  129. ;  aad      1  Price,  92. 
see  MackreOi  y.  mckokon,  19  y"  (c)  4  Aoiv,  pp.  617, 6I& 
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to  direct  service  abroad  should  be  exercised  with 
great  circumspection.''  Apply  the  rule  of  discretion  to 
this  case,  and  it  will  appear  that  convenience  requires 
that  this  matter  should  be  litigated  in  Ireland.  Test 
it  by  a  converse  case,  and  suppose  a  person  resident  in 
Ireland,  weie  to  file  his  bill  in  the  Irish  Chancery  to 
settle  the  disputes  of  an  English  tailwayj  would  such 
a  proceeding  be  allowed? 

Hie  object  of  the  33rd  Order  was  to  prevent  a  failure 
of  justice,  where,  in  a  suit  relating  to  a  matter  properly 
the  subject  of  English  jurisdiction,  one  of  the  parties 
happened  to  be,  or  wilfully  to  go,  abroad.  It  was  not 
intended  to  attract  to  England  the  determination  of 
foreign  disputes. 

Mr.  Turner  and  Mr.  James  Anderson^  eontrh.  This 
is  not  exclusively  an  Irish  undertaking.  The  Company 
was  formed  in  England^  the  prospectus  was  English^ 
there  was  an  English  office,  the  contract  was  English^ 
and  to  be  determined  by  the  English  law,  and  the 
funds,  which  the  bill  seeks  to  prevent  the  Directors 
misapplying,  were  paid  into  Masterman^Q  bank  here. 
The  transaction  has  altogether  an  English  complexion. 
The  residences  of  the  Defendants  are  not  alone  to  be 
considered ;  that  of  the  subscribers,  102  of  whom  are 
living  in  Englattd,  is  to  be  regarded  in  judging  of  the 
convenience  of  suing  here  or  in  Dublin. 

All  the  Defendants,  except  the  Corporation,  have  ap- 
peared, and  submitted  to  the  jurisdiction;  and  it  would 
be  improper  to  stop  this  suit  for  the  sake  of  one  of 
the  Defendants.  If  the  Plaintiff  be  driven  to  sue  in 
Ireland,  then  he  will  be  unable  to  serve  the  Directors 
who  are  in  England,  five  of  whom  have  been  served  here. 


166 


184& 


The 


156 


1848. 


CASES  IN  CHANCERY. 

The  order  is  not  wrong ;  and  the  objection  ought  to 
be  postponed,  until  the  Court  is  better  acquainted  with 
the  circumstances  of  the  case. 

Mr.  Goldsmidy  in  reply.  The  service  of  the  four 
Directors  in  England  was  merely  accidental.  It  is 
Bwom  that  their  residence  is  in  Ireland. 

The  Masteb  of  the  Rolls.  I  will  consider  the 
case.  I  have  doubts,  whether  the  motion  ought  to  be 
made  now  or  after  answer,  for  nothing  can  be  more 
inconvenient  than  to  have  to  consider,  whether  a  suit 
can  be  more  conveniently  prosecuted  here  or  else- 
where, without  having  before  the  Court  the  facts 
necessary  for  the  decision.  If  the  answers  were  in, 
I  should  know  what  is  in  issue,  which  I  cannot  from 
the  bill  alone. 

The  point  is  of  great  importance.  I  do  not  think, 
that,  under  colour  of  this  General  Order,  a  Plaintiff 
would  be  allowed  to  shift  a  case  from  the  Irish  to  the 
English  Court  of  Chancery ;  but  if  fifteen  directors 
have  appeared  without  objection,  and  submitted  to  the 
jurisdiction,  it  would  be  frivolous  to  say,  that  one  De- 
fendant may  shift  the  case  back  to  Ireland. 


May  25.        -      The  MASTER  of  the  ROLLS. 

This  is  a  motion  to  discharge  an  order  dated  the  12th 
day  of  January  last,  whereby  it  was  ordered,  that 
the  Plaintiff  might  be  at  liberty  to  sue  out  a  writ  of 
subpoana  for  the  Defendant,  the  Midland  Great  Western 
Railway  Company  of  Ireland,  and  other  parties  therein 

named. 
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named,  to    appear    to    and    answer    the  Plaintiff  *8       1848. 
amended  bill. 

The  bill  seeks  accounts  and  relief,  agunst  the  mem- 
bers of  the  Provisional  Committee  of  an  extensive 
Company  in  the  bill  mentioned. 

The  Company  is  stated  to  have  been  projected  by 
Charles  Barry  Baldwin^  who  is  described  as  resident 
in  England,  and  Daniel  Desmond,  who  is  described  as 
resident  in  Ireland.  The  subscription  contract  or  deed 
is  said  to  have  been  signed  by  205  persons,  of  whom 
102  are  resident  in  England,  94  in  Ireland,  and  9  in 
Scotland. 

The  bill  is  filed  by  the  Plaintiff  on  the  behalf  of 
himself  and  all  other  the  shareholders  in  the  Company, 
except  the  Defendants.  The  Defendants,  including 
the  Company,  are  sixteen  in  number,  of  whom  one  only 
is  said  to  be  usually  resident  in  England;  but  all  the 
Defendants,  except  the  Company,  have  appeared,  and 
no  question  respecting  them  is  dow  raised. 

The  Company,  the  Midland  Great  Western  Railway 
Company  of  Ireland,  moves  to  discharge  the  order  by 
which  the  Phdntiff  had  leave  to  serve  them  with 
subpoena. 

It  is  not  alleged,  that  the  order  was  irregularly  or 
improperly  made ;  but  it  is  argued,  that  although  the 
facts  of  the  case  may  be  such,  as  to  authorize  the 
Court  to  allow  the  Pl^ntiff  to  serve  a  Defendant  re- 
sident abroad  with  a  subpoena,  to  appear  and  answer 
a  bill,  yet,  that  a  Plaintiff  is  not  entitled,  as  of  right, 
to  have  such  an  order  granted,  or  to  sustain  it  when 
granted.     It  is  said  to  be  at  the  discretion  of  the  Court 

to 
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1848;        to  grant  or  snstaiB  it,  according  to  the  droumstanceB 
'^f^^"*^     of  each  particular  case,  and  that  after  the  order  has 
V.  been  made,   the  Defendant,  by  motion  or  otherwise, 

Baldwin,  adducing  circumstances  sufficient  to  diew  that  the  pro- 
secution of  the  suit  against  him  in  tiiis  Court  would 
not,  on  the  whole,  be  convenient  for  the  due  admini* 
stration  of  justice  in  the  particular  case,  is  entitled  to 
haVe  the  order  discharged. 

In  the  affidavit  which  has  been  filed  in  support  of 
.  the  motion,  it  is  stated,  that  of  fifiteen  persons  who 
are  Defendants  in  the  cause,  fourteen  are  resident  in 
Ireland  ;  that  the  Bailway  for  which  the  Company  was 
formed  is,  as  to  thirty-six  miles,  open  for  traffic,  and  as 
to  the  remainder  of  the  line,  is  being  prosecuted  with 
vigour ;  that  the  Directors  hold  their  meetings  in  Ire- 
land^  where  the  officers  of  the  Company  reside ;  that  it 
would  be  inconvenient  to  remove  their  books  and 
papers  to  this  country ;  and  that  the  objects  for  which 
the  Company  was  framed  relate  exclusively  to  Ireland. 

Without  making  any  observation  on  the  time  or 
form  in  which  the  application  is  made,  I  am  of  opinion, 
that  the  statements  in  the  affidavit  are  not  sufficient  to 
support  the  motion.  I  look  no  further  into  the  merits 
of  the  case,  or  into  the  nature  of  the  relief  sought, 
than  to  see  that  there  is  an  alleged  contract  between 
the  Plaintiff  and  persons  on  whose  behalf  he  sues  who 
are  hei^,  and  at  least  one  Defendant  who  is  usually 
resident  here,  besides  several  others,  who,  being  in  7r^ 
land,  have  appeared.  The  rights  of  parties,  who>,  as  to 
some  of  them,  are  properly  or  exclusively  .subject  to 
the  jurisdiction,  and  who,  as  to  others  of  them,  submit 
to  it,  cannot,  it  is  said,  be  determined  without  the 
appearance  of  the  Company,  now  objecting  to  appear. 
And,  under  the  circumstances,  it  appears  to  me,  that  the 

Company 
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Company  ought  to  appear,  or  sufamit  to  the  ordinary        IB48. 
oonaequences  of  not  i^pearing. 

I  say  nothings  and  anticipate  nothing,  as  to  any 
defence  whidi  the  Company  may  have,  or  think  proper 
to  make,  in  the  usual  course  after  appearance.  If  any 
inoonyeniences  shoukl  arise  in  the  prosecution  of  the 
cause,  they  must  be  dealt  with  as  they  arise.  But  I 
am  of  opinion,  that  the  order  in  question  ought  not  to 
be  discharged. 


WAED  V.  WARD. 


Ifay5.30. 


f^T^mS  cause  had  been  set  down,  and  came  on  for  Aftera cause 
**'   hearing  in  1843,  when  it  was  found  defective  for  the  paper  for 
want  of  parties,  and  stood  over  with  leave  to  amend.  ^f"S2'^|Sffif^ 
Tins  was  done,  but  before  it  had  been  again  set  down,  became  bank- 
it  became  defective  by  the  bankruptcy  of  one  of  the  JJIS^^aB*** 
Plaintiffs.   On  the  23rd  of  Jtine  1845,  an  order  was  made  made,  that  the 
upon  the  remaining  Fkdntifis,  that  they  should  file  a  ^uld  file  a 
supplemental  bill  in  ten  days,  or  in  default  thereof  that  Buoplemental 

the  bill  should  be  dismissed,  (a)  days,  or  in  de- 

fault that  the 
•  .  .        bill  should 

The  supplemental  biU  was  filed  within  the  time  stand  dis- 
against  the  assignees ;  but  no  subpcsna  was  served,  and  ^^^^Jj^^ 
no  proeeeding  of  any  kind  taken  on  it 

Aftor 


W   (a)  See  8  .fitoflMm,  p.  308. 


supplemental 
biu  was  filed, 
but  no  process 
was  served  or 
other  proceed- 
ing taten. 
liteld  that  the 
Plaintiff  was  bound  to  prosecute  as  well  as  file  the  supplemental  bill,  and  after  a 
delay  of  three  years,  the  original  bill  was,  on  motion,  dismissed  with  costs.    Held, 
alsG^  that  the  Defendant,  not  havina  appeared  in  the  supplemental  suit,  could  not 
move  to  dismiss  it,  and  that  one  Detenoant  could  not  move  to  dismiss  as  against  his 
co-Defendants. 
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1848.  After  a  delay  of  nearlj  three  years,  the  Defendants 

to  the  original  bill  moved  to  dismiss  both  the  original 
and  supplemental  bill  as  against  all  the  Defendants, 
with  costs. 

Mr.  Selwyn,  in  support  of  the  motion,  inristed  that 
the  Plaintiffs  had  not  substantially  complied  with  the 
exigency  of  the  order  of  the  23rd  of  June  1845,  and 
that  the  Defendants  ought,  after  the  great  delay  which 
had  occurred,  to  be  relieved  from  these  proceedings,  by 
having  the  bills  dismissed  with  costs. 

Mr.  Taylor,  contra,  contended  that  the  motion  to 
dismiss  for  want  of  prosecution  was  irregular  after  sttb* 
pcBna  to  hear  judgment ;  secondly,  that  the  Defendants 
could  not  move  to  dismiss  the  supplemental  bill,  they 
not  having  appeared ;  and,  thirdly,  that  one  Defendant 
could  not  move  to  dismiss  a  bill  as  agdnst  a  co-De- 
fendant. 

Mr.  fV»  H.  Sennet,  for  the  assignees. 
Mr.  Selwyn,  in  reply. 


May  30.  3^^^  MaSTEB  of  the  ROLLS. 

This  was  a  motion  made  to  dismiss  a  bill  under  these 
circumstances :  —  After  great  delay,  and  several  mo- 
tions to  dismiss  for  want  of  prosecution,  on  the  occa- 
sions of  which  the  Plaintiffs  appear  to  have  received 
considerable  indulgence,  the  suit  became  defective  by 
reason  of  the  bankruptcy  of  one  of  the  Plaintiffs.  On 
the  23rd  of  June  1845,  an  order  was  made  upon  tlie 
renudning  Plaintiffs,  that  they  should  file  a  supple- 
mental 
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mental  bill  In  ten  days,  or  in  default  thereof,  that  the        1848. 
bill  should  be  dismissed  with  costs* 

It  is  now  stated,  that  a  supplemental  bill  was  accord* 
ingly  filed  on  the  2d  oi  July  1845,  but  that  no  process 
was  issued  upon  it;  and  no  proceeding  of  any  kind 
having  taken  pkce,  this  motion  is  now  made.  The 
PkintifT  alleges,  that  in  the  year  1843,  the  cause  wns  set 
down  and  brought  on  for  hearing,  when  it  appeared  to 
be  defective  for  want  of  parties  and  stood  over,  with 
leave,  at  that  time,  to  take  the  proper  steps  to  supply 
the  defect,  and  that  amendments  were  afterwards,  and 
before  June  1845,  made,  to  supply  the  defect  The 
cause  was  not  afterwards  set  down,  but  having  been 
once  set  down,  the  Plaintiff  argues,  that  it  cannot  be 
now  dismissed  on  motion. 

If  there  were  any  weight  in  this  objection,  an  ap* 
plication  ought  to  have  been  made  to  discharge  the  order 
of  the  23rd  of  June  1845,  which  is  still  in  force  and 
directs  the  bill  to  be  dismissed  with  costs,  in  default  of 
filing  a  supplemental  bill  in  ten  days. 

Then  it  is  said,  that  a  supplemental  bill  was  filed 
within  the  time,  but  that  no  subpoena  to  appear  and 
answer  was  ever  served.  As  the  bill  was  not  followed 
up  by  any  'process,  as  there  was  no  subpoena,  no  duty 
in  respect  of  it  was  imposed  on  the  Defendant,  and  I 
cannot  consider  that  the  bill  was  efiectually  filed  for 
the  purpose  of  making  good  the  defect  which  had 
occurred.  The  Plaintiff  was,  I  think,  bound  to  prosecute 
the  supplemental  suit,  as  well  as  to  file  a  supplemental 
bilL  Any  other  construction  of  the  order  would  make 
it  a  mere  mockery,  and  I  am  of  opinion,  that  the  Plain- 
tiff has  not  now,  at  the  end  of  nearly  three  years,  done 
that,  which  under  the  order  it  was  his  duty  to  do,  in 
order  to  avoid  the  dbmissal  of  the  bill. 

Vol.  XL  M  There 
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There  being  no  process  served  by  the  Phuntiff,  and 
no  appearance  entered  by  the  Defendant^  I  think  that 
the  Defendant  has  no  right  to  ask  for  any  order  in  the 
supplemental  suit ;  but  in  the  original  and  supplemental 
suit,  he  is  entitled  to  the  benefit  of  the  order  of  the 
23rd  of  June  1845,  in  the  same  manner  as  if  no  sup- 
plemental bill  had  been  filed,  and  that  an  order  should 
now  be  made  to  dismiss  the  bill  with  costs  as  against 
him. 


I  think  that  he  has  no  right  to  ask  to  have  the  bill 
dismissed  as  against  other  Defendants.  More  is  asked 
than  the  party  moving  is  entitled  to. 

No  costs  of  this  motion  as  against  the  Plaintiff,  but 
the  Defendant  to  pay  the  costs  of  the  other  Defendants 
who  are  brought  here  by  his  notice,  and  in  respect  of 
whom  no  order  can  be  made. 


June  8. ' 


The  first  ap- 
plication for 
time  to  answer 
is  not  of 
course,  but 
must  (unless 
the  facts  be 
admitted  by 
the  Plaintiff) 
be  supported 
bv  affidavit 
snewing  suf- 
ficient cause 
and  due  dili- 
gence. 


BROWN  t;.  LEE. 

A  MOTION  was  made  to  discharge  an  order  of  the 
•^^-  Master,  giving  a  Defendant  a  month's  further 
time  to  answer.  The  motion  was  grounded  on  the 
alleged  insufficiency  of  the  affidavit.  In  the  course 
of  the  argument,  it  was  stated,  that  the  Masters  con- 
sidered that  the  first  application  for  time  to  answer 
was  of  course,  and  did  not  require  to  be  supported  by 
affidavit. 

Mr.  Turner  and  Mr.  EldertoUy  for  the  motion. 


Mr. 


'/ 


In  re  HALSALL. 
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Mr.  ItmtpeU  and  Mr.  Dickinson,  eontriu  1848. 

Mr.  Turner,  in  leply. 

JTie  Mastbb  of  the  Bolls. 

It  Has  been  said,  that  the  Masters  Bxe  of  opinion 
that  the  first  application  for  time  to  answer  is  of  course, 
and  does  not  require  to  be  supported  by  affidavit.  I 
am  of  a  contrary  opinion.  By  the  General  Order  (a), 
the  Master  may  allow  further  time  to  answer  to  a  De- 
fendant **  using  due  diligence,"  and  ^^  on  sufficient  cause 
being  shewn."  If  the  facts  are  not  disputed  by  the 
Plaintiff,  there  is  no  occasion  for  an  affidavit,  but  by  the 
mere  silence  of  the  Plaintiff  a  '^  sufficient  cause  "  is  not 
"  shewn  "  by  the  Defendant.  It  is  probable  that  more 
laxity  has  prevailed  in  this  matter  than  the  General 
Orders  intended,  and,  if  so,  the  practice  ought  to  be 
corrected. 

^    I    (d)  I8th  Order  of  May  1845.     Ordmes  Can.  292. 


June  16. 


'YJARMANy  being   considerably   indebted    to  his  Order  for  tax- 

J^  solicitor  Halsall  took  the  benefit  of  the  Insol-  ation,obtained 

'  by  an  Insol- 

Tent  Debtors'  Act  and  was  discharged,  and  included  vent  Debtor, 

this  debt  in  his  schedule.  t^^l^ 

prior  to  his 

In  January  1848,  he  applied  for,  and  obt^ed  an  discharged 

order  of  course  for  the  taxation  of  his  solicitor's  bill  o  ^^^  ^®**^* 
costs. 


Mr.  Turner  now  moved  to  discharge  it. 

M2  Mr, 


^f 
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1848.  Mr.  FolUU^  contra. 

In  re  ,.     i  i_- 

Hals\ll.  The  Masteb  of  the  Bx)JAj8^  I  must  aiscnarge  this 

order  with  costs.  The  Insolvent  puts  this  debt  in  his 
schedule^  and  then  comes  to  interfere  with  that  which 
is  the  proper  dutj  of  his  Asdgnees.  It  has  been 
formally  decided,  that  an  Insolvent  cannot  maintain  a 
bill  respecting  his  assets;  neither  can  he  interfere  in 
this  way.     I  must  discharge  the  order  with  costs. 


June  24.  NEWTON  V.  RICKETTS.' 

Where  the       TN  this  case,  the  Defendants  gave  notice  to  dismiss 

to  an^order  ^^^  ^^^  ^^^  want  of  prosecution;  but  before  the 

for  which  he  motion  was  heard,  the  Phdntiffs  filed  a  replication,  and 
notice  of         ^  they  said,  though  it  was  not  proved,  tendered  the 

motion  is  in-    ^osts  which  they  insisted  had  been  incurred  up  to  that 

tercepted  by  a     .  .  , 

step  taken  by   time ;  it  was,  however,  admitted,  that  no  tender  had  been 

h?i!ltiiS^  made  of  the  costs  of  the  briefs  of  counsel.  The  Defend- 
to  his  costs ;     ants  brought  on  the  motion. 

but  he  should 
not  bring  on 

the  motion,  if  Mr.  Roupell  and  Mr.  T.  H.  Hall,  in  support  of  the 
incurred  are  motion,  argued,  that  as  the  Defendants  were  right  when 
tendered.  they  gave  notice  of  motion,  they  were  entitled  to  the 

whole  costs  incurred  in  the  proceeding.     They  said 
there  had  been  no  tender  of  costs- 
Mr.  Newton,  contrd,  argued,  first,  that  the  Defendants 
were  not  entitled  to  any  costs ;  Reynolds  v.  Nelson  (a) ; 
and,  secondly,  that  at  any  rate,  the  Plaintiffs  were  not 

bound 

(a)  5  MaddockfGO. 


Newton 

RlCKBTTS. 
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1)0inid  to  pay  the  costs  of  ihe  briefs  for  the  motion^        1848. 
which  had  not,  as  he  insisted,  been  delivered  till  after 
notice  had  been  given  of  filing  the  replication. 

The  Masteb  of  the  Bolls. 

There  is  an  established  rule  of  the  Court  from  which 
I  have  no  right  and  no  disposition  to  deviate,  that  if  a 
party  giving  notice  of  motion  is>  at  the  time,  in  such 
a  situation  as  to  be  entitled  to  the  order  he  asks,  and 
before  the  hearing  of  the  motion,  an  act  is  done  bj 
his  opponent,  which  intercepts  or  defeats  his  right  to 
the  order,  the  party  giving  the  notice,  though  he 
cannot  have  the  order,  is  entitled  to  the  costs  which 
have  been  occasioned.  I  think  that,  under  the  cir- 
cumstances, this  motion  was  regularly  given  at  the 
time ;  and  if,  after  notice  of  the  replication,  when  it 
was  known  that  the  order  could  not  be  made,  the 
Plaintiffs  had  tendered  the  costs  which  had  been  then 
incurred,  it  would  have  been  improper  for  the  De- 
fendants to  bring  on  the  motion,  and  they  would  not 
have  been  allowed  the  subsequent  costs.  K  the  facts 
are  disputed,  the  motion  must  stand  over  for  evidence. 


VAUGHAN  V.  ROGERS.  «^«6^  6.  is. 

^T^HIS  was  a  bill  of  foreclosure.     The  Defendants,  Motion  to  dis- 
-*•   Harris  and  wife,  were  resident  in  Canadoy  and  ge"^^ona 
considerable  difficulty  was    incurred   in  serving  them,  ^ff^^^^ 
They  never  appeared,  or  appointed  any  solicitor  to  ap-  appeared,  of  a 
pear  for  them.    By  the  decree,  dated  the  6th  of  March  ^^Py  ^{^  ^^ 

*  1         •  1  ^^®®  taken  pro 

1848,  the  bill  was  ordered  to  be  taken  pro  confesso,  confiuo,  and 
and  the  usual  accounts  and  foreclosure  ordered.  proceediM 

M  3  Mr.  in  the  suit, 

refused. 
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Mr.  Stinton  now  moved,  under  the  86th  Order  of 
May  1845  (a),  for  an  order  to  dispense  with  service  of 
an  office  copy  of  the  decree,  and  all  other  proceedings 
in  the  suit.  He  grounded  his  application  on  the 
expense  and  difficulty  the  Plaintiff  would  be  put  to  by 
such  service. 


TTie  Master  of  the  Bolls  doubted  whether  such 
an  order  could  be  made,  and  said  he  would  consider 
the  point. 


Jtt/jf  la  The  Master  of  the  Bolls. 

A  motion  was  made,  as  it  is  said,  under  the  86th 
Order  of  May  1845  (a),  for  an  order  to  diispense  with 
service  of  a  copy  of  a  decree  founded  on  a  bill  taken 
pro  confessOf  and  of  all  other  proceedings  in  the  suit 
upon  the  Defendants,  Harris  and  wife. 

The  bill  is  a  bill  of  foreclosure.  The  decree  is 
dated  the  6th  of  March  1848,  and  after  ordering  and 
decreeing  the  bill  to  be  taken  pro  confessoy  directs  the 
accounts  usual  in  such  cases  to  be  taken ;  and  orders 
payment  or  foreclosure  in  the  usual  manner. 

The.  Defendants  were,  and  are  resident  in  fFest 
Canada,  Considerable  difficulty  was  found  in  serving 
them  with  subpoena  to  answer  the  bill ;  they  never 
appeared  or  appointed  any  solicitor  to  act  for  them, 
and  therefore,  under  Order  83  (J),  the  decree  is  not 
absolute. 


The 


(a)  Ordme$  Can,*i\^ 


(byibiif,  SI4. 


Rogers. 
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The  86th  Order  (a),  which  is  supposed  to  justify  the        1848. 
application^  directs,    that    unless  the  Court  dispenses      y^^^^ 
with  it,  a  copy  of  the  decree  is  to  be  served  on  the       _  v. 
Defendant  or  his  solicitor.     And  Order  90  (a)  provides 
for  the  times  when  the  Court  may  order  the  decree  to 
be  made  absolute :  one  is  after  the  expiration  of  three 
years  from  the  date  of  the  decree,  where  a  Defendant 
has  not  been  served  with  a  copy  thereof. 

The  Court  having  power  to  dispense  with  the  service 
of  the  decree,  the  Plaintiff  asks,  that  such  service  may 
be  dispensed  with  in  this  case,  not  on  the  ground  that 
the  Defendants  cannot  be  served,  or  on  the  ground  that 
some  act  is  now  to  be  done,  in  respect  of  which  the 
service  ought  to  be  dispensed  with,  but  on  the  grounds 
that  the  service  would  be  difficult  and  expensive,  and 
that  the  Plaintiff  desires  to  be  freed,  prospectively,  from 
the  obligation  of  serving. 

It  is  obvious,  that  if  I  were  to  make  tiie  order  which 
is  asked,  and  the  Defendants  were  immediately  after- 
wards to  return  to  this  country,  I  should  release  the 
Plaintiff  from  the  obligation  of  serving  theuL 

Bat  I  am  of  opinion  that  I  have  no  authority  to 
make  any  such  prospective  order. 

The  Plaintiff  ought  to  serve  the  Defendants  as  di- 
rected by  the  order.  If  they  cannot,  or  for  any  reason 
do  not,  they  may  apply  at  th^  end  of  three  years,  afid 
then  ask  for  an  order  to  make  the  decree  absolute,  and 
the  Court  being  satisfied  with  the  reasons  for  non- 
service,  may  then  dispense  with  the  service^  and  order 
the  decree  to  be  made  absolute. 

\j    (a)  Ordmet  Can.  315.V  (b)  Ibid,  317. 

itf  4 
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1847. 


Ju^y  27.  HEMING  r.  ARCHER. 

AW.  15,  16. 

npHIS  case,  which  had  been  several  times  before  the 
•*■  Court  (a),  having  been  transferred  to  the  other 
branch  of  the  Court,  it  was  referred  to  the  Master  to 
inquire  whether  it  would  be  for  the  benefit  of  the  par- 
ties that  an  Act  of  Parliament  should  be  obtained ;  and 
on  the  Master  finding  that  it  would  be  proper,  the 
cause  came  before  Sir  «/•  L*  Knight  Bruce,  who  sug- 
gested whether  this  point  had  not  been  overlooked,  viz. 
that  the  purchaser,  being  a  party  to  the  suit,  could  not 
object  to  the  distribution  of  the  purchase-money  on  the 
ground  that  he  had  not  obtained  his  conveyance.  In 
consequence  of  this,  the  cause  was  retransferred  to  the 
Rolls,  and  the  point  formerly  discussed  was  again 
argued  by 

.   Mr.  Ktndersley,  Mr.  Daniel,  Mr.  McUins,  Mr.  Boupell, 
Mr,  Bhxam,  Mr.  Bird,  and  Mr.  Faber. 

The  Master  of  the  Rolls  suggested  that  it  would 
be  proper  to  apply  to  Parliament  for  an  Act  by  which 
the  general  law  might  be  extended,  and  made  applicable 
to  this  and  aU  other  cases  of  the  like  kind,  and  the  case 
stood  over. 


The  11  &  12  Vict  c.  87.  afterwards  passed,  which  re- 
lieved the  parties  from  the  difficulty,  and  on  which  they 
subsequently  acted. 

(a)  7  Beav.  515.,  8  Beuv.  294.,  and  9  Beav.  366. 
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1848. 


The  ATTORNEY-GENERAL  v.  The  CORPORA-      -Mj/  lo, 

TION  of  CHESTER. 

BY  the  decree  made  on  the  19th  of  March  1842,  the  ^  P*''*^/  ^^ 
'  consenting  to 

Defendants  were  held  liable  for  the  rents  of  the  allow  an  rc- 

charity  property,  and  the  Master  was  directed  to  take  TputlS^^ 

the  accounts.     On  the  7th  of  December  1842,  a  war-  affidavit  in- 

lant  was  issued  for  the  Defendants  to  put  in  their  examination 

examination,  but  afterwards,  by  arrangement  between  '^  "<>'  P''®- 

the  solicitors,  the  Defendants  were  allowed  to  put  in  afterwards  in- 

affidavits,  instead  of  their  examination.  wsting  on 

having  an  ex- 
amination, if 

Considerable  delay  took  place,  and  the  Attorney-  JveJ'b  °th7 
General,  being  dissatisfied  with  the  affidavits,  on  the  affidavit  be 
6th  of  May  1848  took  out  a  warrant  for  the  Defendants  «°»«^"»^«^^<>'y- 
to  bring  in  their  examination.     The  Master  declined 
noticing  the  previous  understanding,  and  on  the  12  th 
of  May  1848,  it  was  ordered  that  the    DeFendants 
should  put  in  their  examination  in  four  days,  or  in  de- 
&ult  that  a  sequestration  should  issue  against  them. 

Mr.  Boupett  and  Mr.  T.  H.  Hall,  moved  to  discharge 
the  order. 

Mr.  Blunt,  cowtriu 

The  Masteb  of  the  RoLLS.  There  is  no  doubt  that 
a  party,  by  consenting  to  proceed  by  affidavit  does  not, 
if  the  circumstances  require  a  more  stringent  examina- 
tion, preclude  himself  from  insisting  on  it.  If  it  were 
otherwise,  justice  would  be  defeated,  and  the  best  mode 
of  investigating  the  truth  might  be  entirely  lost.    I 

therefore 
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1848.        therefore  consider  that  the   Attorney-General  had  a 
"y^^^^^-^     ric:ht  to  proceed  by  examination,  at  any  time  when  it 

Attorney-        ®  .  .  •        «.  - 

General      appeared  to  him  that  the  affidavits  were  msnfficient. 

Co  oration  of  "^^^  Master  could  not  relieve  the  Defendants  from  thdr 
Chester,  obligation  to  answer.  Regard  must,  however,  be  had 
to  the  understanding  between  the  parties;  and  here 
there  seems  to  have  been  an  understanding  that  they 
should  proceed  by  affidavit.  The  course  which  ought 
to  have  been  pursued  is  this :  when  it  was  aaoertaiiied 
that  the  affidavits  were  insufficient,  notice  ought  to 
have  been  given  to  the  Defendants,  that  unless  they 
gave  a  satisfactory  account  within  a  limited  period,  the 
Attorney-General  would  proceed  against  them  in  the 
strict  and  regular  mode.  I  am  not  satisfied  [that Jtbis 
was  done. 


Bequest  to  Tj^LIZABETH  BREE,  by  a  codicil  dated  the  Slst 
hirwifeand  ^^  o(  Auffust  1841,  gave  the  followmg  l^ades:  — 
children.'!  ^^  To  Robert  Shank  Atchesany  his  wife  and  children, 
^rchildren.  14,000/.  This  legacy  is  in  consequence  of  the  unremit- 
Held  that  each  ting  care  and  attention,  with  counsel,  of  the  said  Robert 
UiirdiSwo^"^  Shank  Atchesoriy  dunng  the  trials  and  troubles  of  my 
lutelv.and  the  blessed  child  after  her  marriage.  ,  To  Captain  AoA^^ 
w?fe  one-third  Gordon,  his  wife  and  children,  300021  To  fVHUam  Salt- 
between  them,  ^^lly  his  wife  and  children,  3000/."     The  testatrix  died 

on  the  15th  of  March  1845. 

A  suit  ( fVhieldan  v.  Spode)  having  been  instituted 
by  the  executors  for  tiie  administration  of  the  estate  of 
the  testatrix,   sums  on  account  of  the  second  of  the 

above 


Whibldon. 


CASES  IN  CHANCERY.  171 

aboye  I^acies  had  been  carried  over  to  ^^  the  acootiut       1848. 
of  Captun  Robert  Crordon,  his  wife  and  children**    A      ^^^*^ 
petition  in  that  suit  was  presented  by  Captain  and    ^    v. 
Mrs.  Gordon  and    their  two  children^  both  of  whom 
were  living  at  the  date  of  the  codicil,   and  at  the 
time  of  the  decease  of  the  testatrix,  and  one  of  whom 
was  an  infant,  stating,  that  thej  were  advised,  that  on 
the  construction  of  the  above  bequest,  they  beoame 
entitled   to  the   legacy  as  joint-tenants,   the  parents 
being  together  entitled  to  a  third,  and  each  of  the  two 
children  to  a  third ;  and  accordingly  praying  payment 
to  the  parents  of  one  third  of  the  fund  in  Court,  and  to 
the  adult  child  of  another  third,  and  that  the  remain- 
ing third  might  be  carried  to^ihe  separate  account  of 
the  infant. 

The  Master  of  the  Bolls,  however,  declined  to 
decide  the  proper  construction  of  the  bequest  upon 
petition,  and  he  directed  a  suit  to  be  instituted. 

The  bill  in  the  present  case  was  accordingly  filed  by 
the  two  children,  against  their  parents  and  the  execu- 
tors ;  praying  a  declaration  in  accordance  with  the  alle* 
gations  of  the  petition. 

Mr.  Turner  and  Mr.  fF.  D.  Evans,  for  the  Plaintifis. 
There  are  two  questions,  Ist.  Whether  the  parents  take 
life  interests  with  remidnder  to  the  children;  or  as 
joint-tenants  with  their  children.  2nd.  Supposing  they 
take  as  joint-tenants,  then  whether  Captain  Gordon  and 
his  wife  are  to  be  reckoned  as  two  persons,  or  as  one. 
The  rule  of  law  on  the  former  point,  recognised  in  WiUTs 
Caae  (a),  and  acted  upon  ever  since,  is,  that  if  there  is 

a  simple 

(a)  6  RepJie  b 
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1848.       a  fiimple  gift  to  parenta  and  childreD}  and  tliere  be 
^J^^JT      children  livine  at  the  time,  the  children  take  with  their 

Gordon  ®  ,  •  . 

V.  pnrents ;  but  if  there  be  no  children  living  at  the  time, 

"'B*-'^®'^-    then  the  parents  take  for  their  lives,  with  remainder  to 
their  children* 

[7%e  Mastsb  of  the  RoLLS  intimated  his  concur- 
rence in  this  view,  saying,  that  he  believed  in  all  the 
instances  in  which,  where  there  had  been  children  living 
at  the  time,  and  the  parents  had  been  held  to  take  life 
interests  with  remainder  to  the  children,  the  gifts 
had  not  been  simple,  but  had  contained  some  intima* 
tion  of  an  intention  that  thej  should  so  take.] 

On  the  2nd  point,  the  rule  of  law  is  stated  in  Little^ 
ton.  (a)  '<  If  a  joint  estate  be  made  of  land  to  a  hus- 
band and  wife,  and  to  a  third  person,  in  this  case 
the  husband  and  wife  have  in  law,  in  their  right,  but  the 
moiety.  And  the  cause  is,  for  that  the  husband  and 
wife  are  but  one  person  in  law."  "  In  the  same  manner 
it  is,  where  an  estate  is  made  to  the  husband  and  wife 
and  to  two  other  men ;  in  this  case  the  husband  and 
wife  have  but  the  third  part,  and  the  other  two  men 
the  other  two  parts.**  The  Anonymous  Case  reported 
in  Skinner  (b),  is  an  authority  exactly  in  point  to  the 
same  effect,  and  like  the  present,  was  the  case  of  a 
legacy :  Bricker  v.  Whatley  (e),  also  contains  a  recog- 
nition of  the  general  rule.  The  bequest  there  was,  '<  in 
equal  shares  between  the  testator's  kinsmen,  Bichard 
Bricker 9  Christian  Bricker  his  sister,  and  his  cousin 
Stephen  Whatley  and  Hester  his  wife,  equally  to  be 
divided  among  them;"  and  '^it  being  proved  that  the 

wife 

(a)  §  291.  y  (c)  1  Ferwm,  233. 

lb)  Skhmer,  182.,  and  4  Fm. 
Abr.  154.  pi  10. 


GOHDON 
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wife  was  only  of  kin  to  the  testator  and  not  the  1848. 
husband,  the  Lord  Keeper  was  of  opinion,  that  the 
husband  and  wife  should  have  but  one  third  part;  ^'9. 
and  the  rather  for  that,  he  observed,  the  two  ands  WuiBtDox. 
in  this  devise,  viz.,  to  A.  B.  and  C.  and  W.  his 
wife;  and  though  a  man  may  devise  to  ten  persons, 
and  add  an  and  betwixt  every  person's  name,  yet 
it  is  not  natural  or  usual  to  add  an  and  till  you  come 
to  the  last  person."  Back  v.  Andrew  {a)  is  another 
authority  in  which  the  general  rule  stated  by  Littleton 
is  recognised.  No  authorities  are  to  be  found  tending 
to  impugn  this  rule  until  the  modem  cases  of  JPaine  v. 
Wagner  (]k)  and  Warrington  v.  Warrington,  {c)  The 
former  is  perhaps  distinguishable  from  those  already 
dted  and  from  the  present,  inasmuch  as  the  family 
between  whom  the  question  arose  were  named  and 
described  as  *'  Mr.  and  Mrs.  W.  and  children.'*  The 
Yice-ChanceUor  says,  ''All  parties  who  are  either  named 
or  described,  are  to  take  as  between  themselves  as  tenants 
in  common."  His  Honor  seems,  too,  to  have  dwelt  on 
the  last  circumstance,  and  to  have  considered  himself 
authorised  to  escape  from  the  effect  of  the  rule  by 
holding  that  the  parties  were  not  to  take  as  joint- 
tenants,  —  a  ground  of  distinction  quite  untenable,  and 
which  was  expressly  disclaimed  by  the  Vice-chancel- 
lor Wigram  in  Warrington  v.  Warrington  (c),  which 
case  his  Honor  distinguished  from  those  put  by  ZiY- 
ileton^  in  this :  —  that  the  husband  and  wife  were  not 
placed  first  in  the  enumeration,  as  is  done  in  Littleton^ s 
illustrations ;  and  from  Bricher  v.  Whatky,  by  noticing 
that  the  word  and  did  not  there  occur  before  the 
husband's  name,  to  afford  an  indication  of  his  being 
intended  as  the  last  persou  in  the  enumeration.  Whe- 
ther, 

(a)  2  Vernon,  120.  ^  (c)  2  Hare,  54. 

w  (b)  12  Sim.  p.  188. 
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1 848.        ther^  boweyer,  these  recent  cases  are^  or  are  not  dis- 

^  ^^^^       tinguishable  in    their  circumstances    from    the   older 

V.  authorities,  it  is  submitted  that  the  general  rule  laid 

WiiiELDON.     Jq^jj  Y)j  Littleton  has  been  long  established,  and  must 

still  be  considered  to  be  the  law. 

Mr.  Ayrton,  for  the  executors. 

Mr.  Darta,  for  the  Defendant  Captain  Gordon^  con- 
tended, first,  that  the  intention  of  the  testatrix  was, 
that  the  parents  should  take  life  interests,  with  re- 
mainder to  their  children ;  but  that  if  the  Court  should 
not  adopt  this  view,  then,  secondly,  that  the  parents 
were  each  entitled  to  an  equal  share  with  the  children. 
In  support  of  the  former,  he  cited  Morse  y.  Morse  (a), 
and  Jeffery  v.  Honywood.  (ft) 

Mr.  AmphUtty  for  the  Defendant  Mrs.  Gordon.  There 
can  be  little  doubt,  that  in  all  gifts  of  this  kind,  the 
real  intention  (though  the  donor  may  have  fuled  to 
express  or  intimate  it)  is,  that  the  parents  should  take 
for  their  Uves,  with  remainder  to  the  children.  With 
respect  to  the  general  rule  to  the  contrary  supposed  to 
have  been  established  by  WxUts  Case,  it  may  be  re- 
marked, that  no  question  of  the  kind  was  reaUy  in  issue, 
in  that  case,  and  that  the  rule  as  there  stated  may 
consequently  be  looked  upon  as  a  mere  dictum.  Even 
if  it  is  to  be  taken  as  a  rule  where  no  contrary  intention 
is  intimated  by  the  testator,  the  present  codicil  does 
afford  some  evidence  of*  a  contrary  intention.  Looking 
at  the  reasons  assigned  for  the  bequest  in  the  case  of 
Mr.  Atclieson,  it  appears  clear,  that  in  these  legacies 
the  father  was  the  primary  object  of  the  testatrix's 
bounty,  and  that  the  regard  for  the  children  was  simply 

derivative 

(a)  2  iSSm.  485.  (6)  4  MedtU  398. 


Whibldok. 
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derivatiYe  from  that  entertained  towards  the  parent.        1848* 
This  would  lead  to  the  conclusion,  that  all  the  children     ^^^^^  * 
of  the  father  were  meant  to  share  in  the  benefit  of  his  v. 

l^acy,  including  those  after  bom  as  well  as  those  living 
at  the  death  of  the  testatrix ;  to  accomplish  this,  life 
interests  must  be  given  to  the  parents. 

If  the  Court  should  come  to  a  contrary  conclusion  on 
this  point,  and  hold  that  the  parents  and  the  children 
living  at  the  death  of  the  testatrix  are  to  take  together 
as  joint  tenants,   then,  notwithstanding  the  rule  laid 
down  by  Littleton,  each  of  the  parents  is  entitled  to  an 
equal  share  with  the  children.     The  proposition  that 
husband  and  wife  are  to  be  regarded  as  one  person  is 
true  for  some  purposes,   such  as  upon  questions  of 
tenure,  which  were  principally  in  LittletarCa  contempla- 
tion, but  it  cannot  be  considered  true  as  universal. 
The  case  of  The  Attamey^General  v.  Bacchus  (a)  is  an 
instance  to  the  contrary.     The  real  question  is,  what 
was  the  intention  of   the  testatrix,  to    be  gathered 
from  the  expressions  made  use  of.    The  circumstance  of 
the  word  and  occurring  before  the  husband's  name,  the 
existence  of  which  in  the  case  of  Bricher  v.  Whatley, 
and  its  omission  in  the  case  of  Warrington  v.  Warrington, 
was  relied  on,  as  affording,  in  the  one  case,  a  presump- 
tion that  he  was  to  be,  and  in  the  other,  that  he  was  not 
to  be  r^arded  as  the  last  person  in  the  enumeration,  may 
have  been  rightly  so  relied  on  in  those  cases,  where  the 
husband  and  wife  came  last  in  the  enumeration.     The 
case  is  entirely  different  where,  as  in  the  present  in- 
stance, the  husband  and  wife  came  first ;  and  the  ques- 
tion then  is,  what  inference  is  to  be  drawn  from  the 
insertion  or  omission  of  the  word  "  and^  between  the 
names  of  the  husband  and  wife.     The  husband  and 

wife 

(a)  9  Price,  SO.,  and  11  Price,  547. 


Gordon 
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1848.  wife  being  first  in  the  enomeration  the  case  is  just 
reversed,  and  the  interposition  of  the  word  ''  and " 
p7"  between  the  husband  and  wife  would  be  the  ground 
wiiicLDoN.  f^j.  presuming  that  they  were  regarded  as  one  person, 
and  the  contrary  inference  is  to  be  drawn  from  its 
omission.  '*  To  Captain  Robert  Gordon  and  his  wife 
atKf  his  children'*  would  have  been  the  natural  mode 
of  expression,  if  the  testatrix  had  looked  upon  the 
husband  and  wife  as  one  person;  but  ''To  Captain 
Robert  Gordon,  his  wife  and  children/'  shews  that  the 
testatrix  contemplated  them  as  distinct 

Mr.  Turner,  in  reply. 


The  Master  of  the  Rolls  siud,  he  must  look  at 
the  authorities  before  deciding  this  case.  From  the 
bequest  itself  be  could  collect  nothing  more  than  an 
intention  that  the  husband,  wife,  and  children  should  all, 
in  some  way  or  other,  derive  a  benefit  from  it. 


Aug.  3.  Tlie  Master  of  the  Rolls. 

The  only  intention  of  the  testatrix  which  is  indicated 
by  the  will,  is,  that  a  legacy  of  3000/.  should  be  given 
''  to  Captain  Robert  Gordon,  his  wife  and  children."  The 
testatrix  has  used  no  words  from  which  it  can  be  dis- 
covered,  what,  if  any,  intention  she  had,  with  respect  to 
the  proportions  in  which  the  l^atees  were  to  take 
and  enjoy  the  legacy  thus  given  to  them  jointly. 
Under  such  circumstances,  the  proportion  must  be  de- 
termined by  the  ordinary  rule  of  law  applicable  to 
such  cases ;  and  there  being  nothing  to  distinguish  the 

present 
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present  case  from  those  in  which  the  rule  stated  in 
Littleton,  and  applied  in  the  several  cases  cited  at  the 
bar,  was  acted  upon,  I  am  of  opinion  that  the  legatees 
must  take  in  thirds ;  viz.  the  husband  and  wife  one,  and 
the  two  children  each  of  them  one. 


177 


1848. 


OORDON 

V, 

Whieldon. 


CAZALET  t;.  SMITH. 


1847. 
Nov.  20. 


TN  this  case  a  small  fund  to  which  parties  were  con- 
tingently  entitled,  was,  for  the  purpose  of  saving 
the  expense  of  serving  the  petition  for  payment  (when 
it  should  become  payable)  on  different  parties,  carried 
over  to  a  contingent  account,  headed  as  follows :  — 
'^  The  I^aoy  account  of  Charlotte  Cazalet,  one  of  the 
infant  children  of  Olympia  Ccualet,  on  her  attaining 
twenty-one  years,  or  marriage." 


Legacy  car- 
ried over  to  a 
separate  con- 
tingent ac- 
count, in  order 
to  avoid  the 
expense  of 
serving  all 
the  parties 
interested. 


The  l^atee  having  attained  twenty-one, 

Mr.  Remhaw  noW  supported  a  petition  for  payment, 
and  the  order  was  made  without  serving  aU  the  other 
parties,  (a) 

(a)  Reg,  Lib.  1847  A,  fol.  138.   See  Handley  v.  Metcalfe,  9  Beat. 
495. 
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1847. 


Nov.  2. 
Dec.  S.S. 

In  1841,  a 
Defendant  ap- 
peared bv  his 
Six  Clerk  and 
described  him- 
self as  resident 
at  C.    After 
the  abolition 
of  the  office  of 
Six  Clerk, 
he  stated  no 
address  for 
service,  as  re- 
quired by  the 
20th  General 
Order  of  Oc/o- 
ber  1842,  and 
went  to 
America.     An 
application 
that  service  of 
all  proceed- 
ings at  C 
should  be 
deemed  good 
service,  was 
refused. 


HUGHES  V.  WHEELER 

rpHE  bill  in  this  case  was  filed  in  1841^  and  one  of 
-^  the  Defendants  was  Mr.  John  Rumsey,  a  solidtor. 
He  appeared  on  the  23rd  of  July  1841,  in  the  then 
usual  form  by  his  Six  Clerk,  and  gave  as  his  place  of 
residence  No.  2.  Christopher  Street,  Finshury  Square^ 
which  was  accordingly  entered  in  the  Six  Clerk's  books. 
He  filed  his  answer  on  the  12th  of  February  1842. 

On  the  28th  of  October  1842,  the  office  of  Six  Clerk 
was  abolished  (a);  and  by  the  Greneral  Orders  of  the 
26th  of  October  1842,  provision  was  made  for  the  fptare 
service  of  proceedings  on  parties  and  their  solicitors. 
By  the  17th  of  such  Orders  (i)  solicitors  are  to  state 
their  addresses  for  service  on  all  pleadings  and  proceed- 
ings, and  by  the  20th  of  such  Orders  (c)  parties  pro- 
ceeding in  person  are  to  do  the  like. 

Bumsey  not  having  taken  any  proceeding  since  the 
Orders  of  1842  came  into  operation,  had  not  stated  any 
address  for  service ;  ^and  it  having  become  necessary  to 
serve  him  with  a  copy  of  a  petition  for  a  Receiver,  in- 
quiry was  made  after  him,  and  it  was  found  that  he  was 
resident  somewhere  in  America, 


Mr.  F.  T.  White  now  moved  that  service  of  all  pro- 
ceedings in  the  suit  affecting  Bumsey  might,  if  served 

at 


(a)  5&6rtcLc. lOS. 
(c)  Jbid.  214. 


(b)  Ordkui  Can.  213. 
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at  2.  Christopher  Street^  Finabury  Square,  be  deemed        1847. 
good  service.  ^tT**^^*^ 

V. 

TTie  Masteb  of  the  BoLLS  said  he  would  inquire  as     Whbblbr. 
to  the  practice. 


Mr.  F.  T.  White  renewed  his  application,  and  stated       Bee.  3. 
that  none  of  the  Greneral  Orders  were  applicable  to 
this  case.    It  was  supposed  that 

The  Masteb  oftikje  Bolls  had  made  the  order. 


The  Begistrar  hesitated  in  drawing  it  up. 

Mr.  F.  T.  WhUe  applied  that  tiie  order  might  be       Dec.  a 
drawn  up. 

The  Masteb  of  the  Bolls  said  the  matter  had 
been  misconceived ;  that  there  was  no  reasonable  chance 
that  the  proceedingSy  if  served  at  the  place  proposed, 
would  ever  reach  Rumsey,  and  that^he  could  not  make 
the  order.  He  directed  the  petition  for  a  Beceiver  to 
be  brought  on  in  the  absence  of  Runuey,  who  was  a  de- 
faulting bankrupt  trustee. 


This  was  done  accordingly ;  and  upon  the  explanation 
in  the  affidavit  as  to  his  absence,  an  order  for  aBeceiyer 
over  the  trust  property  was  made  in  his  absence. 


N2 
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Jl%  6.       Lord  WELLESLET  v.  The  Earl  of  MORNING- 
TON. 

By  the  terms      A  N  Injanction  had  been  granted  restraining  the  Earl 
tio^A^was  ^^  Momingtan  from  cutting  timber,  &c,  but  the 

restrained,  but  terms  of  the  injunction  did  not  extend  to  his  ''  servants 

it  did  not  ex*         j  .    « 

tend  to  «  his    ^^  agents. 

servants  and 

motion  to  Mr.  Roupell  and  Mr.  Heathfield  now  moved  to  corn- 

commit  his       nait  Richard  Bailey,  an  agent  of  the  Earl,  for  a  breach 

a^ent  O*  jl/. 

for  breach  of     of  the  injunction. 

the  injunction 

but,  tetnble,    '       ^*  Willcocki  contrh,  contended  that  Bailey  not  being 

that  be  might    named  in  the  writ,  was  not  liable  for  the  breach  of  «i 

be  proceeded 

against  for        injunction  granted  against  a  different  person,  and  which 

if  hrknoT'"  ^^^  °^*  ®^*®^^  *^  ^^  ^®^*«- 

ingly  aided 

!<!^.^  breach       ^*  ^^P^^U  "^  reply,  referred  to  The  Imperial  Gas 

of  the  injunc-    Liffhi  Company  v.  Clarke  (a),  Casamajor  v.  Sirode.  (i) 
tion. 

The  Master  of  the  Rolls. 

You  do  not  ask  to  commit  him  for  the  contempt,  but 
for  the  breach  of  an  injunction  by  which  he  is  not 
enjoined.  I  think  the  objection  fatal  to  this  form  of 
notice  of  motion ;  but  I  by  no  means  think,  that  be- 
cause Bailey  is  not  enjoined  in  his  character  of  servant 
and  agent,  he  cannot  be  punished  for  knowingly  aiding 
and  assisting  Lord  Momington  in  doing  that  which  this 
Court  has  expressly  prohibited.  I  must  refuse  this 
motion,  but  without  costs. 

^    (a)  Younge,  580.  x     (h)  1  Sim,  ^  St.  381. 
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1848. 


Lord  WELLESLEY  v.  The  Earl  of  MORNING-     J«««'  i.  «• 

TON. 


nPHE  Plaintiff,  having  failed  in  his  motion  to  commit  An  injunction 
Mr.  BatUy  for  a  breach  of  the  injunction,  which  against  A. 


H      •■---■- 


apphed  to  the  Earl  only,  and  not  to  his  agents,  now  restraining 

,  .    1.       -    \  .     ,    .  hira(butnot 

moyed  to  commit  mm  for  the  contempt,  m  bemg  party  expressing  his 

and  privy  to,  apd  in  aiding  and  assisting  the  breach  sc'^an's  and 

of  the  injmiction,  which  restrained  the  Defendant,  the  cutting  timber. 

Earl  of  Maminffton,  from  cutting  timber,  &c,  Batley  at  ^  'g^genr"* 

the  time  knowing  that  these  acts  were  forbidden.  with  know- 

ledge of  the 
injunction,  cut 

It  was  proved  that  Bailey^  who  was  the  agent  and  ^«  timber. 

ni-nii*           i«          i»            •         i«  Held,  that  B, 
manager  ot  the  Hiarl,  from  the  tune  of  granting  the  in-  might  be  corn- 
junction  in  1846,  had  cut  trees  and  underwood,  and  ro>"ed  for  the 

,  contempt, 

appropriated  the  produce  to  the  purposes  of  the  Earl,  though  not 

and  that  he  had  interfered  in  letting  the  property  and  ^^^  breach  of 

D  tr    r      J     ^       the  injunction. 

taking  fines.  All  these  acts  were  in  breach  of  the  in- 
junction, and  some  of  them  had  been  done  after  Batley 
had  been  served  with  clear  and  distinct  notice  of  the 
terms  of  the  injunction. 

Mr.  Roupell  and  Mr.  Heathfieldy  in  support  of  the 
motion.  The  former  motion  failed  in  consequence  of 
this  technical  objection :  —  that  it  was  to  commit  for  a 
breach  of  an  injunction  which  accidentally  omitted  the 
words  '<  servants  and  agents "  The  present  motion 
is  in  a.  different  form,  and  seeks  to  commit  for  the 
contempt,  in  knowingly  assisting  in  a  breach  of  the  in- 
junction. 

The  Court  will  interfere,  where  a  person,  though  not 
enjoined,  wilfully  assists  in  the  act  forbidden  by  the 

N  3  Court 
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1848.        Court,  as  in  Lewes  v.  Morgan  (a),  where  after  an  in- 

^^*^^^    junction  granted  against  Morgan  from  receiving  rents, 

Wbllbslbt    Lewes^  the  solicitor  of  Morgan^  with  knowledge  of  the 

Eari  of       ^^^9  received  them,  an  order  was  made  for  his  com- 

MoRNiNOToif.  mittal  for  the  contempt 

So,  where  a  party  assaults  an  officer  of  the  Court  in 
the  discharge  of  his  duty ;  Elliot  v.  Halmarack  (h) ;  or 
displaces  a  receiver;  Broad  v.  W%ckham{c)\  or  inter- 
feres with  the  execution  of  its  process;  Ex  parte 
Clarke  (d);  or  obstructs  or  interferes  with  the  due 
course  of  justice ;  Lechmere  CharUinCs  Case  {e\  Littler 
V.  Thomson  (g);  the  Court  interferes  and  punishes  for 
the  contempt 

Mr.  Turfier,  for  the  trustees,  supported  the  applica- 
tion, arguing  that  it  was  necessary  to  make  amenable 
third  parties  who  were  instrumental  in  committing  acts 
in  breach  of  the  order  and  injunction  of  the  Court,  or 
in  obstructing  its  process ;  otherwise  the  judicial  power 
of  the  Court  would  be  crippled,  and  its  orders  evaded. 
That  the  Court  did  interfere  in  such  cases,  espedally  in 
the  instance  of  marriages  of  wards,  where  it  committed 
all  persons  concerned,  whether  restrained  by  injimction 
or  not. 

Mr.  Walpole  and  Mr.  WiUcock  said,  that  by  their  ad- 
vice Mr.  Bailey  threw  himself  on  the  favourable  con- 
sideration of  the  Court,  and  regretted  if  he  had,  through 
error  and  misapprehension,  done  any  thing  that  might 
be  deemed  a  violation  of  the  order  of  the  Court,  which 

he 

(a)  5  Price,  42.  (d)  1  Rvu.  ^  MyL  563. 

(6)  1  Mavoak,  302.  (e)  2  Myl.  ^  Cr.  p.  342. 

(c)  4  Am.  511.  (g)  2  Beav.  120. 
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he  had  erroneously  considered  applicable  to  the  Earl        1848. 
onlj.     They  said,  that  nothing  had  been  done  since     ^^^^^'^"^ 

the  first  motion,  and  that  Mr.  Bailey  had  already  been  Wellbslbt 
punished  by  having  to  pay  his  own  costs  of  the  former       ^*   ^ 

motion,  which  were  very  considerable.  Morninoton. 

7S^  Master  of  the  Bolls. 

Does  the  Plaintiff  press  for  a  committal  ? 

Mr.  BoupeU  stated  that  it  was  not  his  desire  to  press 
for  the  committal. 

271^  Masteb  of  the  Bolls.  By  the  forbearance  of 
the  Plaintiff,  I  am  spared  the  painful  necessity  of  mak- 
ing an  order.  If  the  matter  had  been  pressed,  I  should 
have  found  it  my  duty  to  commit  Mr.  Bailey  for  his 
contempt  in  intermeddling  with  these  matters ;  some  of 
his  acts  in  contravention  of  the  injunction  are  distinctly 
proved,  though  with  respect  to  others  there  may  be 
some  shadow  of  doubt. 

Bailey  in  the  position  in  which  he  was,  and  knowing 
the  duty  of  the  Earl  of  MormTiffton^  ought  to  have  taken 
care  not  to  do  any  acts,  in  violation  of  the  order  of  the 
Court  I  am  glad  to  be  relieved  from  the  necessity 
of  ordering  a  conmiittal,  but  Bailey  must  pay  the  costs 
of  the  motion. 


A  question  was  raised,  whether  it  was  necessary  to 
serve  the  trustees  with  notice  of  this  application. 

The  Masteb  of  the  Bolls  said  he  thought  that  the 
trustees  had  been  properly  made  parties  to  the  applica- 
tion to  commit. 

N4: 
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%M  tJ  fn^^rn^  ^JU,^.M,.0^-  <)?/. 


1847.     . 
Nov.  16.  17. 

1848.  MASTER  V.  DE  CROISMAR. 

June  12. 


By  the  settle-  XN  the  month  of  December  1822,  a  marriage  was  m 
SeTmaniagc  "  contemplation  between  the  Defendant,  the  Marquis 
of  an  Engluh    (then  the  Comte)  de  Croismar  (a  French  subject,  and  an 

j&cjv  With  &  

foreigner,  her    tdien  here),   and  the  Defendant  his  now  wife,   then 

Bank  annuities  Sophia  Sver.  an  English  woman.  Previous  to,  and  in 
were  settled  m       ^  /.         i  i       i  .  . 

trust  for  her,    consideration  of  such  contemplated  marriage,  an  m* 

^^\  th  *^"hil-  ^®^*"^  o^  settlement  was  duly  made  and  executed  hj 
dren ;  and  her  and  between  Sophia  Syer  of  the  first  part,  the  Comte 
were^irected  *  Croismar  of  the  second  part,  and  Georye  Frederick 
to  be  sold  and  Jones^  Charles  Legh  Hoskins  Master^  and  John  lAoyd 
held  on  similar  of  the  third  part     The  settlement  recited,  that  Miss 

trusts.  And  Sy^r  was  entitled  to  1657/.  18«.  (being  a  moiety  of 
It  was  agreed  .  • 

between  all       3315Z.  16«.  3  per  cent  Consolidated  Bank  Annuities,) 

^^  H  ^^h^  -  standing  in  the  names  of  Dame  Mary  Anne  Syer,  Borne 

band  cove-  Bame^  and  John  Syer^  in  the  books  of  the  Bank  of 

in  cSaSr  England,  and  alsoto  3146/.  lis.  Id.  (being  one  moiety  of 

real  or  per-  6293/.  15^.  2d.  new  4  per  cent.  Bank  Annuities,  standing 

Bonal  estate 

should  vest  in  ^  ^^  name  of  John  Syer  alone,  in  the  same  books) ;  and 

the  wife,  or  in  that  under  two  appointments  therein  mentioned  Miss 

right,  he,  as  Syer  would,  immediately  on  the  decease  of  her  mother, 

far  as  he  \^  entitled  to  the  sum  of  2031/.  5*  (being  one  moiety 

would,  either'  of  4062/.  \0s.  3  per  cent  Consolidated  Bank  Annuities, 

^^.l*^ *"  standinff  in  the  names  of  Lewis  Cochrane  and  Robert 
concurrence  ° 

with  his  wif»*,  Richards,  in  the  said  books);  also  to  3006/1  6s.  Wd. 
upon  the  "^"^  (being  one  moiety  of  6012/.  13*.  lOi  3  per  ce*t  Re- 
trusts,  and       duced  Bank  Annuities,  standing  in  the  names  of  Lewis 

powers  &c.  Cochrane  and  Robert  Richards  in  the  same  books) ;  and 
therein  ex-  jg^ 

pressed  con* 

ccrning  the  Bank  annuities.  Real  estates  descended  on  the  wife.  The  husband 
and  some  of  the  children  were  aliens.  Held,  that  the  lands  descended  were  bound 
by  the  covenant,  and  that  they  ought  to  be  sold  and  the  produce  invested  on  the 
same  trusts  as  the  Bank  annuities. 
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ako  to  the  sum  of  895/.  Ss.  Sd.  (being  one  moiety  of       1848. 
the  sum  of  1790t  11*.  5rf.  like  annuities^  standing  in     ^^^T""^"^^ 
the  names  of  John  Syer  and  Bame  Bame  in  the  same  v. 

books):  and  that  it  was  agreed,  that  all  the  Bank  An-  I^kCroismar, 
nnities  to  which  Miss  Syer  was,  or  would  be  entitled, 
ahoold  be  assigned  bj  her  to  the  persons  named  as  par- 
ties to  the  settlement  of  the  third  part,  subject  to  the 
trusts  therein  mentioned.  And  it  was  further  recited, 
that  by  the  indentures  therein  mentioned,  certain  free- 
hold and  leasehold  hereditaments  had  been  conveyed 
and  assigned  to  the  trustees,  for  the  use  of  Miss  Syer 
until  the  marriage,  and  afterwards  in  trust  for  sale, 
and  upon  trust  that  the  trustees  should  hold  the  sur- 
plus money  to  arise  from  the  sale  upon  the  trusts 
thereof  declared  in  the  settlement  And  further  recit- 
ing, that  by  certain  indentures,  the.  estates  therein  men- 
tioned had  been  conveyed  to  the  uses  to  which  the 
same  before  stood  limited,  until  the  said  marriage 
should  be  solemnised,  and  afterwards,  to  the  use  of  the 
trustees  of  the  settlement  on  trust  for  sale,  and  upon 
trust,  to  invest  the  residue  or  surplus  of  the  purchase- 
money  on  Government  or  real  securitiea,  and  pay  the 
interest  thereof  to  the  mother  of  Miss  Syer  for  her  life, 
and  after  her  death  to  hold  the  principal,  upon  the 
trusts  of  the  settlement 

It  was  then  witnessed,  that  in  pursuance  of  the 
agreement,  and  for  the  considerations  therein  men- 
tioned. Miss  Syer  assigned  the  several  stocks  and  funds 
to  which  she  was  entitled  in  possession,  and  also  the 
several  stocks  and  funds  to  which  she  was  entitled  in 
remainder  expectant  as  aforesaid,  upon  trust,  as  to 
the  funds  to  which  she  was  entitled  in  possession,  after 
the  marriage,  to  raise  150/.  for  the  Comte  de  CroUmar, 
and  sutgect  thereto,  during  the  joint  lives  of  the  hus- 
band and  wife,  to  pay  to  the  husband  the  dividends  of 

one 
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1848.  one  moiety  of  the  funds,  and  to  receive  the  dividends 

^fT^^^"^  of  the  other  half  for  the  sole  and  separate  use  of  the 

Mabtbr  ^          ^                                   ... 

o.  wife,  without  power  of  anticipation.     And  after  the 


DBCaoisiaB* 


decease  of  either  of  them,  to  paj  the  dividends  of  the 
whole  to  the  survivor;  and  after  the  decease  of  the 
survivor,  in  trust  for  the  issue  of  the  marriage,  either 
according  to,  or  in  default  of  appointment,  as  in  the 
settlement  stated.  And  as  to  the  funds  or  stocks  to 
which  Miss  Syer  was  entitled  in  reversion  or  remainder, 
the  trustees,  after  the  death  of  the  prior  tenant  for 
life,  and  except  as  to  the  150/.  to  be  raised  for  the  hus* 
band,  were  to  stand  possessed  thereof,  in  trust  for  the 
husband  and  wife,  and  the  survivor  of  them  for  life ; 
and  after  the  decease  of  the  survivor,  upon  the  same 
and  the  like  trusts  for  the  benefit  of  the  issue,  if  any,  of 
the  marriage,  as  were  before  declared  concerning  the 
other  funds  for  the  benefit  of  the  same  issue ;  and  in 
case  of  the  failure  or  determination  of  those  trusts,  then 
on  the  other  trusts  in  the  settlement  particularly  men- 
tioned 

The  indenture  next  proceeded  to  declare  the  trusts 
respecting  the  monies  to  arise  from  the  sale  of  the  two 
classes  of  real  estate  conveyed  to  the  trustees ;  and  the 
trusts  declared  as  to  the  money  to  arise  from  the  sale 
of  the  hereditaments  to  which  Miss  Syer  was  entitled 
in  possession,  were  declared  with  reference  to  the  trusts 
on  which  the  stocks  to  which  she  was  entitled  in  pos- 
session were  to  be  held,  and  the  trusts  of  the  money  to 
arise  from  the  sale  of  the  hereditaments  in  which  her 
interest  was  reversionary,  were  declared  with  reference 
to  the  trusts  on  which  the  stocks  to  which  she  was 
entitled  in  reversion  were  to  be  held.  The  settlement 
contained  a  power  to  change  the  trustees,  and  some 
usual  covenants,  and  so  far  no  difficulty  appeared  to  have 

arisen 


\ 


\ 
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"^  its  conBtructioDi  and  no  question  was  now        1848. 


'1  of  the  settlement,  there  was  this  ^^C^obmab. 
1,  it  is  hereby  declared  and  agreed 
uil  the  said  parties  to  these  presents,  to 
t'  intent  and  meaning,  and  in  particular  the 

i'les  Louis  Comte  de  Croismar  doth  hereby,  for 
wif,  his  heirs,  executors,  and  administrators,  cove* 
lant,  promise,  and  agree  to  and  with  the  said  trustees 
[naming  them],  their  executors  and  administrators,  that 
in  case  the  said  intended  marriage  shall  be  solemnised, 
and  any  property,  real,  personal  or  mixed,  shall,  at  any 
time  during  the  said  intended  coverture,  be  given,  de- 
vised, or  bequeathed,  or  in  any  manner  howsoever  vest 
in  the  said  Sophia  Syer,  or  in  his  own  right  as  her  hus- 
band, then  and  in  such  case,  he  the  said  Comte  de  Crois' 
mar,  as  far  as  he  lawfully  may  or  can,  shall  and  will, 
^ther  alone  or  in  concurrence  with  the  said  Sophia 
Syevy  his  intended  wife,  and  at  the  costs  and  charges  of 
such  property,  do  all  such  acts  whatsoever,  as  shall  be 
necessary  or  proper  for  settling  the  same  property,  for 
all  the  estate  and  interest  of  the  said  Sophia  Syer  or  of 
the  said  Charles  Louis  Comte  de  Croismar,  as  her  hus- 
band, upon  and  for  the  trusts,  intents  and  purposes, 
and  under  and  subject  to  the  powers,  provisions,  de- 
clarations and  agreements  hereinbefore  expressed  and 
declared  or  referred  to,  concerning  the  reversionary 
Bank  Annuities  hereby  assigned  or  intended  so  to  be, 
or  such  or  so  many  of  them,  as,  for  the  time  being, 
shall  be  subsisting  undetermined  or  capable  of  taking 
effect,  and  so  far  as  the  nature  of  the  property  and  the 
rules  of  law*  or  equity  will  permit*" 

The  marriage  took  effect,  and  there  were  issue  of 
the  marriage  six  children,  of  whom  the  eldest  had  at- 
tained 


■rfl.t 
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1848.    .  tained  the  age  of  twentj-one  years.     The  two  elder 
Vp*^**^^    children  were   bom    in  France  and  were  aliens,  the 
V.  othe^  were  bom  in  England^  and  were  English  sub- 

DeCrohmab.  j^^^g^     r^^Q  youngest  was  dead. 

In  the  year  1836,  the  Marquise,  upon  the  death 
of  her  uude  without  issue,  became  entitled  to  certain 
real  estate,  under  an  ultimate  remainder  in  a  settle- 
ment In  the  year  1843,  she  became  entitled  to  cer- 
tain other  real  estates  as  the  heiress  of  her  sbter. 

This  bill  was  filed  by  a  trustee  of  the  settlement,  to 
have  it  declared  that  these  real  estates  were  subject 
to  the  trusts  of  the  settlement,  and  to  have  them 
settled  accordingly.  Certain  inquiries  having  been 
directed  before  the  Master  and  being  completed,  the 
cause  now  came  on  to  be  heard. 

Mr.  Malins  and  Mr.  Heiffham,  for  the  tmstees, 
stated  the  case,  but  the  parties  interested  being  before 
the  Court,  they  were  precluded  arguing  it 

Mr.  Boupell  and  Mr.  John  Baily^  for  the  children 
bom  in  England^  contended,  that  the  property  was 
within  the  covenant  and  bound  by  it;  for  it  ex- 
pressed the  agreement  not  only  of  the  husband,  but  of 
all  the  parties  to  the  settlement  That  the  husband, 
an  alien,  could  take  nothing  by  operation  of  law ; 
Calvin^ s  Case  (a) ;  but  that  he  was  able  and  bound  to 
concur  with  his  wife,  under  the  3  &  4  fF.  4.  c.  74. 
8,  78.,  in  giving  effect  to  the  covenant. 

Mr.  Temple  and  Mr.  Gaseke,  for  the  children  boni 
abroad,  argued,   that  upon  the  real  intention  of  th4 

parties, 

(fl)  7  Sep.  17.  a. 
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parties,  these  real  estates  ought  to  be  sold,  and  the        1848. 
purchase-money  invested,   Williams  v.  Carter  (a) ;  that     ^'^JP'^^^ 
thereby  a  forfeiture  which  could  never  have  been  con-  «. 

tempUted  by  the  parties,  would  be  avoided,  and  all  ^"Cboismar. 
the  cestuis  que  trust  enabled  to  take  and  enjoy  the 
benefits  intended  for  them  by  the  settlement;   Du 
Ho/urmeUn  v.  Sheldon,  {b) 

Mr.  Tinney,  Mr.  Kindersley,  and  Mr.  Lewin,  for 
La  Marquise  de  Craismar,  argued ;  Ist.  That  the  real 
estate  in  question  did  not  fall  within  the  covenant, 
which  created  an  obligation  on  the  husband  only,  and 
not  on  the  wife ;  and,  that  the  husband  being  an  alien, 
took  no  interest  in  the  real  estate,  and  was  unable  to 
convey  any  thing ;  Co.  Litt.  42.  b. 

2ndly.  That  if  the  property  were  bound  by  the  cove- 
nant, still  that  it  would  not  be  enforced,  seeing  that 
the  effect  would  be  to  cause  a  partial  forfeiture.  That 
this  Court  will  not  decree  an  unreasonable  agreement  (c), 
nor  enforce  a  contract  '*  highly  unreasonable,''  Costigan 
V.  Hastier  (cf),  or  which  would  '^  operate  a  considerable 
hardship,''  Howell  v.  George  (e);  nor  compel  a  husband 
to  make  his  wife  join.  That  the  Court  oould  not  give 
effect  to  the  settlement  in  favour  of  aliens,  and  would 
not  specifically  perform  marriage  articles  partially ; 
Ctoring  v.  Nash  (g) ;  nor  interfere  with  or  alter  the  legal 
effect  of  the  covenant ;  Austen  v.  Taylor  {h) ;  Douglas 
V.  Congreve.  (f) 

That 

(a)  2  Sug.  Pow.  (6th   edit.)  {e)  1  Madd.  1. 

485.,  and  Appendix,  635<  (g)  3  Atk.  186. 

(6)  1  Beao.  79.»  and  4  Mgl.         {h)  1  Eden^  361.,  and  1  Amhl. 

4*  CV.  52$.  376. 

(c)  Anon.  2  Ca.  Ch.  17.  (0  1  Beav.  681 

li)2S€h.i  Lef.  160. 


Master 
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1848.    '       That  there  was  no  power  of  sale  of  the  property  oon- 

tained  in  the  settlement,  and  no  equity  in  favour  of 

©. ""       the  Crown  to  have  it  converted,  Burgess  v.  Wheate (a); 
DbCroismab.  ^^  ^y^^  jf  ^^  ^^^  ^^1^  ^^^  nothing,  the  Crown, 

who  claimed  through  the  alien,  was  entitled  to  no  more, 
Bumey  v.  MaedonaUL  (ft) 

Mr.  Turner  and  Mr.  Shebbeare,  for  the  Marquis  De 
Croismar. 

Mr.  Spurrier,  for  Lady  Syer. 

Mr.  Elmsley,  for  Janes,  a  trustee. 

Mr.  fVray,  for  the  Crown. 

Mr.  Soupell,  in  reply. 

Tlie  M  ASTEB  of  the  BoLLS  reserved  his  judgment. 


June  18.  The  Masteb  of  the  BoLLS. 

The  principal  question  in  the  cause  is,  whether  these 
subsequently  acquired  real  estates  are  subject  to  the 
covenant  contained  in  the  settlement,  and  supposing  it 
to  be  so,  it  is  further  made  a  question,  whether,  with 
respect  to  that  real  estate,  the  trusts  of  the  settlement 
can  or  ought  to  be  executed,  and  if  so,  whether  the 
estates  ought  to  be  sold. 

The  deed  having  made  distinct  provisions  as  to  what 
was  to  be  done  with  the  stock  to  which  the  lady  was 
entitled  in  possession  or  reversion, 'and  having  directed 

that 
(a)  I  Eden,  177.  (6)  15<SSm.6. 
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Master 


that  all  the  land  to  which  she  was  entitled  either  in  1848. 
poBsesfflon  or  in  reversion  should  be  sold,  and  that  the 
money  to  arise  fix>m  the  sales  should  be  invested  on  ^. 
distinct  tmsts,  which  are  capable  of  being  executed  for  I^Cboismab. 
the  benefit  of  aliens,  proceeds,  at  last,  to  make  provision 
for  any  property,  real,  personal  or  mixed,  which  the 
lady  might  acquire  during  the  coverture,  and  this  is 
done,  or  intended  to  be  done,  under  the  form  of  a  de- 
claration or  agreement  by  and  between  all  the  parties 
to  the  deed.  Something  which  (if  we  can)  we  are  to 
discover  from  the  dause,  was  declared  to  be  their  true 
intent  and  meaning,  and  resorting  to  the  words  at  the 
end  of  the  clause,  it  appears  to  have  been  their  true 
intent  and  meaning,  that  the  subsequentiy  acquired 
property,  real,  personal  or  nuxed,  should  be  settled, 
upon  and  for  the  trusts,  intents  and  purposes,  and 
imder  and  subject  to  the  powers,  provisions,  declan^ 
tions  and  agreements,  before  declared  or  referred'  to 
concerning  the  reversionary  Bank  annuities  thereby 
assigned  or  intended  so  to  be,  so  far  as  the  nature  of 
the  property  and  the  rules  of  law  would  permit. 

Now  land,  the  property  which  has  become  vested  in 
the  wife  since  the  marriage,  cannot  be  setUed  in  specie^ 
according  to  the  trusts  upon  which  the  reversionary  Bank 
annuities  are  settied,  without  some  of  the  persons  who 
were  intended  to  have  the  benefit  of  the  trusts  (who  are 
aliens)  being  deprived,  or  exposed  to  the  perils  of  being 
deprived  of  that  benefit. 

It  was  argued,  that  this  Court  would  not  enforce 
such  a  settiement,  and  that  because  some  of  the  in- 
tended objects  could  not,  or  might  not  have  the  benefit 
of  the  security  intended  for  all,  the  benefit  should  not 
be  given  even  to  those,  to  whose  enjoyment  of  it  no 
obstacle  was  interposed. 

It 
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1848.  It  does  not  appear  to  me  that  there  is  much  weight 

TT^^*"^     in  this  argument;  but  it  is  clear,  that  the  benefit  cannot 

V.  be  secured  for  all,  unless  the  land  be  sold,  converted 

DbCroismar.  Jj^|.^  money,  and  invested  in  that  form  which  was 

directed  as  to  the  lands  to  which  the  lady  was  entitled 
in  remainder.  And  considering  the  position  of  the  par- 
ties, and  the  consequences  which  might  follow  from  the 
alienage  of  the  husband,  (the  father  of  the  family  con- 
templated as  the  issue  to  be  born  of  the  marriage,)  and 
connecting  this  clause  with  the  other  parts  of  the  set- 
tlement, it  appears  to  me,  that  it  must  have  been  the 
true  intent  and  meaning  of  the  parties,  that  subse- 
,  quently  acquired  land  should  be  sold,  in  order  that  the 
money  to  arise  from  the  sale  might  be  securely  in- 
vested for  the  benefit  of  all  the  persons  for  whom  it 
was  intended  to  provide  by  the  settlement,  in  a  manner 
consistent  with  the  law. 

One  argument  was,  that  the  covenant  specially  re* 
garded  acts  to  be  done  by  the  husband,  and  was  framed 
upon  the  notion,  that  possibly  the  hysband  might  be- 
come naturalised  by  act  of  parliament,  which  he  never 
did ;  and  that  being  an  alien,  and  the  covenant  relating 
only  to  his  acts,  it  is  inoperative,  or,  at  least,  such  that 
.  this  Court  will  not  compel  the  performance  of  it,  even 
^  so  far  as  it  might  be  performed  consistently  with  the 
intention. 

It  is  said,  that  this  can  be  considered  only  as  a  direct 
tion  to  settle  real  estates  on  the  trusts  on  which  per- 
sonal estate  had  been  before  directed  to  be  held ;  that  it 
is  no  trust  to  sell  or  convert,  and  gives  no  power  to  sell 
and  convert ;  and  that  the  Court  is  not  entitled  to  treat 
the  clause  as  executory,  and  mould  it  in  such  a  manner 
as  to  effectuate  the  supposed  intention. 

Upon 
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Upon  the  best  consideration  I  have  been  able  to  give  1848. 
to  the  case,  I  cannot  view  it  in  that  light :  this  is  not 
the  case  of  a  bare  covenant,  imposing  a  particular  obli* 
gation,  upon  one  party,  without  reference  to  the  common  ^*  Crohmar. 
interest  to  which  several  parties  had  declared  their 
agreement  They  had  a  common  object  to  effectuate, 
in  which  all  were  intended  to  concur;  and,  with  a  view 
to  secure  that  common  object,  it  was  provided,  that  one 
party  should  do  certain  things ;  and  it  is  admitted,  that 
the  performance  of  that  particular  obligation,  taken 
literally  and  by  itself,  would  not  secure  that  common 
object.  Is  this  Court  compelled  to  allow  the  common 
object  to  be  defeated  or  to  fail,  because  of  the  insuffi- 
ciency of  the  means  which  are  specially  designated,  or 
ought  it  not  rather  to  imply,  that  all  lawful  means  or 
steps,  necessary  for  the  complete  accomplishment  of  the 
common  object,  were  intended  to  be  done  or  taken  by 
all  parties  to  the  deed  ?  With  reference  to  the  situation 
of  the  parties,  and  considering  the  intention  to  be  such 
as  I  have  stated,  the  clause  is,  undoubtedly,  very  im* 
perfect  and  inaccurate,  and  such  as  cannot  be  carried 
into  execution,  if  we  give  effect  to  the  bare  meaning  of 
the  words  in  which  it  is  expressed,  without  regard  to 
the  implications  which  result  from  the  context,  and  a 
consideration  of  the  scope  and  effect  of  the  whole  in- 
strument. 

The  case  is,  therefore,  unavoidably  attended  with 
oonnderable  doubt  and  difficulty;  but  it  appears  to 
me,  that  the  covenant,  or  rather  the  clause  in  which 
the  covenant  is  contained,  must  be  considered  as  exe- 
cutory. I  cannot  consider  it  to  be  exclusively  appli- 
cable to  property  over  which  the  husband  had  power 
jure  maritu 

Vol.  XL  O  According 
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1848.  According  to  the  generality  of  the  description  it 

Mastke      appears  to  me  to  comprise  all  property,  real,  personal 
o.  and  mixed,  which  might  become  vested  in  the  wife, 

and  might,  by  any  lawful  means,  be  conyeyed  or  trans- 
ferred to  the  trustees  for  the  benefit  of  all  the  objects 
of  the  settlement.  Any  other  construction  would,  as 
it  appears  to  me,  unnecessarily  defeat  the  intention  of 
the  parties,  and  render  the  clause  in  question  in- 
operatiye. 

Declare  that  the  lands  which  haye  become  yested  in 
the  wife  during  the  coverture,  are  subject  to  and  bound 
by  the  agreement  and  covenant  contained  in  the  last 
clause  of  the  settlement,  and  that,  in  order  to  the  due 
performance  of  the  said  agreement,  and  according  to  the 
true  intent  and  meaning  of  the  parties,  the  said  lands 
ought  to  be  sold,  and  the  surplus  of  the  monies  to 
arise  from  the  sale,  afker  paying  costs,  &c.,  ought  to  be 
invested  in  the  names  of  the  trustees,  on  such  and  the 
same  trusts,  as  in  the  settlement  are  declared  respect- 
ing the  reversionary  stock,  &c 


MotA  10.  FISHER  V.  PRICE. 

A  bill  sought,   riiHIS  case  came  before  the  Court  on  exceptions  to 
stockbrokera,  ^^®  Master's  report,  finding  the  Defendants'  answer 

a  discovery  of   insuflScient. 

certain  sales  ^.^ 

of  stocks  I  he 

and  shares. 

The  Defendants,  by  their  answer,  stated  that  some  of  them  were  illesd  time  bargains, 

and  refused  to  give  a  discovery  of  any  of  the  transactions.    Held,  that  they  were 

bound  to  answer  as  to  the  legal  matters. 

A  Defendant  submitting  to  answer  cannot  avail  himself  of  the  38th  Order  of 
August  1841,  and  decline  to  answer  part  of  the  bill,  on  the  ground  that  the  bill  is 
wholly  demurrable. 
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The  Pliuntiff  stated^  that  in  1841  he  had  em- 
ployed the  Defendants  as  his  stock-brokers ;  and  had 
recommended  them  extensively  to  persons  of  wealth 
and  respectability^  and  that,  in  1843,  they  agreed  to 
allow  him  an  interest  on  the  amount  of  commissions 
payable  for  business  obtained  through  his  recommenda- 
tion* The  agreement  was  stated  by  the  bill  in  the 
following  terms :  — 


1848. 


''  That  after  some  discussion  between  the  Defendants 
and  the  Plaintiff,  it  was  finally  arranged  and  agreed 
between  them,  (at  and  during  such  personal  interview 
as  last  aforesaid),  that  the  Plaintiff  would  continue  to 
employ  the  Defendants  as  his  brokers,  in  manner  afore- 
said, and  would  endeavour  to  procure  additional  cus- 
tomers for  the  said  Defendants'  firm,  from  among  his 
commercial  friends  and  connections ;  and  that  the  said 
Defendants  would  pay  to  the  Plaintiff,  or  allow  him  in 
account,  one-third  of  all  commissions  received  by  them 
on  business,  obtained  or  transacted  by  the  Defendants 
or  their  firm  through  the  Pkdnliff 's  means  or  recom- 
mendation.*' 


The  bill  alleged  that  this  agreement  was  to  be  retro- 
spective. 

The  biU  claimed  a  considerable  sum  by  virtue  of  the 
agreement ;  and  it  contained  the  following  charge :  — 
That  the  amount  of  conunissions  received  by  the  De- 
fendants, upon  business  obtained  and  transacted  by 
them  through  the  Plaintiff's  means  and  introduction, 
including  the  amount  of  commission  charged  in  the 
first  instance  by  the  said  Defendants  to  the  Plaintiff 
on  his  own  business,  of  which  the  Plaintiff  was  entitled 
to  a  return  of  one-third,  under  the  terms  of  the  said 
agreement,  exceeded  in  the  whole  the  sum  of  6S00L 

O  2  And 
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Fisher 

V, 

Price. 


And  in  particular^  and  as  some  evidence  tbereof,  the 
Plaintiff  charged,  that  the  amount  of  commissions 
charged  to  the  Plaintiff  by  the  Defendants,  and  duly 
accounted  for  by  him  to  them,  in  respect  of  business  of 
his  own,  to  which  the  terms  of  the  agreement  applied, 
exceeded  the  sum  of  2000/.;  that  the  amount  of  com- 
missions received  by  the  Defendants  on  business  trans^ 
acted  by  them  for  Messrs.  Dames  and  Co.,  through  the 
recommendation  of  the  Pliuntiff,  and  to  which  the 
terms  of  the  agreement  applied,  exceeded  the  sum  of 
30002.  The  bill  proceeded  to  enumerate  the  commis- 
sion received  from  five  other  persons  recommended  by 
the  Plaintiff. 


The  bill  proceeded  to  interrogate  the  Defendants  on 
these  charges,  in  the  usual  strict  form,  and  asked  them 
to  set  forth  a  full  account  of  their  deaUngs  in  respect 
of  those  matters ;  '^  and  in  particular  in  respect  of  the 
sale  and  purchase  of  shares  and  stock,  and  to  set  forth 
the  number,  nature,  amount  and  respective  dates  of 
the  several  sales  and  purchases  of  shares,  scrip  and 
stock  of  all  kinds,  effected  or  transacted,"  with  the 
amount  of  commissions  &c. ;  and  a  list  of  the  persons 
whose  business  had  been  obtained  by  the  Pluntiff  's 
means,  and  an  account  of  the  dealings,  and  a  schedule 
of  papers  relating  to  the  matters  aforesaid. 

The  bill  prayed  an  account  on  the  footing  of  the 
alleged  agreement. 


The  Defendants  put  in  a  long  answer,  whereby  they 
denied  the  agreement,  and  stated  the  losses  they  had 
sustained  in  their  dealings  with  the  Plaintiff  and  his 
friends,  and  that  such  dealings  were  partly  real  sales 
and  partly  fictitious  sales  or  time  bargains  of  stock. 
They  set  up  and  insisted  on  the  Statute  of  Frauds^ 
which  enacts,  that  no  action  shall  be  brought  upon 

any 
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any  agreement^  which  is  not  to  be  performed  within 
one  year,  unless  the  agreement  shall  be  in  writing,  &c. 

They  insisted  that  the  bill  was  demurrable,  and 
submitted,  that  they  were  not  bound  to  answer  any  of 
the  matters,  and,  in  particular,  they  declined  to  dis- 
cover the  matters  enquired  after  by  the  20th  and  22nd 
interrogatories  (being  those  above  shortly  set  out  as 
to  the  dealings  and  papers). 

The  answer  concluded  as  follows :  — '^  And  these  De- 
fendants further  say,  that  the  sales  and  purchases  so  as 
aforesaid  effected  by  them  as  such  brokers  as  aforesaid, 
on  the  share  and  money  markets,  on  account  of  the 
Plaintiff  and  several  other  persons  introduced  to  the 
Defendants  by  the  Plaintiff,  consist  (among  other 
things)  of  sales  and  purchases  of  the  public  stocks 
and  securities  of  this  country,  of  or  to  which  stocks 
and  securities  the  Pltdntiff  and  the  said  other  persons 
were  not  actually  possessed  or  entitled,  in  his  or  their 
own  right,  or  in  his  or  their  own  name  or  names,  or  in 
the  name  or  names  of  a  trustee  or  trustees  to  his  or  their 
use,  at  the  respective  times  when  such  sales  and  pur- 
chases were  effected  by  the  Defendants  on  their  respec- 
tive accounts ;  and  that  the  discovery  of  the  several 
matters  and  things  enquired  after  by  the  interrogatories 
in  the  bill  numbered  respectively  20  and  22,  and  of  other 
the  matters  and  things  enquired  after  by  the  bill,  which 
have  not  been  answered  by  these  Defendants,  would 
subject  the  Defendants  to  the  penalties  imposed  by  an 
act  of  the  7th  George  the  Second  (a),  intituled  '  An 
act  to  prevent  the  infamous  practice  of  stock-jobbing.' 
And,  therefore,  the  Defendants  further  submit,  that 
they  were  not  bound  and  ought  not  to  be  compelled  to 

answer  such  last-mentioned  matters  and  things." 

The 

(a)  Cap.  8. 

O  3 


1848. 
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1848.  The  Plaintiff  took  exceptions  to  this  answer,  which 

were  allowed  by  the  Master,  and  were  now  brooght 
before  the  Court  by  way  of  appeaL 

Mr.  Temple  and  Mr.  A.  J.  Lewis,  for  the  Defendants, 
in  support  of  the  exceptions  to  the  Master's  report 
First  The  alleged  contract  is  not  to  be  performed 
within  a  year,  and  is  not  in  writing  or  signed  by  the 
party  to  be  charged.  The  Statute  of  Frauds  (a)  is, 
therefore,  applicable;  Boydell  y.  Drufnmo7ul(b);  and 
the  biU  is  demurrable;  consequently  the  Defendants 
may  avail  themselves  of  the  38th  General  Order  of  Au" 
gust  1841  (c),  and  decline  answering. 

Secondly,  under  the  Stock  Jobbing  Act  the  De- 
fendants may  be  liable  to  penalties :  they  are  not,  there- 
fore, bound  to  answer  the  interrogatories;  BuUock  v. 
JUchardson.  (d) 

Thirdly,  this  is,  in  substance,  a  bill  for  specific  per- 
formance; and  this  Court  will  not  compel  a  specific 
performance,  unless  it  can  execute  the  whole  contract 
specifically  agreed  upon;  Gervais  v.  Edwards,  (e)  Here, 
as  it  cannot  execute  the  ill^al  portion,  the  whole  £eu1s. 

Mr.  Turner  and  Mr.  M.  A.  Shee,  contrcU  The  bill 
is  not  demurrable,  if  it  be,  the  Defendants  ought  to 
have  demurred,  and  as  they  have  submitted  to  answer, 
they  must  answer  fully^  The  38th  General  Order  will 
not  aid  them  if  the  bill  be  generally  demurrable :  that, 
after  some  previous  conflict  of  decisions,  has  now  been 
settled  by  the  Lord  Chancellor,  (y)    If  the  bill^  be  not 

demurrable, 

(a)  29  Car.  2.  c.  3.  (e)  2Dr.^  War.  80. 

lb)  II  East,U2.  (g)   See   Tipping  y.  Clarke 

(c)  Ordines  Can.  175.  2  Hare,  383. ;  Drake  y.  Drake, 

i{d)  1 1  Vet.  373.  ib.  Wl. ;  Fairthome  v.  WetUm 
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demurrable,  the  Defendants  ought  to  have  pleaded  the  1848. 
Statutes.  The  Defendants  say  that  some  of  the  trans- 
actions are  legal,  and  others  are  contrary  to  the  Stock 
Jobbing  Act ;  but  they  are  not  inseparably  connected, 
as  in  The  Earl  of  Lichfield  v.  Bond,  (a)  The  Defend- 
ants are,  therefore,  bound  to  answer  those  matters 
which  are  not  within  the  Stock  Jobbing  Act.  This 
bill  is  not  a  bill  for  specific  performance,  but  a  simple 
bill  for  an  account.     They  cited  Green  v.  Weaver,  (b) 

Mr.  Temple,  in  reply.  The  Defendants  could  not 
plead,  for  the  bill  is  demurrable,  and  on  that  ground  a 
plea  to  it  would  be  overruled ;  Billing  v.  Flight  (c),  Steff 
▼.  Andrews,  (d) 

7%«  Masteb  qf  the  BoLLS. 

I  do  not  intend  to  part  with  this  case,  until  I  have 
seen  what  took  place  in  the  case  before  the  Lord  Chan- 
cellor. 

The  Defendants  insist  that  when  some  of  the  matters 
are  lawful,  and  part  unlawful,  they  can  refuse  to  answer 
the  whole,  on  the  allegation  that  some  parts  are  unlaw- 
ful   I  am  of  opinion  that  they  cannot. 

The  Plaintiff  calls  on  the  Defendants  to  answer  a 
number  of  things,  apparently  lawful,  which  he  has  not 
distinguished :  the  Defendants  say,  some  are  unlawful, 

and 


3  Hare^  387. ;   Kaye  ▼.  Wall,  1^  (a)  6  Beav.  88. 

4  Harcy  127.  283. ;  Molesworih  (b)  I  Simons,  404. 
V.  Howard,  2  CoUy.  145. ;  Bad-  (c)  1  Madd.  230. 
deleyy.Curwen^ib.  151.;  Mason         (d)  2  Madd.6. 

Y.  Wakeman.  15  SimoiUt  374.; 
5.C.2PAJtfp#,5]6. 
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1848.  and  we  cannot  answer  with  safety.  Whatever  hardship 
may  be  imposed  on  the  Defendants  to  distinguish  them, 
I  think  that  they  are  bound  to  do  so,  because  they  it  is 
who  state  the  illegality  of  some  of  the  transactions, 
and  ask  to  exonerate  themselves  from  discovery.  I 
think,  therefore,  that  thb  cannot  be  maintained. 

The  other  question  depends  on  the  decidon  of  the 
Lord  Chancellor  on  the  Greneral  Order;  and  when  there 
is  such  authority  deciding  that  a  Defendant  may  by  his 
answer  protect  himself  from  answering  a  bill,  in  the 
same  way  as  if  he  had  demurred  to  the  whole  bill  at 
first,  I  ought  not  to  act  against  it  untU  I  have  seen  the 
Lord  Chancellor's  judgment. 

I  cannot  say  that  I  approve  of  this  sort  of  agreement ; 
but,  after  what  has  been  done  in  the  cases  of  sales  of 
recommendation  of  the  practice  of  medical  men,  at- 
tornies,  dentists  and  others,  I  cannot  say  that  this  Court 
will  not  sustain  this  agreement ;  nor  am  I  prepared  to 
pronounce  that  the  sale  of  such  a  recommendation  may 
not  be  legal,  however  little  to  be  applauded. 


On  a  subsequent  day. 

The  Master  of  the  Bolls  overruled  the  exceptions 
to  the  Master's  report. 
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SIDEBFIELD  v.  THATCHER.  ;^^y  5. 

npHE  bill  was  filed  for  the  purpose  of  winding  ^P  a  w  •*-  r  * 
-^   partnership,  and,  upon  a  motion  for  a  receiver,  the  tacbment  for 
parties  consented  to  a  reference  to  the  Master  to  wind  ^^If!: 

*  answer, 

up  the  concern.     While  the  matter  was  proceeding  though  re- 
before  the  Master,  the  Defendants  Thatcher  and  Yates,  S^iSig'S"^* 

supposing  that  an  answer  would  not  be  required  from  ^^  time  given 

^u  if     «^*i,    *•        ^  •       ,.  •  u         the  Defend^ 

them,  allowed  the  tune  tor  answenng  to  expure,  when,  ants  to  answer 

without  any  notice,  writs  of  attachment  were  sealed  o"  payment  of 
•^  costs,  the  De« 

against  them,  and,  on  an  attendance  before  the  Master,  fendants 

a  co-Defendant  objected  that  these  two  Defendants  Jj^^Mg 

could  not  be  heard,  being  in  contempt.     The  objection^  grounds  for 

being  supported  by  the  Flfuntiff,  was  allowed.  ^  answer  *' 

would  not  be 

Mr.  Raupell  and  Mr.  Malins  now  moved  to  discharge  o^^previoiu  * 
the  attachments,  on  the  ground  that  they  had  issued  intimation, 
contrary  to  good  faith.  They  argued,  that  though  a 
party  might,  in  point  of  practice,  be  strictly  regular,  yet 
the  courts  would  not  allow  their  power  or  process  to  be 
used  oppressively,  or  for  purposes  not  strictly  legitimate, 
as  where  a  fiat  in  bankruptcy  issued  for  the  purpose  of 
effecting  a  dissolution  of  a  partnership,  or  contrary  to 
good  faith,  or  to  create  a  forfeiture  of  a  lease,  the  Coui  t 
would  annul  it  That  if  the  Defendants  had  been  asked 
for  an  answer,  or  had  received  notice  of  the  intention 
of  issuing  attachments,  they  would  have  obtained  time 
from  the  Master. 

Mr.  Turner  and  Mr.  Cankrien^  for  the  Plaintiff,  ad- 
mitted that  the  objection  before  the  Master  ought 
not  to  have  prevailed ;  Kinff  v.  Bryant  (a),  fVilson  v. 

Bates 

(a)  3  il/y/.  *  Cy-.  191. 
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1848.        Bates  (a) ;  and  said  that  it  had  been  abandoned  by  the 

"^^^^^"^^     Plidntiffi     They  aimied  that  there  had  been  no  breach 
81DBRFIBLD  -./».iiTi  1.  ..-1 

V,  of  good  faith,  and  that  there  was  nothing  to  justify  the 

Tbatcbbb.  ijelief  that  no  answer  would  be  required ;  that  the  con- 
versations which  had  taken  place  shewed  the  contrary^ 
and  that  according  to  the  present  practice  no  notice  was 
now  necessary  before  issuing  attachments. 

The  Master  of  the  Bolls. 

I  am  sorry  to  see  the  course  of  proceeding  adopted 
here ;  but  I  do  not  consider  these  attachments  irregular. 
I  do  not  find  that  the  Plaintiff  in  this  case  used  any 
active  means  to  persuade  the  Defendants  that  answers 
would  not  be  required  from  them,  though  I  strongly 
think,  that  the  circumstances  of  the  case  were  such,  as 
to  induce  the  Defendants,  if  not  to  believe  that  an  an- 
swer would  not  be  required,  at  least  that  it  would 
not  be  required  pending  the  proceedings,  without  being 
asked  for.  The  Defendants  have,  however,  been  led 
into  the  present  state  of  things,  not  by  any  irregularity 
or  by  deception,  but  in  such  a  way  that  they  ought  not 
to  be  allowed  to  suffer.  They  were  entitled  to  further 
time  if  they  had  asked  for  it,  but  not  having  done  so, 
under  the  peculiar  circumstances,  and  the  time  for  an- 
swering having  expired,  the  attachments  issued. 

This  bill  is  filed  to  take  the  partnership  accounts,  and 
for  interim  relief.  On  the  discussion  of  a  motion  for  a 
Beceiver,  the  parties  came  to  an  agreement  that  there 
should  be  a  reference  to  the  Master  io  wind  up  the 
concern;  and  while  the  matter  was  pend^  before  the 
Master,  the  ordinary  time  for  answering  expired.  Now 
I  cannot  say  that  it  was  unreasonable  for  the  Defend- 
ants 

(a)  3  Afy/.  4- CV.  197. 
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ants  to  consider  that  the  answer  would  not  be  required 
firom  them  without  some  previous  intimation;  but  while 
they  were  proceeding  in  the  Master's  office,  attach- 
ments  were  suddenly  taken  out,  and  interrupted  the 
proceedings  there ;  for  their  co-Defendant  raised  the  ob> 
jection  that  they  were  in  contempt,  and  could  not  pro- 
ceed, and  the  Plaintiff,  though  he  thought  the  objection 
bad,  nevertheless  supports  it  before  the  Master,  and 
the  proceedings  are  stopped*  As  the  attachments  were 
regular,  and  as  no  wilful  deception  was  practised  on  the 
part  of  the  solicitor  of  the  Plaintiff,  I  think  when  I 
discharge  them,  I  ought  to  make  the  Defendants  pay 
the  costs,  because  it  arose  from  a  misconception  on  their 
part  I  discharge  the  writs,  upon  the  Defendants  pay- 
ing the  costs,  and  they  must  have  a  reasonable  time  to 
put  in  their  answers. 


1848. 


SmBRnRLD 
V. 

Thatcher. 


May  8,  9,  10. 

The  ATTORNEY-GENERAL  v.  WARD,  (a)       j^^'^s.  5. 

^T^HE  information  in  this  case  was  filed  for  the  puis  Bj  the  com- 

pose  of  setting  aside  a  lease  granted  in  1696  of  Bectorlbaaa 

certain  charity  property,  comprising  the  rectory  and  right  to  all 

rectorial  tithes  of  Haughley  in  Suffolk.     The  lease  was  ^^  y^^^  jg 

for  a  term  of  500  years,  and,  by  the  decree  made  by  Sir  ^  pro^ed  to 

John  Leach  on  the  17th  of  March  1829,  that  lease  was  and  the  title 

set  of  tl^e  Vicar 
must  rest 
either  on  dU 
rect  proof  of 
an  endowment  or  on  an  endowment  to  be  inferred  by  prescription  or  usage. 

Tithes  of  peas  and  beans  have  been  held  to  be  comprised  in  the  description  of 
••  tithes  of  com." 

In  a  charity  case,  both  the  Attorney- General  and  the  trustees  filed  similar  ex- 
ceptions, fibld,  that  the  principal  Defendants,  though  charged  with  costs,  ought 
to  have  the  costs  occasioned  by  the  double  set  of  exceptions. 


to* 


)/ia 


(a)  S.C.  I  MyL^  Cr.449. 


204 


1848. 


Attornbt* 
General 

o. 
Ward, 


CASES  IN  CHANCERY. 

set  aside,  and  an  account  was  directed  to  be  taken  of 
the  rents  and  profits  of  the  charity  estates  received  by 
the  Defendants  since  September  1822.  The  profits  con- 
sisted, as  to  part,  of  tithes,  and  the  Informant  claamed 
to  be  entitled  to  the  tithes  otpeas  and  beant,  as  rectorial 
tithes.  That  claim  was  resisted  by  one  of  the  Defend- 
ants, the  Vicar,  who  insisted  that  he,  as  Ylcar,  was 
entitled  to  the  tithes  of  peas  and  beans.  The  Master  so 
decided,  and  exceptions  were  filed  for  the  purpose  of 
bringing  that  question  under  the  consideration  of  the 
Court. 


Mr.  H.  Tunss,  Mr.  Roupell,  and  Mr.  Blunt,  for  the 

Attorney-GeneraL 

Mr.  Teed  and  Mr.  Schomberfff  for  the  trustees. 

Mr.  Turner  and  Mr.  Collins^  for  the  Defendants,  the 
Wards. 

As  to  the  rights  of  the  Bector  and  Vicar  the  cases  of 
the  Vicar  of  Pancra^  Case  (a),  Carte  v.  Ball{h\  Gundey 
V.  Burt(c)^  Sims  v.  Bennett  (d).  Daws  v.  Benn{e), 
were  cited. 


As  to  the  distinction  between  "  corn  ^  and  "  pulse." 

Johnson* s  Dictionary,   "  com,"   *'  pulse,"   Richardson^ $ 

Dictionary,  JEncy,  Britt.  ^^  com,"  Laudxnis  Encyclopctdia 

of  Agriculture,  6th  Book,  c  1,  2,  3.  pp.  798,  799.  808. 

835.,  1  VicU  c.  89.  s.  10.,  Rex  v.  Woodward  {g).  Rex  v. 

Swathens{K),    Cor.  Jur.  Civ.  16.,  Pliny,  18th  Book, 

c.  87.,  were  cited. 

The 

(a)  GodboU,63.  (e)  \B.^Cr.75}. 

(b)  3  Atk.  497.  (g)  1  Moody,  323. 

(c)  Bunb.  169.  (A)  4-  C.  4"  Fay.  548. 
(rf)  1  Eden,  382. 
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The  Master  of  the  Rolls. 

The  question  is,  whether  the  charity,  being  entitled 
to  the  rectorial  tithes,  is  entitled  to  the  tithes  of  peas 
and  beans,  or  whether  they  belong  to  the  Vicar. 

With  respect  to  the  law,  there  is  no  doubt  The 
Rector  has,  by  the  common  law,  a  right  to  all  such 
tithes  as  the  Vicar  is  not  proved  to  be  entitled  to. 
The  title  of  the  Vicar  ought  to  be  shewn  either  by 
endowment,  or  by  prescription,  or  by  usage  in  cir- 
cumstances from  which  the  Court  can  with  justice 
presume,  that  there  has  been  an  endowment  of  the 
particular  tithes.  The  endowment,  therefore,  which 
is  the  title  of  the  Vicar,  must  rest  either  on  direct 
proof  of  an  endowment,  or  an  endowment  to  be  inferred 
from  prescription  or  usage.  Nothing  is  more  frequent, 
in  cases  of  this  kind,  than  for  the  Vicar  to  prove  an  un- 
interrupted usage  of  the  perception  of  tithes  for  a  great 
length  of  time,  and  the  recognition  of  his  title  in  ancient 
documents,  under  circumstances  leaving  no  doubt  of  the 

proper  inference  to  be  drawn. 

• 

In  this  case  I  am  under  the  necessity  of  saying  that 
there  is  no  proof  whatever  of  the  perception  of  the 
tithes  of  peas  and  beans  by  the  Vicar.  I  cannot 
consider  the  evidence  of  the  Bdldreys  as  any  proof  that 
the  Vicar  received  them.  That  evidence,  slight,  and 
very  little  to  be  reUed  upon  as  it  is,  shews,  that  thirty- 
seven  years  ago  there  were  peas  and  beans  grown,  and 
that  the  lessee  of  the  rectorial  tithes  did  not  receive 
any  tithes  of  them.  That  is  the  sum  and  substance 
of  the  evidence;  and  it  would  be  very  idle  to  talk 
of  that,  by  itself,  as  a  proof  of  an  usage  from  which 
an  endowment  is  to  be  inferred.  There  being  no  evi- 
dence of  the  perception  of  the  tithes,  there  is  wanting 

that 
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that  foundation  on  which  the  title  of  the  Vicar  usually 
rests  in  such  cases. 

The  documents  which  have  been  referred  to,  if  they 
are  ambiguous,  which  can  hardly  be  said  in  the  sense 
of  their  proving  title  in  the  Vicar,  are,  however,  of  this 
nature:  the  first  is  that  the  Vicar  is  entitled  to  the 
minute  tithes :  that,  of  course,  vnll  be  nothing  to  the 
purpose  here.    The  next  is  a  lease  of  the  rectory,  which 
was  executed  in  the  31st  year  of  King  Henry  VIIL 
The  whole  argument  rests,  as  far  as  it  depends  on  that 
lease,  on  this :  —  That  the  tithes  granted  by  the  persons 
who  were  then  entitled  to  the  rectory  were  described 
to  be  the  tithes  of  all  manner  of  gnuns  of  com :  there 
was  an  exception  of  all  tithes  of  com  payable  to  a  par- 
ticular charity.     It  was  argued,  that  I  ought  (torn  this 
to  make  a  distinction  between  tithes  of  grain  and  those 
of  com.     Unfortunately  for  that  ailment,  it  happens 
that  in  the  documents  which  follow  about  the  same 
time,  these  words  '^  grain  "  and  "  com  "  are  used  inter- 
changeably ;  so  that  these  documents  do  not  assist  the 
Vicar  and  Defendant ;  but  surely  it  is  not  to  be  said, 
that  the  title  of  the  Vicar,  as  against  the  Bector,  is 
to  be  judged  of  or  concluded  by  the  description  which 
the  Sector  gives  in  lus  own  grant,  in  which  the  Vicar 
has  no  concern.     Besides  we  cannot  now  tell  whether 
peas  or  beans  were  then  cultivated  or  not ;  they  might  or 
might  not  be,  and  the  description  might  properly  apply 
to  that  which  was  cultivated  at  that  time.     All  this, 
however,  I  consider  immaterial,  because  the  words  used 
in  that  description  do  not  admit  of  the  distinct  and 
limited  meaning  which  is  attempted  to  be  put  on  them. 


We  next  come  to  the  terriers ;  they  are  not  uniform ; 
but  they  are  relied  upon,  because,  in  stating  what  is  due 
to  the  Vicar,  they  except  the  tithes  of  com ;  and  one  or 

two 
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two  of  them  state,  that  the  Vicar  is  entitled  to  all  the 
tithes,  except  the  tithe  of  com.  Now,  if  that  had  been 
accompanied  by  a  perception  of  the  peas  and  beans,  I 
should  have  thought  it  very  material;  but  not  being 
accompanied  by  that,  I  cannot  consider  it  as  the  smallest 
evidence  of  title  against  the  right  of  the  Bectot;  and 
none  of  them  go  any  further  than  this,  ''  except  the 
tithes  of  com  which  are  payable  to  the  Impropriator.'' 
If  it  could  be  made  out,  that  the  expression  ''Com"  was 
of  such  force  as  to  exclude ''  peas  and  beans,"  that  would 
be  something.  Nothing  of  that  sort  has  been  made 
out;  and  I  think  it  cannot  be  made  out,  because  when 
we  talk  of  what  is  the  meaning  of  com  as  distinguished 
from  pulse,  we  are  not  involved  in  a  botanical  inquiry, 
but  we  are  engaged  in  the  consideration  of  the  mean- 
ing of  terms,  as  attributed  by  the  law  of  England;  and 
I  have  no  doubt  that  the  tithes  of  peas  and  beans  have 
been  frequently  held  to  be  comprised  in  the  description 
of  tithes  of  com. 
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I  think,  under  these  drcumstances,  if  I  were  to  go 
no  farther,  than  the  want  of  all  proof  of  perception  of 
the  tithes  in  question,  and  the  want  of  any  thing 
tending  in  any  way  to  defeat  that  right  which  the 
Sector  has  no  occasion  to  prove,  because  it  is  his 
common  law  right,  the  Court  is  precluded  from  holding 
on  this  evidence,  that  the  Vicar  had  established  his  right 
to  these  particular  tithes. 

I  am,  therefore,  under  the  necessity  of  saying,  that  I 
cannot  agree  with  the  conclusion  to  which  the  Master 
has  come ;  and  I  think  the  Messrs.  Wards  must,  on  the 
evidence  used  before  the  Master,  be  charged  with  the 
tithes  of  peas  and  beans,  from  which  the  Master  has 
exonerated  theuL 
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Two  sets  of  similar  exceptions  had  been  filed,  one 
by  the  Attorney-General,  and  the  other  by  the  trustees 
of  the  charity ;  and  it  was  contended  by  the  Defendants, 
that  this  was  wrong,  and  that  they  ought  to  be  relieved 
from  the  costs  incurred  by  these  double  exceptions. 
As  to  this. 


The  Masteb  of  the  BoLLS  said,  the  Defendants 
say  they  ought  not  to  be  chained  with  the  whole  of 
the  costs  incurred,  on  the  ground  that  two  sets  of  ex-» 
ceptions  have  been  taken  when  one  would  have  been 
sufiBcient  In  that  I  confess  I  agree.  I  think  that 
one  set  of  exceptions  would  have  been  sufficient,  and 
that  if  any  additional  costs  have  been  occasioned  by 
there'  Baving  been  two  sets  of  exceptions  instead  of  on^ 
the  Defendants  ought  not  to  be  charged  with  them.  If 
the  parties  will  not  agree  on  what  is  the  excess  of 
expense  occasioned  by  two  sets  of  exceptions  instead  of 
one,  I  must  refer  it  to  the  Master  to  inquire  what  ad- 
ditional expense  has  been  incurred  thereby. 


Declare  that  the  Defendants  ought  to  be  paid  but  of 
the  charity  funds  such  additional  costs,  if  any,  as  they 
may  have  properly  incurred,  by  reason  of  the  Defend- 
ants, the  trustees,  having  taken  the  first,  second,  and 
third  exceptions  to  the  Master's  report  as  to  the  tithes 
of  peas  and  beans. 
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In  re  WYCHE.  Jim^  15. 

nnHIS  was  a  petition  presented  the  17th  May  1848  AceOmque 
-^  to  tax  a  bill  of  costs  which  had  been  paid  on  the  that  hw 
22nd  of  May  1847.     The  facts  are  fully  stated  m  the  *™«^  if  ^« 

^^  acted  as  so* 

judgment  of  the  Court  lidtor  in  a 

Butty  should 
recei?efull 
Mr.  Turner  and  Mr.  Trippj  in  support  of  the  petition,  costs.    A  bill 

was  ddiTered 
on  the  18th  of 

Mr.  Walpok  and  Mr.  Jffetheringtan,  cowtrh.  Febnmy^vA 

'^  ^  on  the  8th  of 

JzATM  the 

Mr.  Turner^  in  reply.  soMdtor 

^  ^  ceased  toact. 

After  discus- 

The  following  cases  were  cited :  Moore  v.  Frowd{a)f  won  as  to  tibe 
8tane»  v.  Parker  {b\      Todd  v.    Wilson  {c\     New  v.  havi^re- 
Jones  (d).  In  re   Sherwood  (e),   Gibson  y.   Jeyes  (y),  *^^?^?^^ 
Fraser  v.  Palmer  (A)»    Horlock  v.   SmUh  (i).    In  re  advice,  the 
Currie  (A),  BaMrufi,e  v.  Bhnr.  (/)  ^J^^Pj J  ^ 

SSdofikfiry. 

The  Master  of  the  Rolls.  f  deduction 

*^  bong  made 

The  41st  section  of  the  act  for  amending  the  kws  ^i^iicaSo 
relating  to  attomies  and  solidt^rs  (m)  declares,  that  made  within 
payment  of  any  bill  shall  not  preclude  taxation,  if  the  months,  the 
special  circumstances  of  the  case  shall,  in  the  opinion  Court  refused 
of  the  Court  or  Judge,  appear  to  require  the  same,  g^tion. 
upon  such  terms  and  conditions,  and  subject  to  such 

directions, 

(/    (a)  3  iify/.:*  Cr.  45.  (A)  4  F.  *  CoL  (Ex.)  515. 

|/  (6)  9  Bcttv.  385.  <0  2  Myl.  ^  CrA95. 

\/    (c)  lb.  486.  (it)  9  Beav.  602. 

(d)  9  Bythewood,  338.  (/)  8  Beav.  588. 

ie)  3  Beao.  338.  ^  (iii)  6  &  7  FtW.  c.  73.  ; 

(g)  6  r«.  266. 
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In  re 
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These  circumstances  are  important  in  questions  of 
this  kind,  if  I  were  called  on  to  determine  that  this  was 
a  valid  agreement  between  the  parties;  but,  looking 
at  the  case  as  one  where  a  party  desires  to  open  a  paid 
bill,  does  it  present  the  circumstances  usually  relied 
on  for  such  a  purpose,  namely,  surprise  or  oppression  ? 
There  was  no  surprise ;  and  there  was  no  threat  that 
any  matter  should  not  be  wound  up  until  the  bill  had 
been  settled. 

We  have  a  long  previous  delivery  of  the  bill,  a  con« 
sultation  on  it  with  professional  friends,  who  advised 
that  the  bill  ought  to  be  taxed ;  an  expressed  reluctance 
to  tax ;  a  request  to  make  a  deduction,  and  ultimately 
the  biU  paid  and  a  sum  taken  off.  There  was  no  pressure 
at  the  time,  and  the  solidtor  had  previously  on  the  8th 
of  April  distinctly  declined  to  act  as  solicitor  of  this 
lady.  If  I  order  taxation  in  this  case,  I  shall  go  much 
further  than  the  Court  has  ever  done. 

^ .  Dismiss  the  petition  without  costs. 


1 
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The  ATTOBNEY-GENEEAL  of  the  Prince  of    j^^  ^  ^ 

WALES  V.  LAMBE. 

nnHIS  was  a  motion  for  production  of  documents  in  a  partition 
-'-     the  Defendant's  poesesdon,  and  the  contest  arose  ^^  "^  ^ 
as  to  the  right  to  compel  the  Defendant  to  produce  a  manor,  and  A. 
title  deed  of  the  2d  of  Febmary  1829.  ISiS  ta" 

common  of 
The  information  stated  that  the  manor  of  Treverbyn  in  sevmdT  "jb 
Cornwall  had,  before  the  reign  of  Hen.  VIII.,  descended  ^®29,  C.,  who 

Tir&s  SGisfid  of 

to  two  coheiresses,  and  had  been  divided  into  two  distinct  four  ancient 
manors  of  Treverbyn  Trevaman  and  Treverbyn  Caurtenay.  ^^^^ 
That  the  enclosed  lands  had  been  partitioned  and  al-  manor,  ob- 

lotted  between  the  two  new  manors ;  but  that  no  par-  yeyance  from 

tition  had  been  made  of  the  unenclosed  lands,  which  -?•  ^^^^  ^ 

were  held  by  the  owners  of  the  two  manors  as  tenants  over  the  an- 

in  common.     The  manor  of  Treverbyn  Trevanion  be*  ^'®°'  ^®°^  , 

"^  ments  and  the 

longed  to   a  Mr.    Trevanion,  and    that  of  Treverbyn  adjoining 
Courtenay  to  the  Dukes  of  ComwaJl  daiined  to 

be  tenant  in 

The  information  alleged  that  there  was  a  tract  of  480  common  over 

these  wastes  * 
acres  of  land  within  the  manors  which  (with  the  excep-  but  B.  set  up 

tion  of  four  ancient  tenements  called  Camerosemary,  *>i^*th"**r 

Rosevear^  Bosevean,  and  Hallibet,  containing  about  79^  as  attached  to 

acres  of  which  Lambe  was  seised)  formed  part  of  the  cient^tene"" 

waste,  and  belonged  to  the  lords  of  the  two  manors  as  ments.  Held, 

.  ,    .  under  the  cir- 

tenants  m  common.  cumstances. 

that  C,  was 

That  by  indenture  of  the  2nd  of  February  1829,  produce  the 
Mr.  Trevanion  had,  in  consideration  of  400/.,  conveyed  ?^®^  °?  ^®^^» 

•'for  having  ac- 
to  quired  the 
manorial  rights 
conveyed  to  him  by  the  deed  of  1829,  he  had  become  subject  to  the  liabilities  to 
which  he  would  no  t  have  been  subject  merely  as  owner  of  the  ancient  tenements, 
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to  Lambe  and  his  heirs  all  his  share  and  interest  in 
this  tract  of  land,  except  his  share  and  interest  in  the 
tin  thereunder.  It  insisted  that  Lambe  was  tenant  in 
common  with  the  Prince  of  this  waste^  except  the  tin. 
It  stated  that  the  Defendant  had  raised  considerable 
quantities  of  china  clay  under  the  waste,  and  that  the 
Prince  was  entitled  to  a  moietj  thereof* 

It  charged,  that  by  the  Stannary  laws  all  lands 
bounded  with  tin  bounds  had  been  waste,  and  that  the 
lands  in  question,  except  the  ancient  tenements,  had  al- 
ways been  tin  bound,  and  that  the  tolls  of  tin  belonged 
to  the  two  lords  in  equal  moieties. 

The  information  prayed  a  declaration  that  the  whole 
of  the  tract  of  land,  except  the  four  ancient  tenements, 
was  part  of  the  waste ;  and  that  the  Prince  was  seised 
of  one  moiety  thereof  as  tenant  in  common  with  the 
Defendant,  and  it  sought  for  accounts  of  the  china  clay. 

The  Defendant  by  his  answer  stated,  that  there  had 
been  a  partition  not  only  of  the  manors  and  enclosed 
lands,  but  also  of  a  large  portion  of  the  unenclosed  land, 
and  that  large  tracts  of  the  waste  land  in  Treeerbyn 
Trevamon  formed  part  of,  and  were  attached  to,  the 
enclosed  tenements,  and  were  now  held  in  severalty  by 
the  owners  of  such  tenements.  The  Defendant,  in  effect, 
denied  the  title  of  the  Prince  to  the  whole  604  acres, 
and  claimed  the  same,  either  as  andent  tenements,  or 
as  unenclosed  land  attached  thereto. 

He  admitted  that  a  tract  of  waste  called  IRny'i  Hill 
(which  was  not  in  question)  had  not  been  partitioned^ 
and  constituted  '*  the  manorial  waste  of  Treverbyn,^  and 
was  held  by  the  two  lords  in  common. 


He 


CASES  IN  CHANCERY.  215 

He  stated  that  Trevanian  had,  by  the  deed  of  1829,  1848. 
conveyed  to  him  all  the  quit  rents  of  Ss.  issuing  out  of 
three  of  the  ancient  tenements,  and  also  all  the  manorial 
and  other  rights,  royalties,  &c.  of  Trevanian  upon  and 
over  the  said  hereditaments,  and  over  such  of  the  waste 
lands  adjoining  as  had  been  theretofore  exdunvely  held 
therewith  and  deemed  to  belong  to  the  same,  except 
tin  and  liberty  of  shooting,  &c.,  but  that  the  deed  did 
not  state  the  boundaries,  save  as  was  shewn  by  the  map 
on  the  deed,  and  did  not  state  the  quantity  of  acres  of 
the  ancient  tenements. 

As  to  the  tin  bounds,  the  Defendant  stated,  that  cer- 
tun  parts  of  the  504  acres  mentioned  in  a  map  depo- 
sited with  the  derk  of  Becords  and  Writs  were  under 
tin  bounds,  and  that  be  had  heard  and  understood  that 
the  tolls  in  respect  of  the  tin  raised  within  such  parts 
only  belonged  in  equal  moieties  to  the  Prince  and  Mr. 
Trevanian  as  the  lords,  but  he  put  the  Prince  to  proof 
thereof,  and  did  not  admit  the  same.  And  he  said,  that 
some  persons  thought  that  all  the  lands  in  Comwatt 
bounded  with  tin  bounds  had,  at  some  time  or  other, 
been  waste  or  unenclosed  lands,  but  that  there  were 
differences  of  opinion  as  to  the  necessity  of  land  being 
waste  to  support  a  claim  of  tin  bounds  over  it 

He  said  he  had  in  his  possession  the  deed  of  the  2d  of 
February  1829,  and  several  deeds  and  papers  relating  to 
the  matters  aforesaid,  which  he  set  forth  in  the  third 
schedule ;  but  he  said,  that  those  in  the  first  part  of  the 
schedule  *'  were  the  Defendants  title  deeds  to  the  said 
tenements,  no  part  of  which  said  tenements  belonged  in 
any  way  to  His  Boyal  Highness,  and  the  said  deeds 
and  documents  do  not,  nor  do  any  or  either  of  them, 
shew  or  tend  to  shew  His  Boyal  Highness's  titie 
thereto,  or  to  any  part  thereof,''  and  he  submitted  he 
was  not  bound  to  produce  them. 

P4  He 
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Mr.  Turner  and  Mr.  Ulmsky,  in  support  of  the  mo- 
tion,  insisted  on  the  production  on  two  grounds,  first, 
because  the  Defendant  rested  his  title  on  the  deed,  and 
was  therefore  bound  to  produce  it ;  for  ''  if  a  Defend- 
ant professes  to  set  out  the  document,  the  PUdntiff 
has  a  right  to  see  whether  he  has  stated  it  correctly 
or  not."  He  is  not  bound  to  take  the  Defendant's 
representation  of  its  contents;  Latimer  v.  Neate.(a) 
Secondly,  because  being  a  conveyance  from  the  other 
tenant  in  common,  it  related  to  the  common  title  of 
both. 

Mr.  Kindersley  and  Mr.  FoUett,  contra^  resisted  the 
production,  on  the  ground  that  the  deed  in  question  was 
a  title-deed  of  the  Defendant 

Mr.  Turner,  in  reply. 

Combe  v.  The  Corporation  of  London  (&),  Neesom  v. 
Clarkion  (c),  Hardman  v.  EUaines  (d),  fViyram  on 
Ditcooery  (e),  Glooer  v.  HalL  (jf) 

The  Ma8T£B  of  the  Bolls  said  he  would  consider 
the  case. 


Jim.  12.  "^^  Master  of  the  Bolls. 

This  is  a  motion  for  the  production  of  deeds  and 
papers,  and,  amongst  others,  of  a  deed  dated  the  2nd 

of 

(a)  11  BUgh,  p.  154.,  and  4  CL         (d)  5  Sim,  640. 

V'  ^  ITm.  570.  (r)  42.  (2nd  edition.) 

(b)  ir.^CoU.  a  C.  631.       ^     (g)  Since  reported,  2  PhUIipi, 

(c)  I  C.  P.  Cooper,  93.  484', 
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o£  February  1829,  which  the  Defendant  admits  to  be 
in  his  possession^  but  he  insists  that  he  is  not  bound 
to  produce  it ;  because  it  relates  exclusively  to  his  own 
title,  and  does  not  relate  to  the  title  of  the  Prince ;  and 
this  claim  to  protection  is  stated  in  terms  sufficient  to 
entitle  the  Defendant  to  the  benefit  of  it ;  unless  the 
answer  shews  ground  for  thinking,  that,  notwithstand- 
ing  the  Defendant's  belief  on  the  subject,  the  Plaintiff 
has  probably  a  material  interest  in  the  deed.  . 

The  deed  is  admitted  to  be  a  deed  of  conveyance  of 
the  manorial  and  other  rights  of  the  lord  of  the  manor 
over  the  lands  which  previously  were,  or  were  claimed 
to  be,  the  lands  of  the  Defendant  Those  lands  are 
described  in  the  deed,  not  by  quantities,  or  metes  and 
bounds,  but  there  is  a  map  on  the  deed  which  is 
referred  ta 


1848. 


PRINCB  of 

Walks 
Lahbb. 


There  is  con^derable  obscurity  in  the  description 
of  the  rights  of  the  parties,  which  is  ^ven  both  in  the 
information  and  in  the  answer;  but  it  appears,  that 
the  ancient  manor  of  Treverbyn  was,  before  the  time 
of  King  Henry  YIIL,  either  divided  into  two  separate 
manors  of  TVeuerbyn  Trevanion  and  Treverbyn  Caur* 
tenay,  or  so  dealt  with,  that  these  two  separate  and  dis- 
tinct manors  were  taken  out  of  it ;  and  that  a  partition 
of  the  ancient  enclosed  tenements  of  the  manor  was 
made,  and  that  one  portion  of  those  ancient  tenements 
was  allotted  to  JVeverbyn  Trevanion,  and  the  other  to 
Treverbyn  Caurtenay, 

The  waste  lands  would  seem  not  to  have  been  allotted. 
The  Defendant  says,  that  a  piece  ^f  waste  land  called 
King^i  Hill  constituting  the  manorial  waste  of  Treverbyn 
was  never  divided,  but  has  always  been  held,  and  is  now 
held,  by  the  lord  of  the  manor  of  Treverbyn  Trevanion  and 

the 


S18 


1848. 


Princb  of 
Walbs 

r. 

Lambi. 
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the  lord  of  the  manor  of  TVeverbyn  Courtmay^  as  tenanta 
in  common.  I  do  not  understand  this  to  be  any  part 
of  the  lands  in  question ;  but  it  appears^  that  before 
1829,  Mr.  Trevanion,  as  lord  of  the  manor  of  TVwerbyn 
TVevanian^  and  the  then  Duke  of  Comwally  as  lord  of 
the  manor  of  Treverbyn  Caurtenay,  were,  as  tenants  in 
common,  entitled  to  the  waste,  or,  as  the  Defendant 
calls  it,  the  manorial  waste  of  some  part  of  Treverbyn, 
viz.  to  that  part  of  it  called  Kin^s  HSl. 


The  Defendant,  before  1829,  was  entitled  to  certain 
ancient  tenements  within  Treoerbyn  TVevaniwu  Part  of 
his  holding,  as  he  says,  consists  of  unenclosed  land. 
The  information  innsts,  that  some  of  the  Defendant's 
holding  is  or  was  waste  land,  part  of  the  manorial  waste 
of  Treverbyn,  and  that  of  such  part,  the  Duke  of 
Cornwall  was  tenant  in  common  with  Mr.  Trevanian. 

The  contest  is  upon  these  all^^tions.  The  informa- 
tion insisting  that  part  of  the  land  held  by  the  De« 
fendant  was  waste.  The  Defendant  insisting  that  there 
was,  in  fact,  such  waste  or  unenclosed  land  always,  and, 
to  the  extent  stated  in  his  answer,  attached  to  and 
forming  part  of  his  freehold  tenements. 

The  case  of  the  Defendant  is,  that  no  part  of  his 
holding,  which  he  calls  his  freehold  tenements,  is  or 
ever  was  waste  or  manorial  waste,  otherwise  than  as  it 
might  be  waste  or  unenclosed  land  attached  to  or  forming 
part  of  his  freehold.  But  that  in  1829,  Mr.  TV^oaniim 
was  seised  of  or  entitled  to  the  manor  of  Treverbyn 
Trevanion,  and  also  of  one  moiety  of  the  waste,  t.  e.  of 
the  manorial  wastes  appertaining  thereto. 


If  there  were  such  wastes  of  which  Mr.  Trevanian 
was  entitled  to  a  moiety,  the  information  inosto  that 
the  Duchy  was  entitled  to  the  other  moiety. 

Now 
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Now  Mr,  TVevanion,  being,  according  to  the  ad- 
mission, entitled  to  a  moiety  of  the  wastes,  executed 
a  conveyance,  whereby  he  conveyed  to  the  Defendant 
his  manorial  and  other  rights  over  the  messuages,  lands, 
tenements,  and  hereditaments  in  question,  and  over  such 
parts  of  the  common  or  waste  lands  adjoining  the  said 
several  messuages,  lands,  tenements,  and  hereditaments, 
as  bad  theretofore  been  exclusively  enjoyed  therewith^ 
with  the  exception  of  tin,  tin  ore,  and  tin  stuff. 


1848. 


PRINCB  of 

Wales 

V, 

Lambc. 


This  deed  conveys  any  right  which  Mr.  TVevanion, 
as  lord  of  the  manor  of  Treveriyn  Trevanion^  had  to 
the  wastes,  as  tenant  in  common  with  the  Duke  of 
Cornwall;  and,  except  the  allegation  that  all  the  unin- 
dosed  or  waste  lands  within  the  district  were  appurte- 
nant or  part  of  the  ancient  tenements,  there  is  nothing 
to  shew,  that  the  deed  has  not  conveyed  his  interest  in 
the  waste  of  which  he  is  tenant  in  common  with  the 
Duke. 

'  And  in  another  part  of  the  answer,  the  Defendant 
states,  that  the  land  in  question  is  under  tin  bounds, 
and  he  says,  that  he  has  heard  and  understood,  that  the 
tolls  in  respect  of  tin  raised  within  the  tin  bounds  be- 
longed, in  equal  moieties,  to  the  Duke  and  Mr.  Trevanion, 
He  says,  that  some  persons' think  that  all  the  lands  in 
Cornwall  bounded  with  tin  bounds  have,  some  time  or 
other,  been  waste  or  unenclosed  lands,  but  there  are 
differences  on  the  subject 


Under  the  dronmstances,  I  think,  that,  notwith* 
standing  the  statements  in  the  answer  (that  this  deed  is 
a  title-deed  of  the  Defendant  and  not  of  the  Plaintiff), 
it  sufficiendy  appears,  from  the  answer  itself,  that  the 
deed  may  contain  matters  very  material  to  the  Plaintiff's 
case.    The  production  is  claimed  not  in  respect  of  the 

Defendant's 
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DefendADt's  title  to  the  ancient  tenements,  but  in  re- 
spect of  the  manorial  rights  extending  over  wastes  to 
which  Mr.  Trevanion  was  only  entitled  to  a  moietj, 
and  that  in  a  district  and  manor  in  which,  as  to  some 
wastes  at  least,  Mr.  Trevanion  and  the  Duke  were 
tenants  in  common,  and  in  which,  as  to  the  same  dis- 
trict, Mr.  Trevanion  and  the  Duke  were  entitled  to 
tolls  of  tin  raised  within  existbg  tin  bounds,  in  equal 
moieties. 


Mr.  Lamhe  having  acquired  the  manorial  rights  con* 
vejed  to  him  by  the  deed  of  February  1829,  is  become 
subject  to  liabilities  to  which  he  would  not  have  been 
subject  merely  as  owner  of  the  ancient  tenements. 

I  think  he  must  produce  the  deed. 

\  /      See  Atiorney^General  v.  Lambe^  SY.^Cid.  (Ex.)  162. 


1847. 
Dee.  4.  18. 

A  report  WBS 
confirmed  by 
orders  niti  aad 
absolute. 
Held,  that  the 
Court  might 
still  vary  the 
report  as  to 
that  portioQ 
of  it  which 
rdated  to  the 
maintenance 
of  infants. 


BAMSDALE  v.  RAMSDALE. 

IN  this  case,  reported  ante  (a),  the  fund  being  small, 
the  Plaintiff  obt^ed  orders  nisi  and  absolute  to 
confirm  the  report  generally. 

The  cause  now  came  on  upon  further  directions, 
when  that  part  of  the  report  relating  to  the  past  mun- 
tenance  came  under  discussion. 


Mr.  Beavan,  for  the  Plaintiff. 


(a)  10  Beav.  568, 


Mr. 


I 
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Mr.  John  Bailyf  for  the  Defendants,  contrh^  men-* 
tioned  the  difficultj  that  had  occurred  of  making  a 
variation  as  to  maintenance,  after  the  report  had  been 
confirmed. 


1847. 


Ramsdalb 
Rahsdali. 


The  Master  of  the  Rolls  considered,  that  although 
the  report  had  been  confirmed  generallj,  bj  orders  nin 
and  absolute,  yet  it  was  still  competent  for  the  Court 
to  vary  that  part  relating  to  the  maintenance  of  the 
infants,  &c.  In  the  present  case,  after  consideration 
of  the  evidence,  he  varied  the  amount  of  allowance 
for  maintenance  reported  bj  the  Master. 


EGG  V.  DEVEY. 


[life.  22. 


I 


N  this  case  a  decree  had  been  made  for  taking  the  ^^^  decree 
accounts  of  the  estate  of  the  testator,  (a)  the  bill  cannot 

be  dismissed 
eyen  with 
Mr.  J.  H.  Palmer^  for  the  FIuntifF,  now  moved,  with  consent ;  but 

B  consent  of  all  parties,  to  dismiss  the  bill  o^rd^'b^ 

stay  all  the 

Mr.  Beavan,  for  a  Defendant  proccodingi. 


The  Master  of  the  Bolls  thought  that  tlus  could 
not  be  done  aftier  decree,  but  that  the  parties  might 
effect  their  wishes  by  an  order  to  stay  all  proceedings. 


Lashley  v.  Hoffff  (b)  was  referred  to. 


(a)  10  Beav.4M. 

L       (b)  n  Vesey,    602.;  and  see 

Anam,  11  fetey^  IdU/;   Carrmg* 

ton  J.  HoUy,  I  Dickent,  280.  ; 

GUbai  V.  Fauieif  Freeman  (C.  C), 


158. ;  Mocker  v.  Reed,   1  Ball 
tf  B.  318.;  Ourftt  v.  Lhifd^  4    i. 
MyL  4*  CV.  lOllT  and  Cooper  y. 
Lewi^tPm.  178. 
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Jm.  18.  WHITTLE  V.  HENNING. 

March  2^. 

A  feme  coveH  "D  Y  tho  settleinent  made  on  the  marriage  at  Edmund 
^Te^l^  lfeiiii%  with  Ann  his  wife,  a  sum  of  2000i  be- 

interest  in  a  longbg  to  the  wife,  was  assigned  on  trust  to  pay  the 

fbndflT  AH  dividends  to  the  husband  for  life,  and  after  his  death, 

the  other  upon  trust  to  paj  the  dividends  to  the  wife  for  life, 

surrendered  <^^  ^^^  ^®  death  of  the  survivor,  upon  trust  for 

thrir  int^eBtn  the  children  of  the  marriage  as  they  should  appoint 

fund  was  in 

S^mJi  a^^^*       There  was  one  child  of  the  marriage,  viz.  John  James 
covert  was  still  Henning^  and  the  husband  and  wife,  by  deed  dated  the 
JS  AwJST    ^^*  ^^  November  1847,  appointed  the  fund  to  him,  sub- 
ject to  the  life  interests  of  the  husband  and  wife. 

ft 

The  fund  was  invested  in  consols,  and  was  standing 
in  Court  to  the  account  of  the  marriage  settlement 

Mr.  and  Mrs.  Henning  and  their  son  John  James 
Henninff,  now  presented  a  petition,  praying  that  the 
fund  in  Court  might  be  transferred  to  John  James 
Henning.  The  parents  offered  to  surrender  or  release 
their  interest  to  the  son. 


Mr.  Batten^  in  support  of  the  petition. 

There  boa  been  no  surrender  or  release  of  the  life 
interests,  but  the  parents  are  willing  to  do  so,  and  the 
wife  will  appear  and  consent  to  the  payment  The 
c«.  wiU  Z  be  «»U,  «  if  .v«7taL».  to  .he 
fund  were  vested  in  one  person  in  possession,  and  as 
if  there  had  been  a  merger  of  the  several  interests, 
causing  one  absolute  interest  in  possession. 

The 


HsMitiKa. 
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The  dkabilily  which  eicuts  in  difipoeing  of  the  rerer-  1846. 
sionary  interests  of  married  women  in  choses  in  action  ^yT"''^^^^ 
arises  fix>m  no  role  or  policy  pectdiar  to  this  Coorty  nor  _  «. 
any  regidation  introduced  for  the  protection  of  mamed 
women,  but  from  the  peculiar  nature  of  the  interest 
itself  in  this  particular  species  of  property.  The  in* 
terest  being  reTersionary,  and  the  property  a  chose  in 
action,  it  is  not  such  as  to  admit  of  the  possibility 
of  its  being  legally  reduced  into  possession,  and  there- 
fore it  is  that  equity  following  the  law  holds  that  it  can- 
not  be  disposed  of  as  against  the  wife  surviying.  The 
law  is  thus  stated  in  Mitford  Y/Mitford{a):  "What 
interests  survive  to  the  wife  in  equity  in  generali  is 
determined  by  analogy  to  the  rules  of  law.  As  at 
law  her  choies  in  action  not  reduced  into  possession  by 
the  husband  survive  to  her,  so  do  her  equitable  in- 
terests in  the  same  case  survive  to  her  in  equity."  But 
if,  without  infringing  any  principle  of  law  or  the  rules  or 
policy  of  this  Court,  the  nature  of  the  property  can 
be  so  changed  as  to  be  capable  of  being  reduced  into 
possession,  all  the  legal  consequences  must  follow,  and 
amongst  them,  the  right  of  disposition.  Thus,  if  under 
the  power  in  the  settlement,  this  fund  were  invested  in 
land,  and  the  married  woman  were  to  acquire  a  rever- 
monary  life  estate  in  realty,  instead  of  a  reversionary 
interest  in  a  chose  in  action,  nothing  could  prevent  her 
disposing  of  it  under  the  Fines  and  Recovery  Act.  (b) 

The  opinion  of  conveyancers  certainly  is,  that  by  the 
mode  here  proposed  the  reversionary  interest  of  a  feme 
covert  may  be  dealt  with ;  6  Bythewood,  237.  note  a  (c), 
and  p.  297.  note  a.  (d) 

Notwithstanding 

(a)  9  Vetey,  p.  98«  (c)  2nd  edit 

(6)  3  4*  4  H^.4.  C.74.  (d)  3rd  edit 
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Notwithstanding  the  doubts  in  Siory  v.  Tanffe(a)f 
the  authorities  have  been  uniform.  In  DasweU  y. 
Earle  (b),  Sir  WilUam  Grant  held,  that  payment  of  a 
legacy  to  which  a  married  woman  was  entitled  in  re- 
nuunder  to  the  husband,  with  the  consent  of  the  prior 
legatee  for  life,  was  a  bar  to  the  wife's  claim  by  sur- 
yivorship.  The  principle  contended  for  has  been  acted 
on  successively  in  the  cases  of  Bean  v.  Sykes(c),  Hall  v. 
Huffonin  (rf).  Creed  v.  Perry  (c),  fViUan  v.  Oldham  (y), 
and  Bishopp  v.  Cokbrook  (A),  and  particularly  by  Lord 
Cottenham  in  Lachtan  v.  Adams,  (t) 

Under  the  7  &  8  Vict  c.  76. ~#.  5.,  all  contingent  and 
future  interests  in  personal  property  were  made  as- 
signable at  law.  This  statute,  however,  was  afterwards 
repealed  by  the  8  &  9  Vict  c.  106.  (k) 

The  Master  of  the  Rolls. 

If  that  be  so,  it  would  seem  to  imply,  that  the  le^-* 
lature  did  not  approve  of  the  first  enactment 

Mr.  Walpole  and  Mr.  Malins,  as  amid  curia,  referred 
to  Box  V.  Box(J)^  and  Hazard  v.  IHundey,  an  unre- 
ported case,  in  which  the  latter  gentleman  had  been 
engaged  as  counsel. 


The  Master  of  the  Rolls  said  he  would  consider 
the  cose. 


(a)  7  Beav.  91. 
(6)  12  Fes.  473. 
(c)  2  Hm^es*  Conv.  640.  5th 
edit. 
(cO  \^  Sim.  595. 
(e)  Ilnd.  592, 


The 

(g)  Ibid.  594.  n. 
(A)  1 1  Juriti,  793. 
(0  5  Law  Joum.  {K,  5.)»  Cb. 
382. 
ik)  Sect.  1.5. 
V  (0  1  Drurtf,  42. 
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Tlie  Master  of  the  Eolls. 

This  18  the  petition  of  Mr.  and  Mrs,  Henningy  and 
their  son  John  James  Henninffy  and  it  prays  that  the 
fund  in  Court  standing  to  the  account  of  the  marriage 
settlement,  may  be  transferred  to  John  James  Henning. 

By  the  settlement,  the  funds  were  assigned  on  trust 
to  pay  the  dividends  to  the  husband  for  life,  after  his 
death,  upon  trust  to  pay  the  dividends  to  the  wife  for 
life,  and  after  the  death  of  the  survivor  of  the  husband 
and  wife,  upon  trust  for  the  children  of  the  marriage  as 
they  should  appoint. 

There  is  one  child  of  the  marriage,  and  the  husband 
and  wife  have  appointed  the  fund  to  him,  so  that  the 
same  may  vest  in  him,  after  and  subject  to  the  life  in- 
terest of  the  survivor  of  the  husband  and  wife. 

They  have  not  surrendered  or  released  their  interests 
in  the  fund  to  him,  but  they  offer  to  do  so,  and,  upon 
that  offer,  pray  the  Court  to  order  the  fund  to  be  trans- 
ferred to  him. 

This  is  plainly  a  contrivance  or  device  to  alienate 
the  reversionary  interest  of  a  married  woman,  and  the 
Court  is  asked  to  assist  in  it. 
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Feb.  8. 


If  the  Petitioners  Mr.  and  Mrs.  Henning  had  actually 
done  thtit  which  they  offer  to  do  by  this  petition,  I 
should  have  had  to  consider  whether  I  ought,  in  this 
case,  to  decide  upon  petition,  that  which  I  declined  to 
decide  without  a  bill  in  the  case  of  Story  v.  Tonge,  (a) 


But 


Vol.  XL 


xj  (a)  7  Beav,  91. 

Q 
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But  I  am  of  opinion  that,  as  tbe  case  now  standsy  I 
can  make  no  order.  An  offer  of  the  husband  and  wife 
10  no  foundation  for  such  an  order. 

As  no  order  can  be  made,  it  has  not  been  necessary 
for  me  to  consider  the  important  question,  whether,  in 
the  present  state  of  the  law,  the  reversionary  interest 
of  a  married  woman  can  be  disposed  of.  I  have  looked 
at  it,  only  for  the  purpose  of  determining  whether  I 
ought  to  encourage  these  Petitioners  to  bring  forward 
the  question  in  any  other  form  of  application,  or  after 
doing  the  act  they  now  offer  to  do,  or  some  other  act, 
which  may  probably  be  better  contrived  to  answer 
their  purpose.  ( 

I  have  read  all  the  cases  which  were  cited,  and  I  do 
not  think  it  right  to  suggest  any  other  attempt  to  at- 
tain the  object  of  this  petition. 

The  case  of  Lackton  v.  Adams,  which  was  relied  on 
in  the  argument,  has  been  searched  for,  but  unsuccess- 
fuUy.  (a) 


Subsequently,  another  indenture,  dated  the  15th  of 
March  1848,  was  executed  between  John  James  Hen- 
ninff,  the  son,  of  the  first  part,  Edward  Henningy  the 
father,  of  the  second  part,  and  Mrs.  Henning  of  the 
third  part,  whereby  the  father  and  the  son  released,  and 
surrendered  their  respective  interests  in  the  fund  to 
Mrs.  'Henning,  **  to  the  intent  that  the  interests  of  the 

father 


(a)  It  subsequently  turned  out 
that  the  title  of  the  case  was  in- 
correct, and  that  the  name  of  it 
was  Latchom  v.  Vincent.  The  Pe- 


tition, order,  &c.  were  afiterwards 
found  in  the  Report  and  Regis- 
trar's offices.  Reg.  Lib.  1835, 
B.  fo.94l. 
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father  and  the  son  might  be  meiged  and  extiDguished 
in  that  of  the  mother ;  and  that  the  fund  might  become 
absolutely  vested  in  possession  in  her."  The  petition 
was  then  amended  by  stating  this  deed,  and  was  again 
brought  on. 


1848. 


Whittle 

V. 

Henning. 


Mr.  Batten  again  argued  in  support  of  it ;  but 

Tlie  Master  of  the  Bolls  said,  he  was  not  satisfied, 
and  oould  not  lend  the  aid  of  the  Court  to  effect  that 
which  was  the  plain  object  of  the  parties,  and  he  dis- 
missed the  petition,  (a) 


\J  f      (a)  Affiraed  by  Lord  Cottenham,  2  PMUips,  731. 


\ 


/^U^  ^J^rv^  ZJU.£..r 

PAGE  V.  HORNE. 


Mar.  20,  21. 


npHIS  case  is  reported  in  a  former  volume  (a),  where  Upon  a  mar- 
-■-   it  appears,  that,  in  contemplation  of  a  marriage  be-  piafed  between 
tween  Mr.  Page  the  Plaintiff  and  Miss  Rddy  a  settle-  ^*  ^  ^m  the 

/•  lady's  fortune, 

ment  was,  on  the  14th  of  March  1844,  made  of  a  sum  of  vested  in  C. 
1500/.  belonginfir  to  her,  and  vested  on  mortgage  in  the  ^^*"  ^^J'"^** 

0*5'  ^        ^^  guardian,  was, 

name  of  Mr.  Dobetty  her  former  guardian,  and  thereby  on  the  Uth  of 
the  same  was  assigned  to  trustees  in  trust  for  her,  her  ^f^^Z  ^^j  ^^ 
intended  husband  and  their  children.     Before  the  mar-  agreement 

riage,  and  on  the  27th  of  March  1844,  Mr.  Page  and  yestedVn 

Miss  trustees  for 

the  lady,  "  her 
(a)  9  Beav.  570.  executors  and 

administrators 
and  assigns  **  until  the  marriage,  and  afterwards  for  her,  her  husband  and  children. 
On  the  27th  of  March,  and  bdbre  the  marriage,  the  husband  and  wife,  without  the 
intervention  of  C,  revoked  the  settlement,  and  married  the  next  day.  A  bill  by  the 
husband,  claiming  the  fund  unaffected  by  Uie  trusts  of  the  settlement,  was  dismissed 
with  costs,  the  Court  holding  that  a  revocation,  under  such  circumstances « could 
not  be  maiatained. 

Q  2 
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1848.  Miss  Reid  revoked  the  settlementy  and  married  on  the 
next  day  (28th  March).  The  bill  was  filed  by  Mr.  Page 
and  his  mortgagee,  to  compel  the  trustees  to  pay  over 
the  fund,  and  the  question  was  as  to  the  effect  ef  the 
revocation.  At  the  hearing,  the  Master  of  the  Soils 
referred  it  to  the  Master  to  enquire  and  state  under 
what  circumstances  the  deed  of  revocation  was  exe- 
cuted. 

The  Master  made  his  report,  and  thereby  found,  that 
Dobell  had  been  appointed  guardian  of  Miss  Rddf  and, 
from  the  death  ot  her  father  in  1831,  and  for  four^ 
teen  years,  managed  her  property  and  superintended 
her  education.  That  Mr.  Page  having  paid  his  ad- 
dresses to  Miss  Reidj  Dobell  disapproved  thereof  on 
account  of  the  youth  and  inexperience  of  Miss  Beid, 
and  the  inability  of  Page  (a  student  of  the  University) 
to  maintain  a  wife,  but  he  had  no  reason  to  object 
to  P<xge  except  on  pecuniary  grounds. 

They,  however,  determined  to  marry ;  but  Dobell  re- 
fused to  be  present  at  the  ceremony,  stating  that  he  had 
only  consented  to  the  marriage  on  Page  taking  orders 
and  obtaining  a  living.  Page,  however,  requested  Dobell 
to  assist  him  in  making  an  effectual  settlement  of  Miss 
Beid^a  fortune,  which  he  consented  to  do,  and,  in  the 
beginning  of  March,  they  went  together  to  DohelVs 
solicitor,  when  the  terms  were  arranged.  The  settle- 
ment was  prepared  and  approved  of  by  Mr.  Page  and 
a  professional  friend,  and,  on  the  14th  of  March  1844, 
they  all  attended  at  the  solicitor's  to  execute  it.  Page 
enquired  whether  there  was  any  power  to  the  trustees 
to  advance  him  money  to  purchase  furniture,  and  was 
answered  in  the  negative ;  he  enquired  whetlier  such  a 
power  could  be  inserted,  and  the  solicitor  stated  it  could, 
but  that  there  must  be  a  re-engrossment.     Page  then 

said 
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fiaidj   it  had  better  remain  as  it  was  drawn^  and  the        1848. 
settlement  was  accordirfgly  executed  by  the  several  pai> 
ties.     The  mortgage  was  transferred  to  the  trustees 
of  the  settlement^  and  the  trusts  declared  by  a  separate 
deed. 

Some  days  subsequently^  Page  enquired  of  the  soli« 
citor^  whether  Miss  Reid  could  revoke  the  settlement^ 
which  being  considered  doubtful^  the  opinion  of  a  con- 
veyancer was  taken,  who  thought  it  could.  Dobell 
declined  signing  another  deed  if  the  settlement  was 
revokedi  but  it  was,  however  (as  before  stated),  re- 
voked. 

The  Master  then  proceeded  to  find  as  follows :  — 
That  Page  himself  suggested  that  the  money  should 
be  settled  to  Miss  Reid^s  separate  use,  in  which  she  ac- 
quiesced, in  the  belief  and  under  the  full  impression,  that 
the  effect  thereof  would  not  be  to  place  it  out  of  her 
control  and  disposition,  but  that,  on  the  contrary,  the 
effect  of  such  settlement  would  be,  to  place  the  same  sum 
out  of  the  control  and  disposition  of  Page  her  intended 
husband,  and  to  leave  the  same  subject  to  her  absolute 
control  and  disposition,  notwithstanding  her  coverture, 
and  as  if  she  had  remained  sole  and  unmarried. 

That  Miss  Reid  executed  such  settlement,  under  the 
full  impression  that  her  stated  views  were  thereby  car- 
ried out,  and  that,  but  for  such  belief  and  impression, 
she  would  not  have  assented  to  or  executed  such  settle- 
ment. But  he  found,  that  as  to  such  belief  and  im- 
pression of  Miss  Reidy  no  other  evidence  had  been  laid 
before  him  than  her  own  affidavit. 

That  at  the  time  of  the  execution  of  the  settlement, 
some  conversation  took  place  as  to  inserting  therein  a 

Q   3  power 
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1848.  power  to  advance  to  her  intended  husband  a  sum  of 
500/.,  and  that  she  was  induced  to  acquiesce  in  the 
settlement  as  engrossed,  by  the  belief  that  she  was  at 
liberty,  at  any  time,  to  dispense  with  the  settlement. 

That  a  few  days  after  the  execution  of  the  settle- 
ment, and  before  her  marriage,  Miss  Reid  became,  for 
the  first  time,  aware,  that  the  settlement  placed  the  con- 
trol and  disposition  of  the  principal  money  out  of  her 
power  from  the  time  of  her  marriage,  and  deprived 
her  of  the  power  of  assigning  or  disposing  of  it  or 
anticipating  the  yearly  interest,  and  that  on  being  so 
informed,  she  expressed  her  surprise,  and  at  once  ex* 
pressed  her  determination  not  to  have  it  so,  and  de- 
clared, that  she  would  not  be  married  at^aU  under  such 
circumstances  as  to  have  the  money  so  taken  out  of  the 
power  both  of  herself  and  her  intended  husband.  The 
Master^s  findings  being,  founded  upon  the  affidavit  of 
JPa^e  and  Miss  Beid. 

That  the  object  Miss  Beid  had  in  view  was  to  puiv 
chase  furniture,  if  necessary  (she  and  her  intended 
husband  being  both  improvided  therewith),  or  others 
wise  to  keep  the  money  under  her  own  controL 

That  immediately  after  the  above  mentioned  circum- 
stances, Page  went,  at  the  wish  and  with  the  knowledge 
of  Miss  Reid,  to  consult  Beamont,  one  of  the  trustees 
of  the  settlement,  and  he  and  Pape  went  together  to 
Liverpool,  and  consulted  the  solicitors  who  had  prepared 
the  settlement,  and  who  promised  to  prepare  a  deed  of 
revocation,  but  on  the  26th  of  March  1844,  a  letter 
was  received  from  them  stating  that  it  could  not  be 
done,  as  Dobett  was  detennined  to  sign  no  new  deed. 

That 


HORNB* 
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That  immediately  thereupon,  at  the  wish  and  with        1848. 
the  knowledge  of  his  intended  wife,  Page  instructed     ^^^"*^ 
other  solicitors  to  whom  the  point  had  been  previously  v, 

mentioned  by  Page  and  Miss  Reidy  to  prepare  a  deed 
of  revocation  of  the  settlement,  which  was  accordingly 
prepared  by  them,  and  executed  by  Miss  Reid  on  the 
27th  of  March  1844. 

That,  under  these  circumstances,  the  deed  of  revo- 
cation was  prepared,  made,  and  executed,  by  and  at  the 
suggestion,  wish,  and  determination  of  Miss  Reidy  and 
in  order  to  set  aside  the  deed  of  settlement,  the  legal 
effect  of  which  (as  she  stated  by  her  affidavit)  had  been 
wholly  mistaken  by  her. 

That  such  deed  of  revocation  was  prepared,  made, 
and  executed  of  the  free  and  voluntary  act  of  Miss 
Reidy  and,  as  far  as  he  was  able  to  find  upon  the  evi- 
dence before  him,  without  persuasion,  request,  or  in- 
fluence of  or  by  Page^  her  intended  husband,  other 
than  therein  appeared. 

That  Miss  Reidf  upon  one  occasion,  told  Dobell  or 
his  wife  that  she  wished  her  fortune  to  be  settled  on 
herself.  That  such  occasion  was  once  in  conversation 
with  Dabelly  when,  in  answer  to  an  objection  made  by 
him  to  her  being  married  then  to  Page^  and  that  Page 
was  wanting  her  money,  she  said,  they  could  have  no 
further  objection  on  that  ground,  since  she  would  have 
her  money  settled  on  herself. 

That  Miss  Reid  was  not,  at  the  time  of  the  settlement, 
nor  at  any  time  theretofore,  aware,  that  the  effect  of  the 
settlement  would  be  to  divest  herself  of  the  control 
over  her  property  intended  to  be  thereby  settled. 

Q  4  The 
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1848.  The  cause  came  on  for  further  directions  upon  the 

^p^^^^^      Master's  report. 


V, 


HoBKi.  -^  Roupell  (in  the  absence  of  Mr.  Turner)  for  the 

Phuntlfis,  and 

]Mr.  Blundell,  for  Mrs.  Page,  repeated  their  former 
arguments,  viz. ;  1.  That  jiartics  have  full  power  to 
annul  or  vaiy  the  terms  of  a  marriage  settlement  at  any 
time  before  the  marriage  takes  place. 

2.  That,  by  the  settlement  itself,  she  had  power  to 
revoke,  for,  the  property  being  limited  to  her,  her  ex- 
ecutors, administrators,  and  assigns  until  a  marriage, 
upon  the  terms  then  agreed  upon,  took  place,  and  a 
marriage  on  such  tcx'ms  never  having  taken  place,  she 
remained  the  absolute  owner  of  the  property,  and  might 
revoke  or  alter  the  trusts  respecting  it  as  she  pleased. 

3.^  They  now  added,  that  it  had  been  found  by  the 
report  that  the  revocation  had  been  executed  of  the  free 
will  of  the  lady,  a  person  of  full  age,  and  competent 
to  deal  with  her  own  property ;  that  it  had  been  done 
openly,  with  the  knowledge  of  Dobell  and  Beamont, 
and  without  any  fraud  or  undue  influence. 

Mr.  Hodgson  and  Mr.  Renstiaw,  for  the  trustees  of 
the  settlement,  aigued,  that  the  settlement  was,  for 
valuable  consideration,  complete  and  not  executory, 
and  that  it  could  not  be  varied  if  the  same  marriage 
thereby  contemplated  ever  took  effect.  That  Mr. 
Poffe  was  bound  by  his  contract  with  Dobell,  for  though 
he  was  no  longer  the  guardian  of  the  lady,  he  still 
stood  in  a  fiduciary  character  towards  her,  and  under 
his  moral  protection,  and  that,  considering  the  situation 
of  the  parties,  her  intended  husband  must,  the  day 

before 
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before  the  marriage,  have  possessed  so  powerful  an  in- 
fluence over  her,  that  she  could  not  be  considered  a  free 
agent  in  the  absence  of  those  who  had  previously  under- 
taken the  protection  of  her  interests. 


1848. 


The  following  cases  were  cited :  —  Page  v.  Home  (a), 
Petre  v.  JSspinasse  (b)y  Bill  v.  Cur€ton{c)y  Shane  v. 
Cadogan{d)y  Ward  v.  Audland(e)y  Thomas  v.  Bren- 
nan(g)y  Logan  \.  BeU{h\  Boughton  v.  Sandilands  (i), 
Robinson  v.  Dickenson  (k)^  Gaskell  v.  GaskelKJ)^  Hu^ 
gucnin  v.  Baseley  (m),  Purcell  v.  M^Namara  (n),  Smith 
V.  Warde  (o).  Hill  v.  Gomme  (/?),  Edwards  v.  Jones  {q\ 
Flower  v.  Marten  (r),  Dillon  v.  Coppin  (5),  Davenport  v. 
Bishopp(t)y  Woodcock  v.  Monckton{u)y  Colyear  v.  TAe 
Countess  of  Mulgrave  (x),  Collinson  v.  Pattrick  (y), 
Beatson  v.  Beatson  (r),  Searle  v.  iau?  (aa),  Jefferys  v. 
J€fferys(bh)j  Fortescue  v.  Bamett(cc)y  Cooper  v.  fl7ie/- 


2%^  Mast£B  of  rttf  Bolls  (in  substance)  said,  — 
This  is  a  case  of  first  impression  and  one  of  great  diffi- 
culty, and  I  should  not  decide  it  now,  if  I  thought  that, 
upon  any  further  consideration,  I  should  come  to  a 
different  conclusion  from  that  at  which  I  have  arrived. 

The 


V   (a)  9.  Beavan,  670. 
(6)  2  Myl.  4-  K.  496. 
(c)  im.  bOZ. 

Id)  2  SugderCs  F.^P.  p.  168. 
and  App.  No.  26.  p.  370. 9th  ed. 
(e)  8Beav.20\. 
(g)  (Y, C.K.Bruce, 6th June 
1846.) 
(h)  1  Com.  B.  Rep.  872. 
(0  3.  Taun.  342. 
{k)  3  Run.  399. 
(0  2  Yotmge  4*  J.  502. 
(w)  14  Vet.  273. 
(n)  //^«/.  91. 
(o)  15  i^im.  56. 


(/})  1  ^^av.  540.  and  5  Ai^/. 
4-  Cr.  250. 

(ry)  1  AiJ^/.  4r  Cr.  226. 

(r)  2  3/y.4-6V.  459. 

(»)  4  3d^/.  4-  Cr.  647. 

(/)  2  FoM.  4-  Coll.  (C,C.)  451. 

(11)  1  ColL  273. 

(x)  2  JTff^,  81. 

(J)  Ibid.  123. 

(z)   12  Sim.  281. 

(aa)   15  Am.  05. 

(hb)  Cr.  4-  P;i.  138. 

\cc)  3  iVfy.  4-  K.  36. 

(^J)  3  il/flN.  G.  4*  1^.  266. 
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1848.  The  question  is,    whether   parties    who  have   de- 

^^["^"^^^     liberately  entered  into  a  contract  of  marriage,  and  have 
p.  executed  a  settlement,  the  terms  of  which  have  been 

agreed  upon  with  the  advice  and  assistance  of  their 
friends  and  advisers,  can  afterwards  revoke  that  settle- 
ment without  or  against  the  counsel  and  assistance  of 
their  friends,  and  thus  defeat  the  object  of  the  settle- 
ment, and  give  the  whole  property  to  the  husband.  If 
that  be  the  law,  it  must  have  its  effect,  notwithstanding 
its  mischievous  consequences.  In  this  case,  it  appears 
that  Mr.  Page  paid  his  addresses  to  the  lady  who 
was  entitled  to  1500/.,  vested  in  Mr.  Dobell,  who  had 
been  her  guardian  and  the  executor  of  her  father's  wilL 
He  had  the  management  of  her  fortune,  and,  although 
she  had  attained  twenty-one,  that  sort  of  relationship 
continued  between  them  as  made  it  proper  that  he 
should  be  consulted  on  so  important  a  step  as  her  mar- 
riage, and  he  was  the  person  who  most  naturally  would 
protect  her  interests.  He  was,  at  first,  opposed  to  the 
marriage.  However,  he  afterwards  acquiesced,  and  it 
was  agreed,  both  by  Mr.  Page  and  the  lady,  that  her 
property  should  be  settled.  The  terms  of  the  settle- 
ment were  agreed  on,  after  great  care,  and  it  was  ex- 
ecuted with  due  deliberation,  and  Mr.  Page  appears 
to  have  been  fully  cognizant  of  its  effect. 

A  few  days  after  it  was  executed,  and  before  the 
marriage  took  place,  »  change  came  over  the  spirit  of 
this  gentleman.  He  enquired  of  the  solicitor,  if  the 
settlement  could  not  be  revoked  by  the  lady,  and  he 
was  told  the  case  was  doubtful.  The  scheme  of  re- 
voking the  settlement  was  communicated  to  Mr.  Dobell^ 
and  he  declined  to  execute  any  other  deed.  A  deed  of 
revocation  was,  however,  executed,  and,  upon  the  pre- 
ponderance of  the  evidence,  it  would  seem,  that 
Mr.  Dobell  was  not,  before  the  marriage,  informed  of 

its 
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its  execation.  There  was  no  interruption,  in  any  way,  1848. 
of  the  intention  to  celebrate  the  marri^e.  The  deed 
of  revocation  itself  recited,  —  "  whereas  the  said  in- 
tended marriage  has  not  yet  been  solemnized ;  but  it  is 
intended  shortly  so  to  be : "  that  is,  the  same  marriage 
was  contemplated  both  at  the  date  of  the  settlement 
and  of  the  deed  of  revocation. 

The  question  is,  whether  the  transaction  here  is  such, 
as  to  justify  this  Court,  in  the  exercise  of  its  equitable 
jurisdiction,  in  sustaining  the  deed  revoking  the  trusts 
of  the  settlement.  It  has  been  ai^ued  that  this  Court 
would  look   at  the  legal  right  alone ;  but  I   cannot  \ 

agree  to  that  doctrine,  (a) 

It  was  not  certain^  even  after  the  execution  of  the 
settlement,  that  the  parties  would  marry.  The  mar- 
riage might  have  been  broken  off  by  one  or  both  of  the 
parties.  Either  might  have  married  another  person, 
and  thereby  the  engagement  would  have  been  put  an 
end  to,  or  there  might  haVe  been  a  complete  release  of 
the  contract  expressed  or  implied.  The  parties  had  a 
right  to  break  off  the  contract  of  marriage,  and  to  re- 
voke the  deed  of  settlement,  if  they  chose  to  do  so,  or 
to  call  on  the  trustees  to  execute  other  deeds.  They 
might,  perhaps,  under  proper  circumstances,  have  en- 
tered into  a  new  contract  or  made  another  contract, 
giving  the  husband  the  whole  interest  in  the  fund ;  but 
nothing  of  that  kind  has  been  done  in  this  case. 

It  is  true  that  no  influence  is  proved  to  have  been 
used ;  but  no  one  can  say  what  may  be  the  extent  of 
the  influence  of  a  man  over  a  woman,  whose  consent  to 
marriage  he  has  obtained.     Here  the  husband  having 

mortgaged 

(a)  See  Ro^iuon  v.  DickentoHf  3  Ruuell^  413. 
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mortgaged  the  property,  we  are  told,  by  the  report  of 
the  Master,  that  no  undue  influence  had  been  used. 
The  Court,  however,  will  look  with  great  vigilance  at 
the  circumstances  and  situation  of  the  parties  in  such 
cases  as  the  pre&ent,  and  will  not  only  consider  the  in- 
fluence which  the  intended  husband,  cither  by  soothing 
or  violence,  may  have  used,  but  require  satisfactory 
evidence  that  it  has  not  been  used. 

I  do  not  say  that  the  lady  might  not  have  done  this, 
if  she  had  acted  independently  of  her  intended  husband, 
upon  a  consultation  with  her  friends ;  but  Mr.  Page 
having  consulted  Mr.  Dohell  in  the  light  of  the  lady's 
next  friend,  if  not  of  her  guardian,  and  acted  in  con- 
currence with  him  in  the  first  instance,  I  think  it  was 
not  competent  for  him,  afterwards,  to  deal  with  her 
alone,  in  obtaining  a  revocation  of  the  settlement. 

I  must  dismiss  this  bill,  but,  I  confess,  not  without 
considerable  doubt. 
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WILSON  V.  EDEN.  AfHi  19,  so. 

^I^HE  testator.  Sir  Robert  Johnson  Eden^  Bart,  by  A  testator 
-*-    his  will,  dated  the  14th  of  AprU  1815;  directed  having,  by  his 

*  '  will,  made  a 

all  his  debts,  funeral,  and  testamentary  expenses  to  be  marked  dis- 

pwd ;  and  charged  all  his  real  and  personal  estates  with  ['^^'n  his^eal 

the  payment  thereof  and  of  the  pecuniary  legacies  or  and  personal 

sums  in  gross  thereinafter  bequeathed.   And  he  directed  ^^  residue 

that  his  personal  estate,  not  specifically  bequeathed,  "ofhisper- 

should  be  the  primary  fund  for  these  purposes.     The  goods,  and  ' 

testator  then  irave  several  lea:acies  and  annuities;  and  chattels ''to 

®         .  f  '  hw  brother 

he  charged  all  and  singular  his  real  estates  thereinafter  absolutely, 
devised  with  the  payment  of  the  several  annuities,  and  vised  "au'and 
also  with  the  amount  of  the  property  tax  payable  in  singular  his 
respect  thereof;  and  he  gave  to  annuitants  powers  by  ships,  rec- 
distress,  and  entry  and  perception  of  the  rents  "  of  the  tones,  advow- 

•  1,  M  «  ••  ■,  sons,  met" 

said  real  estates    to  recover  the  annuities  and  property  tuagcs,  lands, 

loj^*  tenements, 
'  tithes,  and 
hereditaments,"  situate  at  or  near  W,,  "  and  all  other  his  real  estates  in  W,,  and 
elsewhere  in  Great  Brilam  "  to  trustees  for  his  brother  for  life,  with  remainder  to 
his  first  and  other  sons,  &c.  Held,  first,  upon  the  context  of  the  will,  that  the 
testator's  leaseholds  for  years  passed  under  tne  residuary  bequest  to  A.  absolutely, 
and  not  in  strict  settlement  with  the  real  estates ;  and,  secondly,  that  although 
the  Wills*  Act  (I  Vict,  c,  26.)  was  applicable  to  this  case,  still  that  the  26th  section 
(which  enacts  that  a  devise  of  the  land  of  a  testator  &c.  shall  be  construed  to  in- 
clude leasehold  estates  to  which  such  description  shall  extend,  unless  a  contrary 
intention  shall  appear)  did  not  affect  the  above  construction. 

In  the  yery  numerous  cases  in  which  tiie  rule  in  Rote  y.  Bartlett  (Cro,  Car, 
p.  293.)  has  been  referred  to  and  discussed,  it  does  not  appear  to  have  been  inten- 
tionally or  substantially  varied  ;  but  when  the  words  describing  the  subject  of  the 
devise  have  not  been  simply  "lands  and  tenements,"  but  the  words  ''farms,  mes- 
suages, and  mines,"  or  any  of  them  have  been  abided,  or  the  testator  has,  in  addi- 
tion to  the  words  simply  describing  the  subject  of  the  devise,  used  other  words 
descriptive  of  the  nature  or  extent  of  his  interest  in  the  thing  given,  and  that  in- 
terest, as  described,  is  properly  applicable  to  leaseholds,  or  has  used  words  plainly 
connecting  property  which  was  leasehold  with  the  lands  or  tenements  or  heredita- 
ments the  principal  subject  of  the  devise,  the  additional  words  have  (although  not 
in  a  manner  always  approved  of)  been  held  to  warrant  the  conclusion  that  lease- 
holds  were  within  the  description  of  the  thing  devised. 


Edbn. 


238  CASES  IN  CHANCERY. 

1848.  tax;  and  he  bequeathed  to  the  poor  householdere  of 
Windlestone  township  20/.  ^*  to  be  paid  out  of  his  per- 
sonal estate  only."  And  he  directed,  that  the  legacy 
duty  on  the  legacies  and  annuities  should  be  paid  out 
of  his  *'  personal  estate." 

The  testator  then  proceeded  as  follows:  —  ''I  give 
and  bequeath  all  the  rest,  residue,  and  remainder  of 
my  personal  estate,  goods  and  chattels,  whatsoever  and 
wheresoever,  after  and  subject  to  the  payment  of  my 
just  debts,  funeral,  and  testamentary  expenses,  and  the 
said  legacies  and  bequests  (except  the  said  annuities) 
hereinbefore  by  me  given  as  aforesaid,  and  all  my  eatate 
and  interest  therein  unto  my  brother,  Morton  John 
Davison^  Esq.,  late  Morton  John  Eden,  absolutely  to 
and  for  his  own  use  and  benefit 

*^  I  give  and  devise  all  and  singular  my  manors  or 
lordships,  rectories,  advowsons,  messuages,  lands,  tene- 
ments, tithes,  and  hereditaments  situate,  lying,  arising, 
or  being  at  or  near  Windlettone,  West  Auckland,  St. 
HeUrCs  Auckland,  and  Bishop^s  Auckland,  in  the  county 
of  Durham  or  in  the  city  of  Durham,  and  Brignall, 
in  the  county  of  York;  and  a  parcel  of  land  pur- 
chased by  me  of  the  late  Mrs.  Mary  Lambton,  at 
Romanby,  near  Northallerton,  in  the  North  Riding  of 
the  county  of  York,  and  all  other  my  real  estates  in  the 
said  counties  of  Durham  and  York,  and  elsewhere  in 
Great  Britain^  and  all  my  estate  and  interest  therein, 
unto  Robert  Eden^  Duncombe  Shafto,  William  Ne^ld, 
and  Thomas  Hopper,  and  their  heirs,  subject  to  the 
said  annuities  so  given  and  devised  as  aforesaid;  to 
hold  the  same  unto  Robert  Eden,  Duncombe  Shafto, 
William  Nesfield,  and  Thomas  Hopper,  and  their  heirs, 
subject  as  aforesaid,  to  and  for  the  several  uses,  upon 

the 
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the  trusts,  &c,,  hereafter  declared,  &c,  that  is  to  say, 
to  the  use  of  my  said  brother  the  said  Morton  John 
Davison  and  his  assigns  for  and  during  the  term  of  his 
natural  life,  without  impeachment  of  or  for  any  manner 
of  waste,  and  from  and  immediately  after  the  determin- 
ation of  that  estate  by  forfeiture  or  otherwise  in  his 
lifetime,"  to  trustees  to  preserve,  &c.  &c.,  and  for  that 
purpose  to  make  entries  and  bring  actions  as  occasion 
shall  require,  but  nevertheless  to  permit  and  suffer  the 
said  Morton  John  Davison  and  his  assigns,  during  his 
life,  to  receive  and  take  the  rents,  issues,  and  profits 
of  the  said  hereditaments  and  premises,  "  and  from  and 
immediately  after  his  decease,"  to  the  use  of  the  first 
and  other  sons  of  Morton  John  Davison  in  tail  male ; 
and  in  default  of  such  issue,  to  Ae  use  of  Sir  William 
Eden,  Bart,  his  heirs  and  assigns. 


1848. 


The  will  contained  a  power  for  Morton  John  Davison 
to  limit  a  jointure  of  lOOOZ.  a  year  to  his  wife,  to  be 
issuing  out  of  ^^  all  or  any  part  or  parts  of  the  said 
hereditaments  and  premises  hereinbefore  devised,"  with 
the  usual  powers  of  distress  and  entry,  and  a  power  to 
appoint  the  hereditaments  so  charged,  '^for  any  term 
or  terms  of  years,"  for  securing  the  same.  The  will  also 
contained  a  power  to  lease  for  any  term  not  exceeding 
twenty^one  years.  The  testator  appointed  his  brother 
executor. 

The  testator's  brother,  Morton  John  Davison,  having 
died  without  issue  in  June  1841,  the  testator  on  the 
18th  of  July  1841,  made  a  codicil  to  his  will,  which 
he  thereby  "  ratified,  confirmed,  and  republished." 


The  testator  died  in  1844,  seised  and  possessed  of 
freehold  and  leasehold  estates.      The  question  in  the 

cause 


CASES  IN  CHANCERY. 

cause  related  to  the  leaseholds,  which  were  claimed,  on 
the  one  hand,  by  Su:  William  JEden,  as  passing  with 
the  freeholds  under  the  ultimate  devise  to  him,  and,  on 
the  other  hand,  by  the  next  of  kin  of  the  testator,  on 
the  ground  that  they  were  comprised  within  the  ab« 
solute  bequest  of  the  personalty  to  the  testator's  brother 
which  failed  by  his  death  in  the  testator's  lifetime. 


By  the  decree  made  in  this  cause,  it  was  referred  to 
the  Master  to  enquire  "  what  leasehold  estates  the  tes- 
tator died  possessed  of,  and  where  the  same  were  re- 
spectively situated,  and  the  nature  of  the  testator's 
estate  and  interest  therein,"  with  liberty  to  state  special 
circumstances. 


The  Master,  by  his  report  dated  the  3rd  of  July 
1847,  found,  that  the  testator  was,  in  his  lifetime,  and 
at  the  time  of  his  death,  possessed  of  several  leasehold 
estates  in  the  townships  of  Merrington  and  Middlestane, 
both  now  in  the  parish  of  Merrington  in  the  county 
of  Durltam,  held  under  various  leases  granted  by  the 
Dean  and  Chapter  of  Dur/iam  to  the  testator,  or  to 
his  trustees  for  his  benefit,  for  terms  of  twenty-one  years 
respectively,  and  consisted  of  the  several  particulars 
mentioned  in  the  schedule  to  his  report  And  he 
found,  that  the  township,  of  Middlestone  was  thereto- 
fore in  the  parish  of  St  Andrew  Aueklandf  but  was 
annexed  to  the  parish  of  Merrington  on  the  26th  day 
of  April  1845.  And  he  found,  that  the  parish  of  Jtfer- 
rington  was  intersected  by  a  high  ridge  of  hills  ranging 
east  and  west,  upon  the  summit  of  which  the  church 
and  village  of  Merrington  were  situated.  And  he  found, 
that  the  greater  part  of  the  said  leasehold  estates,  to 
the  extent  of  539  acres  and  38  perches  or  thereabouts, 
lay  to  the  south  of  the  siud  ridge,  and  extended  to  and 

for 
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for  about  2050  yards  abutted  on  the  northern  boundary  1848. 
of  the  freehold  manor  and  estate  of  the  testator  in 
the  township  of  fftndkstone,  theretofore  in  the  parish 
of  St.  Andrew  Auckland,  but  now  forming  part  of  the 
new  parish  of  Coundon,  which  was  made  a  parish  in 
the  year  1842,  and  adjoiii^  the  said  freehold  estate 
of  Windlestoney  but  were,  in  part,  separated  therefrom 
by  a  turnpike  road,  and  in  part  by  the  ordinary 
hedges  of  the  country,  through  which  were  necessary 
communications  for  those  tenants  who  held  both  free- 
hold and  leasehold  in  the  same  farm;  that  the  s^d 
leasehold  estates  were  not  intermixed  with  or  sur- 
rounded by  the  freehold  lands  of  the  testator  at  Windle- 
stone,  but,  with  the  exception  of  one  plot  containing 
about  18  acres,  they  lay  together,  and  part  of  them 
were  about  a  quarter  of  a  mile  from  the  mansion  of 
Windkitcne ;  but  the  turnpike  road  between  Bishops 
Auckland  and  RiLshyford  lay  between  them  and  the 
said  mansion.  And  he  found,  that  the  remainder  of 
the  said  leasehold  estates,  containing  about  72  acres 
1  rood  12  perches,  lay  on  the  northern  side  of  the  said 
ridge,  and  about  two  miles  from  the  said  testator's 
said  freehold  mansion  and  estate  at  Windlestone,  and 
which  said  freehold  manmon  and  estate  had  been  in  the 
possession  of  the  family  of  the  sud  testator  for  up- 
wards of  150  years.  And  he  found,  that  parts  of  the  said 
freehold  estates  were  first  acquired  by  Sir  John  Eden, 
Bart,  the  father  of  the  said  testator ;  and  he  found 
the  dates  of  his  different  purchases.  And  he  found, 
that  the  Dean  and  Chapter  oi  Durham  had  hitherto 
renewed  the  leases  at  the  end  of  every  seven  years ; 
but  that  ihey  were  not  under  any  covenant  to  do  sa 
And  he  found,  that  in  the  leases  granted  in  the  year 
1815,  by  the  said  Dean  and  Chapter,  were  the  foUow- 
ix^  reservations ;  (that  is  to  say),  '*  The  woods,  under- 
woods and  trees  now  growing,  or  hereafter  to  grow 
Vol.  XL  R  upon 
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1848.       upon  the  said  demked  piemueBy  and  the  mmes  and 
quarries  within  and  under  the  same ;  with  a  ri^t  of 
way,  &o.^    And  he  found,  that  in  the  leases  granted  in 
the  year  1844,  were  reserved  the  woods,  underwoods 
and  trees,  and  the  mines,  pits  and  quarries  of  ooal 
and  other  minerals  whatsoever.    And  he  found,  that,  in 
the  year  1833,   the  Dean  and  Chapter  of  JDwham 
demised  the  ooal  mines  tmder  the  said  leasehold  estates, 
and  other  adjoining  lands,  with  power  to  erect  cottages, 
and  make  a  railway,  which  had  been  erected  and  made; 
and  that  on  other  parts  of  the  said  leasehold  estates^ 
and  within  140  yards  of  the  western  boundary  thereof,  a 
colliery  had  been  established.    And  he  found,  that  the 
testator  was  not,  at  the  time  of  his  death,  possessed  of 
or  entitled  to  any  leasehold  estates  for  years^  excqit  in 
the  townships  of  Merringtan,  and  ABddle$bme  as  aforesaid. 
And  as  qiecial  circumstances  he  found,  that,  besides  the 
said  leasehold  estates,  the  said  testator  was  not  pos* 
sessdd  of  any  estates  in  the  county  of  Durham^  other 
than  the  following;  (that  is  to  say),  the  manor  and 
estate  of  mndhstane^  comprising  the  whole  township  of 
ffindleUane,   and   of  freehold  tenure,  and  containing 
1182  acres  2roods  29 perches,  of  two  freehold  doses  of 
ground  called  respectively  Crathtne-fiM  and    WalU^ 
enAfield  immediately  adjoining  the  estate  of  WmUt' 
Mtane,  and  situate  in  the  township  of  Cotmden,  omtain- 
ing  together  16  acres  or  thereabouts,  and  of  the  frediold 
tithes  thereof;  of  detached  portions  of  freehold  land 
in  the  township  of  Merrmgion,  containing  tc^ether 
106  acres  or  thereabouts ;  of  the  freehold  tithes  or  por- 
tions of  the  said  testator's  leasehold  estates  in  Merrimg^ 
tan  and  MiddluUme;  an  estate  in  the  townshq>  of 
WtMt  Ancklandf  chiefly  freehold  and  copyhold,  widi  the 
freehold  tithes  thereof;  and  two  leases  for  lives,  con- 
taining together  1162  acres  or  thereabouts,  of  freehold 
lands  in  the  parish  of  SL  Helenas  AueUand;  and  381 

acres 
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icres  or  thereaboufji ;  of  two  freehold  fieMs^  coAtaming  1848, 
together  aboat  19  acres,  In  the  township  oi  Bandgaie 
m  Auckland;  and  of  a  freehold  messuage  in  the  city 
of  Durham  ;  bnt  which  said  freehold  fields  and  mes^ 
soage  were  afterwards  sold  by  the  said  testator  Sir 
Rchert  Johnson  Eden  in  his  lifetime.  And  he  found, 
that  the  mansion-house  or  hall  at  JVmdkttone  was  bnilt 
upon  the  frediold  part  of  the  estates  of  the  said  tea* 
tator,  and  there  were  several  cottages  (some  of  whidi 
were  ornamental)  and  also  other  buildings  stancUng  upon 
that  part  of  the  said  leasehold  estates  whidb  was  nearest 
to  the  said  manson-house  or  hall,  and  which  buildings, 
consbting  of  three  cottages  called  fVell  lloutes,  had 
been  and  were  occupied  by  persons  employed  about  the 
said  mansion-house  and  premises.  And  he  found,  that 
in  some  instances  the  leaseholds  were  let  with  the  free- 
holds, at  one  nndivided  yearly  rent.  And  he  found, 
that  the  said  testator,  during  his  lifetime,  expended 
upwards  of  40,000/.  in  rebuilding  or  restoring  the  said 
mansion-house  and  premises  at  fFindkstone. 

The  cause  now  came  on  fat  hearing. 

Mr.  Turner  and  Mr.  JEtnuley,  for  the  I^intiff,  and 

Mr.  Purvis  and  Mr.  Faber,  for  the  executor  appointed 
by  the  codicil,  who  was  one  of  the  next  of  kin. 

Mr.  Roupett  and  IVIr.  Goldsnddy  for  two  of  the  next 
of  kin* 

Mr.  Hodgson,  Mr.  Uoyd,  and  Mr.  Dickinson, 

1.  The  leaselidda  do  not  pass  under  this  devisa 

J2  2  The 
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1848.  The  rule  of  law  as  laid  down  in  the  leading  case  of 

Rau  ▼•  BariUtt{a)  is  this:  ''  That  if  a  man  hath  lands 
in  fee,  and  lands  for  years,  and  deviseth  all  hb  lands 
and  tenements,  the  fee-simple  lands  pass  only,  and  not 
the  lease  for  years :  and  if  a  man  hath  a  lease  for  years, 
and  no  fee-nmple,  and  deviseth  all  his  lands  and  tene* 
ments,  the  lease  for  years  passeth;  for  otherwise  the 
will  would  be  merely  void."  This  rule  was  elaborately 
considered  by  Lord  Eldm  in  71unnp$an  v.  Lady  Law- 
ley  (b),  who  recognised  it  as  ''a  rule  which  had  been 
acknowledged  for  ages,"  and  it  has  ever  since  been 
followed ;  Arhell  v.  Fletcher  (c).  Stone  v.  Greening  {d), 
Parker  v.  Marchant  («),  Hall  v.  Fisher,  {g) 

2.  There  is  nothing  in  the  terms  of  this  will  to  take 
the  case  out  of  the  rule;  on  the  contrary,  they  confirm 
it  The  testator  makes  a  marked  distinction  between 
his  real  and  personal  estate.  The  limitation  to  the 
trustees  and  their  heirs  to  uses  is  quite  inapplicable  to 
personal  estate,  which  was  conudered  by  Lord  Eldon 
as  a  very  strong  circumstance  in  Wathins  v.  Lea.  (Ji) 
Again,  the  testator  devises  to  his  brother  for  life,  *'  with- 
out impeachment  of  or  for  any  manner  of  waste ; "  he 
empowers  him  to  grant  a  jointure  to  his  wife  for  life, 
and  to  create  any  term  to  secure  it ;  and  also  to  grant 
leases  of  twenty-one  years  duration.  This  is  incon- 
sistent with  his  limited  interest  in  the  leaseholds,  and 
with  the  reservation  of  mines  and  timber  by  his  lessors. 
Again,  it  is  improbable  that  the  testator  could  have  in- 
tended his  leaseholds  to  go  in  strict  settlement ;  for  he 
has  made  no  provision  for  their  continuation  by  a  re- 
newal, and  he  has  made  no  provision  for  keeping  the 

freeholds 

(a)  Cro.  Car.  p.  293.  (c)  2  F.  *  CW.  (C.  C.)  279. 

^  (A)  2  Boi.  ^  Pul.  (O.S.)  303.  and  5  Man.  ^  Gr.  498. 

(c)  10  Simons,  299.  (g)  1  Colfy,  47. 

(d)  13  Shnom,  390.  (h)  6  Vrtey,  633. 
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freeholds  and  leaseholds  together,  for  a  child  of  his  1848. 
brother  would  at  his  birth  haye  acquired  an  absolute 
interest  in  the  leaseholds,  and,  if  he  died  the  next  day^ 
they  would  pass  to  his  next  of  kin;  while  the  real 
estate  alone  would  devolve  in  another  channel  to  the 
remainderman.  The  leaseholds  are  not  inseparably 
blended  with  the  freeholds,  and  the  expression  '*  all 
other  my  real  estates"  are  conclusive,  as  shewing  that 
it  was  '^  real  estate  "  only  that  he  intended  to  enume- 
rate in  the  previous  part  of  the  sentence.  It  also  ap- 
pears, from  the  Master^s  report,  that  there  does  exist 
other  real  estate  on  which  these  general  words  may 
operate. 

3.  It  will  be  contended,  that  this  case  is  governed 
by  the  Wills  Act  (a),  by  which  it  is  enacted,  *'  that  a 
devise  of  the  laud  of  the  testator,  or  of  the  land  of  the 
testator  in  any  place,  or  in  the  occupation  of  any  per^ 
eon  mentioned  in  his  will,  or  otherwise  described  in  a 
general  manner,  and  any  other  general  devise  which 
would  describe  a  customary,  copyhold,  or  leasehold 
estate,  if  the  testator  had  no  freehold  estate  which 
could  be  described  by  it,  shall  be  construed  to  include 
the  customary,  copyhold  and  leasehold  estates  of  the 
testator,  or  his  customary,  copyhold  and  leasehold 
estates,  or  any  of  them  to  which  such  description  shall 
extend,  as  the  case  may  be,  as  well  as  freehold  estates, 
unless  a  contrary  intention  shall  appear  by  the  wilL" 
But  that  section  does  not  apply,  and  was  not  intended 
to  apply,  as  between  distinct  parties  taking  under  the 
will,  but  as  between  devisees  and  the  heirs  and  next  of 
kin ;  besides,  this  is  not  such  a  general  devise  as  was 
contemplated  by  the  statute ;  and  here,  "  a  contrary  in- 
tention "  does  **  appear  by  the  will"  itself. 

Mr. 

X.     (d)  Ifr.^Sil  Viet.  c.26.#.26. 
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1848.  Mr.  fFalpoky  Mr.  MaUns,  and  Mr.  Dumergue^  for  Sir 

WiUiam  Eden.  The  words  of  tbis  deviae  are  sufficiently 
ample  to  include  the  leaseholds,  and  they  passed  under 
the  general  description.  We  do  not  dispute  the  rule  as 
hud  down  in  Rase  v.  Bartletty  as  applied  to  the  mmple 
case  there  stated;  but»  '^if  upon  the  whole  will»  it 
plainly  appears  that  the  testator  meant  to  pass  lease- 
hold property  under  the  description  of  real  estate,  the 
Court  will  give  effect  to  his  intention'';  Ooodman  r. 
'Edwardi.  {a)  That  prindple  has  been  repeatedly  acted 
on,  as  in  Lane  v.  Earl  of  Stanhope  (b).  Doe  dem.  Dun*^ 
ninff  V.  Lord  Cran8toun{e)i  Day  v.  Trig{d)f  Addis 
y.  Clement  {e\  Lowther  v.  Cavendish  (ff).  Turner  v* 
Husler,  (h)  The  circumstance  that  the  devise  is  to 
uses  applicable  to  freehold  property  does  not  prevent 
the  application  of  this  principle,  for  such  was  the  case 
in  Hobson  v.  Blachbum  (i) ;  and  the  mere  drcumstance, 
that  the  mode  of  dealing  with  the  property  is  inappli- 
cable to  a  particular  part  of  it,  will  not  prevent  the 
passing  of  that  part  which  is  of  a  particular  description ; 
fFeigaU  v.  Brome.  (k)  The  property  here  is  church 
leaseholds,  which  are  usually  renewable ;  and  this  was 
relied  on  by  the  Court  in  Goodman  v.  Edwards,  (a) 

2.  At  all  events  the  leaseholds  pass  by  force  of  the 
26th  section  of  the  Wills  Act,  which  distinctly  enacts 
that  ^'  a  general  devise "  which  would  describe  lease- 
hold estate,  if  the  testator  had  no  freehold,  "  shall 
be  construed  to  include  the  leasehold  estates  of  the 
testator,"  unless  a  contnuy  intention  shall  appear  by 

the 

(a)  2  MyL^  K.  759.  (g)  I  Eden,  99.,  and  1  Amb. 

\b)  6  Term  Rep.  345.  356. 

V  (c)  7  Meel  ^W.l.  (h)  1  Bro.  C.  C.  78. 

(rf)  1  P.  Wmt.  286.  (i)  1  MyL  4-  JT.  571. 

(/)  2  P.  Wm.  456.  (k)  6  SimoM,  p.  1 14. 
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the  will.     This  cktufle  ia  not  to  be  restricted  in  the  wny       1848. 
contended  for,  and  there  is  no  contrary  intention  in 
the  will 

&  The  drcmnstances  of  the  property  are  such  as  to 
shew  an  intention  that  the  leaseholds  should  pass  with 
the  freehold.  The  contiguity  of  the  leaseholds,  and 
the  way  they  are  blended,  render  them  indispensable 
for  the  convenient  enjoyment  of  the  mansion  and  free- 
hold estate;  it  is,  therefore,  highly  improbable  that 
the  testator  should  intend  to  disunite  thenu  It  is  un- 
likely that  the  testator  should  have  made  them  liable 
to  the  charity  l^acies.  If  they  do  not  pass  under  the 
residuary  bequest,  they  are  included  in  the  devise. 

Mr.  TumiTy  in  reply. 

JVhitaker  v.  Ambler  (a),  Sheffield  v.  Lord  Mulffrave{b), 
Winter  v.  Winter  (c)  were  also  cited. 

The  Master  of  the  Bolls  reserved  his  judgment. 


The  Masteb  of  the  Rolls.  j^   ^^ 

Sir  Robert  Johnson  Eden,  the  testator  in  this  case, 
was  entitled  to  freehold  and  leasehold  estates  of  great 
value:  he  made  his  will  on  the  14th  of  April  1815, 
and  a  codicil  in  July  1841.  In  the  will,  he  makes  a 
marked  distinction  between  real  and  personal  estate, 
charging,  indeed,  his  debts,  funeral  and  testamentary 
expenses,  and  pecuniary  legacies  on  his  real  and  per- 
sonal estate,  but  directing  his  personal  estate,  not  speci- 
fically bequeathed  to  be  the  primary  frmd  for  payment ; 

charging 

(a)  1  Eden,  151.  (c)  5  Hare,  300. 

[b)  5  Term  Rep.  57}. 

R  4 
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1848.  charging  Beveral  annuities  given  hj  his  will  on  real 
estates,  and  directing  a  charity  legacy  to  be  paid  out 
of  his  personal  estate  only,  and  directing  the  duty 
payable  on  his  legacies  and  annuities  to  be  pdd  out  of 
his  personal  estate^  He  then  proceeded  as  follows: — 
'*I  give  and  bequeath  all  the  rest,  residue  and  xe- 
rounder  of  my  personal  estate,  goods  and  chattels, 
whatsoever  and  wheresoever,  after  and  subject  to  the 
payment  of  my  just  debts,  funeral  and  testamentary 
expenses,  and  the  said  legacies  and  bequests  (except 
the  said  legacies  hereinbefore  by  me  given  as  aforesaid), 
and  all  my  estate  and  interest  therein;  unto  my  brother 
Morton  John  Damson  Esquire,  late  Morton  John  JSden, 
absolutely,  to  and  for  his  own  use  and  benefit"  The 
question  in  the  cause  is,  whether  the  testator's  lease- 
holds for  years  passed  by  this  clause,  which  it  is  ad- 
mitted they  did,  unless,  in  the  circumstances  of  this 
case,  they  ought  to  be  held  to  have  passed  under  the 
immediately  following  clause  of  the  will,  which  is  ex- 
pressed as  follows: — "I  give  and  devise  all  and  sin- 
gular my  manors  or  lordships,  rectories,  advowsons, 
messuages,  lands,  tenements,  tithes  and  hereditaments, 
situate,  lying,  arising,  or  being  at  or  near  Windlestone 
West  Auckland^  St.  Helen's  Auckland,  and  Bishop's 
Auc/dandy  in  the  county  of  Durhatn,  or  in  the  city  of 
Durham  and  Brignally  in  the  county  of  York,  and  a 
parcel  of  land  purchased  by  me  of  the  late  Mrs.  Mary 
Lambton,  at  Romanby,  near  Northallerton,  in  the  North 
Kiding  of  the  county  of  York,  and  all  other  my  real 
estates  in  the  said  counties  of  Durham  and  York,  and 
elsewhere  in  Great  Britain,  and  all  my  estate  and  in- 
terest therein,  unto  Robert  Eden,  Duncombe  Shafto, 
William  Nesfield,  and  Thomas  Hopper,  and  their  heirs, 
subject  to  the  said  annuities  so  given  and  devised  as 
aforestdd,  to  hold  the  same,  to  them  and  their  heirs, 
subject  as  aforesaid,  to  and  for  the  several  uses,  and 

upon 
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upon  the  troatB"  thereinafter  mentioned,  being  tmsts       1848. 
properly  applicable  to  real  or  freehold  estates,  and  not 
so  properly  or  conveniently  applicable  to    leasehold 
estates  held   subject  to  conditions,  restrictions,  and 
limitations. 

In  the  events  which  ocourred,  the  personal  estate, 
which  by  the  residuary  clause  was  given  to  Morton 
John  Davison,  has  become  vested  in  the  testator's  next 
of  kin,  of  whom  the  Plaintiff  is  one ;  and  for  them  it 
is  contended,  that  the  leasehold  passed  by  that  dause, 
and  now  belongs  to  them. 

On  the  other  hand,  it  is  contended  for  Sir  William 
Eden,  who  is  entitled  to  the  freehold  estates  devised 
on  the  trusts  of  the  will,  that  the  leaseholds  would  well 
pass,  and  did  pass  under  the  general  description  of  the 
land  devised,  or,  if  not  by  mere  force  of  the  words 
used,  at  least  under  the  construction  authorized  by  the 
26th  clause  of  the  Wills  Act,  which  is  applicable,  by 
reason  of  this  will  having  been  republished  and  con- 
firmed by  the  codicil,  which  was  executed  in  July  1841 ; 
and  further,  that,  in  the  circumstances  of  the  case,  the 
Court  ought  to  conclude  that  it  was  the  testator's  in- 
tention to  pass  the  leaseholds  with  his  freehold  and  real 
estates. 

The  argument,  therefore,  relates  to 

1.  The  l^al  effect  of  the  words  by  which  the  subject 
of  the  gift  is  described,  independently  of  the  Wills  Act. 

2.  The  effect  which,  in  this  case,  ought  to  be  given 
to  the  Wills  Act 

3.  The  effect  of  the  whole  will,  and  of  the  circimi- 
stances  under  which  it  was  made,  as  affording  clear 
inferences  of  the  testator's  intention. 

1.  The 
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1848.  L  The  rub  in  Bo$e  y.  BartJM{a)  has  not  been 

doubted.  '^  If  a  man  hath  lands  in  fee  and  lands  for 
years  (which  is  this  case),  and  deviseth  all  his  lands  and 
tenements*  the  fee  simple  lands  pass  only,  and  not  the 
lease  for  years ;  and  if  a  man  hath  a  lease  for  years, 
and  no  fee  simple,  and  deviseth  all  his  land  and  tene- 
ments, the  lease  for  years  passeth,  for  otherwise  the 
will  would  be  merely  ymd.''  In  the  very  numerous 
eases  in  which  this  rule  has  been  referred  to  and  dis- 
cussed, it  does  not  appear  to  have  been  intentionally  or 
substantially  varied;  but,  when  the  words  describing 
the  subject  of  the  devise  have  not  been  simply  lands 
and  tenements,  but  the  words  **  farms,  messuages  and 
mines,*^  or  any  of  them  have  been  added,  or  the  tes- 
tator has,  in  addition  to  the  words  amply  describing 
the  subject  of  the  devise,  used  other  words  descriptive 
of  the  nature  or  extent  of  his  interest  in  the  thing 
g^ven,  and  that  interest,  as  described,  is  applicable  to 
leaseholds,  or  has  used  words  plainly  connecting  pro- 
perty which  was  leasehold  with  the  lands,  or  tene- 
ments, or  hereditaments,  the  principal  subject  of  the 
devise,  the  additional  words  have  (though  not  in  a 
manner  always  approved  of)  been  held  to  warrant  the 
conclusion  that  leaseholds  were  within  the  description 
of  the  thing  devised. 

Now,  in  the  present  case,  the  subject  of  the  devise 
Is  described  as  the  testator's  "  manors  or  lordships,  rec- 
tories, advowsons,  messuages,  lands,  tenements,  tithes 
and  hereditaments "  atuate  as  in  the  will  mentioned. 
I  incline  to  «think,  that  the  words  ''messuages  and 
lands,"  forming  part  of  the  description,  would,  if  every 
thing  else  had  concurred,  have  been  suffident  to  pass 
leasehold  lands;, but  these  words,  and  the  sequence 

describing 

(a)  Cro,  Car,  p.  293. 
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desdrilmig  tlie  tftntum,  do  not  oonstitate  the  whale  1648. 
deBcriptkni  which  the  testator  hae  given  of  the  sabject 
of  his  devise :  lie  has  added  to  them, ''  all  my  other  real 
estates  in  the  oonnties  of  Durham  and  Yarkt  and  else* 
where  in  Chreat  BrUmn,  and  all  my  estate  and  interest 
therein.''  Now  the  word  ''other,"  in  this  danse,  is 
relative;  it  has  relation  to  the  sobjeets  or  things  de- 
scribed in  the  former  part  of  the  sentence;  it  imports 
that  the  snlgects  next  described  are  additional  to,  and, 
besides,  and  in  that  respect,  different  from,  the  subjects 
jost  before  described;  and  if  the  word  ''other"  had 
been  immediately  foUowed  by  the  words  "  my  lands  in 
the  conntieB  of  Durham  and  York/*  and  so  on,  it  might 
perhaps  have  been  properly  held,  that  the  word  "  lands,'' 
as  contained  in  the  earlier  part  of  the  sentence,  meant 
only  the  subject  of  the  devise,  without  r^rd  to  the 
extent  of  the  testator's  estate  or  interest  in  it,  or  that 
the  word  "lands"  (other  drcomstances  permitting) 
meant  leaseholds  as  well  as  £reehoIds;  but  here,  the 
relative  word  "  other  "  is  immediately  followed  by  the 
words  "  my  real  estates  in  the  said  counties ;  "  and  as 
it  is  thus  plain,  that,  by  the  last  clause  of  the  sentence, 
he  meant  only  to  devise  real  estate,  because  he  has  so 
expressly  described  it — as  there  is  nothing  to  shew 
that,  in  the  last  clause,  he  meant  a  subject  of  devise 
differing  in  nature  and  quality  from  the  subject  of 
devise  expressed  in  the  former  part  of  the  description*^ 
as  the  word  "  other,"  expresnng  a  relation,  a  difference 
or  addition,  shews  the  connection  of  the  two  parts  of 
the  description,  and  is  fully  satisfied  without  the  impli- 
cation  of  any  difference  in  quality,  I  am  (though  I  own 
with  some  reluctance  in  coming  to  a  conclusion  on  so 
narrow  a  ground)  of  opinion,  that,  upon  the  true  con- 
struction of  the  testator's  description  of  the  subject  of 
his  devise,  the  effect  is  to  pass  real  estate  only,  and 
consequently  that  leasehold  estates  do  not  pass  by  it. 

2.  It 


252  CASES  IN  CHANCERY. 

184&  2.  It  does  not  appear  to  me  that  this  k  affected  by 

the  Wills  Act.  Acoordiiig  to  the  view  which  I  have 
taken  of  the  devise,  it  is  to  be  considered  as  a  devise  of 
real  estate ;  it  is  not  simply  a  devise  of  the  testator^s 
land,  or  of  his  land  in  a  particular  place,  or  in  a  par*- 
ticular  occupation,  or  a  devise  in  a  general  manner  ap- 
plicable to  any  land,  whatever  might  be  its  quality,  or 
the  testator's  estate  or  interest  in  it»  Neither  is  it  a 
devise  which  would  describe  a  leasehold  estate^  if  the 
testator  had  no  freehold  estate  which  would  be  described 
by  it  Taking  it  most  favourably  for  the  devisee,  it  is 
as  if  the  testator  had  devised  all  his  land,  or  all  his  lands, 
farms  and  messuages  and  other  real  estate ;  and  in  such 
a  case,  I  conceive,  that  the  word  *'  land,**  (which  may  be 
thought  ambiguous,  and  without  qualifying  expressions 
may  be  deemed  to  include  lands  in  which  the  testator 
had  only  a  leasehold  interest),  would  have  its  ambiguity 
removed,  and  by  reason  of  the  words  **  other  real  estate  " 
would  be  limited  to  its  ori^nal  and  proper  legal 
meaning. 

3.  With  regard  to  the  supposed  intention,  I  need  not 
repeat  what  has  been  so  often  sud,  that  we  are  not  to 
expound  the  will  by  conjecture,  but  to  construe  the 
words  used,  as  far  as  we  can,  consistently  with  the  rules 
of  law,  and  to  deduce  the  intention  from  those  words. 
On  the  one  hand,  there  are,  in  this  case,  circumstances 
which  perhaps  make  it  improbable  that  the  testator 
should  have  intended  his  freehold  and  leasehold  estates 
to  be  divided.  On  the  other  hand,  there  are  circum- 
stances which  seem  to  make  it  improbable  that  he  should 
have  intended  his  leasehold  estates  to  go  with  the  free- 
holds, and  be  subject  to  limitations  not  properly  ap- 
plicable to  leaseholds,  though  very  properly  applicable 
to  freeholds. 


It 


On  a  subsequent  day,  the  Defendant  Sir  W.  Eden 
accepted  the  offer  of  having  the  opinion  of  a  court  of 
law. 
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It  does  not  sqem  to  me  to  be  posrible  to  arrive  at  any  ^^^* 
satbfactory  conclusion  from  any  such  circumstances  as 
are  here  found ;  and,  confimng  myself  to  the  words  used, 
considering  that  the  testator  appears  to  have  been  ac- 
quainted with  the  distinctions  between  real  and  personal 
estate,  and  thinking,  that  the  devise  to  trustees  in  set- 
tlement comprises  only  real  estates,  I  am  obliged  to  con- 
clude, that  the  leaseholds  were  comprised  in  the  gifl  of 
the  residuary  personal  estate. 

The  question  is  a  mere  legal  question  on  the  construc- 
tion of  the  wiU,  and  I  should  have  been  better  satisfied 
if  it  had  been  submitted  to  tiie  consideration  of  a  court 
of  law  in  the  first  instance.  I  am  not  sure  that  I  did 
right  in  complying  with  the  request  of  both  parties  to 
give  my  own  opinion  without  directing  a  case;  but 
having  done  so,  I  think  it  right  to  add,  that  if  the  par- 
ties diuming  under  the  devise  should  now  desire  to  have 
the  opinion  of  a  court  of  law,  I  think  that  they  are  en- 
titled to  a  case,  notwithstanding  the  opinion  at  which  I 
have  arrived  on  the  subject. 
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June  14. 16.  FEISTEL  V.  KING'S  COLLEGE,  CAMBEIDGK 

July  12. 

By  the  decree  'E/TB.  B  ULLERy  in  1 842,  amgned  the  emoluments  of 
wfluB^directed  ""*  fellowship  to  the  Plaintiff  Feistel,  to  secure 


to  be  paid  to  300/.  At  the  hearing  of  the  cause  (a)  the  Plaintiff 
A  penon,  not  established  his  right,  and,  438/.  having  been  found  due, 
a  party  to  the  ^^  order  was  made  for  payment  of  that  sum  to  him 

suit,  claiming  ^  '^  ^ 

a  portion  of  it  out  of  the  fund  in  Court. 

as  against  the 
Plaintiff,  ap- 
plied for  a  The  assignees  of  one  Lyon  Samuel,  a  bankrupt,  now 

fmi!  having  presented  their  petition,  stating  that  1502,,  part  of  the 
shewn  a  suffi-   advance  made  by  the  Plaintiff  to  Duller,  belonged  to 

cient  prinm         _  ^  .-.i.  .-i  ji 

/aor  case,  the   Lyon  Samuel,  and  that  it  was  evidenced  by  a  memo- 

th^'filnd^trte  ^^^^°*  ^*^  ^®  1*^  ^^  October  1844.  They  prayed 
retained,  on  that  the  fund  ordered  to  be  paid  to  the  Plaintiff  might 
his  filhigV  ^  carried  over  to  a  separate  account  of  "  the  Plaintiff 
bill  within  ten  and  his  incumbrancers,"  and  not  paid  out  without  notice 
bliah  his^ght.  ^  ^^  Petitioners ;  and  that  the  Master  might  take  an 

account  of  what  was  due  upon  the  memorandum  of  the 

14th  of  October  1844. 

Mr.  Turner  and  Mr.  Cok  in  support  of  the  petition. 

Mr.  Temple  and  Mr.  Murray,  contrit,  contested  the 
alleged  security  to  Samuel,  and  argued  that  strangers 
to  the  cause  had  no  right  to  intervene ;  that  this  was  an 
attempt  to  alter  the  decree  by  petition;  and  that  a  stop 
order  was  not  usually  granted  after  the  rights  had  been 
declared  by  decree* 

Mr. 

(a)  10  Beav.  491. 
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The  Masteb  of  the  Bolls. 

I  quite  agree  that  the  decree  cannot  be  altered  upon 
petition;  but  here  there  is  no  attempt  whatever  to 
find  fault  with  the  decree.  The  case  is  simply  this  — 
there  is  a  decree  for  payment  to  A.  B,y  who  has  assigned 
or  holds  it  in  trust  for  C  D.  C.  D.  says,  '♦  Do  not  part 
with  the  fund,  until  I  have  an  opportunity  of  taking 
proceedings  to  establish  my  right."  I  think  that  the 
Court  has  authority  to  do  this,  and  has  frequently  ex- 
ercised it  (a). 
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Fbistbl 
King's 

GOLLBGK, 

Cambridge. 


I  am  of  opinion  that  the  Petitioners  have  shewn  a 
sufficient  primA  facie  case  for  retaining  the  fund ;  and  I 
must  therefore  order,  that  the  fund  be  carried  over  to 
a  separate  account,  and  not  paid  out  without  notice  to 
the  Petitioners ;  and  they  must  file  a  bill  to  enforce 
their  security  within  ten  days.    Beserve  the  costs. 


(a)  SeeThelhikeofBoUmr.      and   Chritikn  t.  Devereux,  12 
WUliam,  4  Bro.  C.  C.  430.,  Be*      Smom,  p.  271. 
thune  ?.  Kennedy,  3  Beav,  462., 


NoTB.  —  By  consent,  a  sum  of  2o0/.  was  paid  to  the  Petitioners 
in  full  discharge  of  their  claim,    Reg.  Lib.  1847.  A.  1709. 
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Jtme  15.  BAYLY  V.  BAYLY. 

A  Defendant    HpHIS  bill  was  filed  against  the  Defendant,  as  exc- 
not  precluded,  cutor  of  his  father,  for  the  purpose  of  recovering 

by  the  circum-  ^  g^^  ^f  money  which,  on  the  result  of  the  accounts, 

Htance  of  hiB  •' 

being  sued  as    appeared  to  be  the  Plaintiff's  share  of  the  re^due. 

executor,  from 
obtaining  the 

benefit  of  the        The  Defendant  was  taken  under  an  attachment  for 

1  ^  4  c  36 

«.  15'.  Ruie  7'.    want  of  answer,  and,  being  brought  up,  was  turned 

over  to  the  Queen's  Prison.  An  order  was  made, 
under  the  1  W.  4.  c.  36  (a),  referring  it  to  the  Master 
to  ascertain  whether  the  Defendant  was  unable,  by 
reason  of  his  poverty,  to  employ  a  solicitor  to  put  in  his 
answer. 


The  Master,  on  the  6th  of  Jvne^  reported  in  the 
affirmative ;  and,  on  the  9th  of  June,  the  Defendant  ob- 
tained an  order  under  the  7th  rule  to  defend  informd 
pauperis. 

The  Defendant  put  in  his  answer,  and  now  moved  to 
be  dischai^ged,  and  that  the  costs  of  his  contempt  might 
be  paid  out  of  the  suitors'  fund. 

Mr.  Goldsmid  in  support  of  the  motion. 

1.  The  principle  laid  down  in  Oldfieldv.  Cobbett{b) 
against  the  right  of  a  Defendant  executor  to  defend 
in  formd  pauperis,  has  no  application  to  the  7th  rule 
of  the  15  th  section  of  the  1  fF.  4.  c.  36.  empowering 

the 

(a)  S.  15.  Rule  6. 
\      (6)  2  Beav.  444 ,  3  Beav.  432 ,  1  PMiSps,  557. 


proper  ooutbo  to  get  discfaaiged  from  the  costs 
i8i  under  the  16th  and  17th  sections  of  the  1  W.  4.  e.  36, 
by  means  of  the  Insolvent  Debtors'  Act 

The  payment  of  the  costs  under  the  7th  rule  is  dis- 
cre^nary,  and  this  is  not  a  proper  case  for  its  exercise ; 
besides  the  act  does  not  apply  to  a  person  sued  in  a  re* 
presentative  character. 

The  Master  ofihe  Bolls. 

The  order  to  sue  in  formd  pauperis  stands,  and  no 
Implication  has  been  made  to  discharge  it. 

The  statute  enables  the  Court  to  direct  the  costs  of 
any  prisoner  in  contempt  to  be  paid  out  of  the  suitors* 

fund, 

(a)  2  Ban.  444. ;  3   Beav.  (b)  1  Coify,  169. 

432. ;  1  Phillips.  557.  (r)  1  Rust.  ^  Af.  323.  ! 
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the  Court  to  order  the  costs  of  contempt  "  of  any  pri-       1848. 
soner  **  to  be  paid  out  of  the  suitors'  f  und» 

2.  The  principle  of  Oldfield  y.  Cobbett  (a)  does  not 
apply  to  tiie  relief  given  specially  by  this  statute,  which 
is  general  in  its  terms  and  applies  to  *^  any  such  pri- 
soner." 

3.  A  Defendant  may  at  all  events  proceed  m  formd 
pauperis,  for  the  purpose  of  clearing  his  contempt. 

Oldfield  Y.  Cobbett  {b).     He  also  cited  Gray  v.  Camp- 
beU(e). 

Mr.  J.  H.  Taylor,  eontri,  for  the  Solicitor  of  the 
Suitors'  fund.  The  PlaintifF,  in  his  representatiTe  cha* 
lacter,  can  neither  sue  nor  defend  in  formd  pauperis,  and 
the  order  for  that  purpose  was  irregular. 
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1848.  fund,  and  to  assign  a  soltcitor  and  counsel  to  soch  pri- 
soner for  defending  him  tn/armd  pauperis.  The  enact- 
ment is  general :  not  one  word  is  said  of  an  exception. 

If  the  Defendant  has  performed  his  duty  hj  putting 
in  his  answer,  I  think  he  ought  to  have  the  benefit  of 
the  enactment,  and  that  the  costs  of  the  contempt  may 
be  paid  out  of  the  suitors'  fimd. 

Reg.  Lib.  1847,  B.  fa  1386. 


JWjf  18.  OLDFIELD  V.  COBBETT. 


The  Master  of  TT  appeared  that  Cobbett  being  confined  in  the  Fleet 

no^auUiority  Pnsou  under   an  attachment  issuing  out  of  this 

to  enquire  jCourt  for  non-payment  of  41  il  costs,  was,  in  November 

Keeper  of  the  ^840,  transferred  to  the  Queen's  Pris(m  by  virtue  of 

Queen's  the  5  &  6  Vict  c.  22.    The  17th  section  of  that  act  pro- 

Prison  obeys       •       ,  , 

there^lations  videsy'timt.the  prisoners  shall  be  divided  into  dasses,  the 
estabkshed  for  g^  ^^f  ^^^^  ^^^  ^^^^  ^f  u  Debtors  remanded  by 

the  govern-  ^    ^  "^ 

ment  of  his  the  Commissioneis  of  the  Court  for  relief  of  Insolvent 
Sl^tions  M^*  Debtors  on  the  ground  of  fraud,  -or  for  refusing  to  file 
to  the  mode  a  schedule  of  their  property.**  Under  the  authority  of 
prisoner^m-  ^^®  -^^  ^^  ^^^  made  by  the  Home  Secretary  for 
""rt^  ^  ^^  f^®  government  of  the  Queen's  Prison ;  and  by  one  of 
contempt.        them  the  Keeper  of  the  prison  was  directed  to  place  in 

class  1.  *'any  debtor  who  does  not,  according  to  the  Act 
1  &  2  Vict  c.  1 10.,  file  a  schedule  of  his  property." 

On  the  2nd  of  December  1847,  a  vesting  .order  was 
obtuned  against  Cobbett,  under  the  Insolvent  Act,  upon 
the. petition  of  Oldfield,  the  detaining  creditor;  and  by 

this 
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this  order,  he  was  required  to  file  hia  schedule  within  a        1848. 
specified  time.     Cohbett  made  default,  and,  on  the  24th     ^^iju, 
of  December^  was  removed  from  the  apartments  he  had  «. 

previously  occupied  in  the  prison,  and  placed  in  the 
division  of  the  prison  appropriated  to  prisoners  of  the 
first  class.  The  matter  having  been  brought  under  the 
consideration  of  the  common  law  Judges,  they  thought 
he  ought  not  to  be  continued  in  class  No.  1. ;  but  they 
were  unanimously  of  opinion  that  his  being  placed  there 
was  a  matter  of  internal  arrangement  of  the  prison, 
with  which  they  had  no  power  to  interfere.  Cobbett 
was  thereupon  removed  out  of  division  Na  1. 

On  the  28th  of  March  1848,  the  Act  of  11  &  12  Vict 
c.  7.  passed,  whereby  (a)  so  much  of  the  Queen's  Prison 
Act  as  related  to  first  class  prisoners  was  repealed ;  and 
it  was  enacted  (i),  that  from  and  after  the  passing  of  the 
Act,  the  first  class  of  prisoners  in  the  Queen^s  Prison 
should  be  composed,  amongst  others,  *^  of  debtors  re- 
fusing or  neglecting  to  file  a  schedule  of  their  property 
when  ordered  to  do  so  by  the  Court  for  relief  of  In-* 
solvent  Debtors,  under  the  provisions  of  the  36th  sec- 
tion of  the  1  &  2  Vict.  c.  110."  Cobbett  still  neglected 
to  file  his  schedule  of  his  property,  though  ordered  ta 
do  so  by  the  Insolvent  Court,  and  he  was  agun  removed 
into  ckss  1.,  and  placed  in  the  division  of  the  prison 
appropriated  to  prisoners  of  that  class. 

The  Defendant  now  moved  as  follows,  "  That  he 
might  be  forthwith  discharged  out  of  the  criminal  side 
and  division  of  the  Queen's  Prison,  appropriated  by  law 
for  prisoners  of  the  first  class,  as  to  the  writ  of  attach- 
ment  for  contempt  in  this  suit,  on  the  ground  that  the 
said  imprisonment  was  not  warranted  by  the  said  writ, 

or 

(a)  Sect.  I.  (b)  Sect.  2. 

S  2 
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1848.       or  otherwise  by  law.    And  that  the  £eeper  and  the 
il^l^mLO     ^^^^^^  might  stand  committed  to  the  first  division 
p.  of  the  fourth  class  of  the  Qaeen's  Prison  for  their  con- 

tempt of  this  Couit  in  such  imprisonment  and  pro* 
curing  the  same ;  ^  and  pay  the  costs  of  the  applica* 
tion. 

Mr.  Cobbett  in  person,  in  support  of  the  motion^ 
argued,  1.  That  there  'appeared  to  be  no  valid  com** 
mitment  to  the  custody  of  the  Keeper  of  the  Queen's 
Prison,  and  that  his  imprisonment  was  altogether 
wrongful.  2.  That  the  vesting  order  had  been  irre- 
gularly and  improperly  obtained ;  and  3.  That  as  a 
prisoner  of  this  Court,  he  had  been  subjected  to  undue 
rigour,  by  being  placed  in  that  part  of  the  prison  appro* 
priated  to  the  criminal  class  of  prisoners. 

Mr.  TolleTy  contrdy  for  Captain  Hudson,  the  Keeper 
of  the  Queen's  Prison.  1.  The  motion  to  commit  the 
Respondent  to  his  own  custody  is  absurd.  2.  The  at- 
tachment for  contempt  still  exists  undischarged,  and 
the  transfer  of  the  custody  has  been  in  accordance  with 
the  terms  of  the  Act.  3.  The  Court  has  no  jurisdiction 
as  to  the  vesting  order,  nor  as  to  the  prison  regulations ; 
but  the  change  in  the  classification  of  the  Defendant  is 
strictly  according  to  the  recent  Act. 

The  Masteb  of  the  Rolls. 

Mr.  Cobbett,  along  time  ago,  was  in  contempt  for  non- 
payment of  costs,  and  a  writ  of  attachment  issued  against 
him.  Being  then  in  the  Fleet  on  another  process,  he 
was  detained  in  custody  and  in  charge  on  the  writ  of 
attachment  issuing  out  of  this  Court  for  non-payment  of 
costs.  I  do  not  find  that  he  has  ever  paid  the  costs, 
or  cleared  his  contempt ;  nevertheless,  without  having 

cleared 
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cleared  his  contempt,  he  asks  that  he  may  be  dis-        1848. 
charged.     I  believe  I  have  not  the  smallest  authority      Q^orimlo 
to  do  anything  of  the  kind  until  the  contempt  has  been 
discharged. 

He  asks  to  be  discharged  on  other  and  different 
grounds.  He  says  that,  in  consequence  of  a  vesting 
order,  which  he  allies  was  obtained  by  the  Plaintiff 
from  the  Insolvent  Debtors'  Court  in  an  irregular  and 
improper  manner,  he  is  now  detained  in  a  portion  of  the 
Queen's  Prison  where  prisoners  in  his  condition  ought 
not  to  be  placed. 

It  is  manifest  I  have  no  authority  whatever  to  judge 
of  the  regularity  of  the  order  of  the  Insolvent  Debtors' 
Court,  and  I  have  no  authority  or  jurisdiction  over  the 
orders  regulating  the  manner  in  which  the  Keeper  is 
to  treat  the  prisoners  committed  to  his  charge.  I  may 
judge  of  the  contempt  of  this  Court ;  and  am,  perhaps, 
the  most  proper  person  to  bring  the  matter  before.  I 
have  authority  to  commit  and  to  issue  writs,  by  virtue 
of  which  the  party  is  to  be  committed,  and  which  it  is 
the  duty  of  the  Keeper  of  the  Queen's  Prison  to  obey : 
I  have  also  authority  to  discharge  these  writs,  and  it 
then  becomes  the  duty  of  the  Keeper  to  release  the 
prisoner;  but  I  have  no  authority  to  look  into  the 
other  causes  of  imprisonment,  or  to  enquire  into  other 
grounds  on  which  the  Defendant  has  relied. 

I  have  no  authority  whatever  to  enquire  whether 
the  Keeper  obeys  the  regulations  established  for  the 
government  of  his  prison.  This  is  regulated  by  a  spcciid 
act  of  parliament,  under  which  the  Master  of  the  Bolls 
has  no  authority.  I  may  commit  and  discharge,  but  I 
cannot  give  directions  to  the  Keeper  as  to  the  mode  of 
treating  the  prisoners  committed  to  his  custody.     I 

S  3  have 
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have  no  authority  to  dischaige  the  prisoner,  or  to  com- 
mit the  Keeper  for  any  each  matter,  and  I  must  nr 
fuse  the  motion. 


1847. 
iVop.  23. 

Jan.  13.  15. 

A  testator 
devised  bis 
siduary  real 
and  personal 
estate  to  A. 
and  J9.,  on 
trusts  in 
which  B.  was 
beneficially  in- 
terested.   B, 
received  part 
of  the  assets, 
and  died. 
Held,  that  a 
bill  could  not 
be  main- 
tained by  the 
surviving  trus- 
tee against  the 
represent- 
atives of  B, 
alone,  to  re- 
cover the 
trust  fund  re- 
ceived by  him, 
but  that  the 
bill  ought  to 
seek  the  ge- 
neita  adi^ni. 
stration  of  the 
testator's 
estate. 


CHANCELLOR  v.  MORECRAFT. 

npHE  testator,  Jonathan  Hamstan,  by  his  will,  de- 
-**  vised  and  bequeathed  his  real  and  personal  estate 
to  his  two  sons  Charles  and  Joseph,  and  to  the  Plaintifis 
Thomas  Chancellor  and  Charles  Chesterton,  upon  certain 
trusts  for  sale;  and  (after  discharging  his  debts  and 
making  certain  other  payments)  in  trust  for  his  widow 
and  seven  children*  He  appointed  the  same  four  per- 
sons executors,  and  they  proved  his  will. 

Charles,  the  son,  died  in  1843,  and  Joseph,  the  other 
son,  died  in  1844.  Joseph  had  received  the  rents  from 
1842  to  1844.  Joseph  left  Morecraft  and  Gregory  his 
executors.  Gregory  died  in  1846,  leaving  Mary  Gregory 
and  John  Woolams  his  executors. 

This  bill  was  filed  by  Chancellor  and  Chesterton,  the 
surviving  executors  and  trustees  of  the  original  testator, 
against  Morecraft  and  the  executors  of  Gregory,  stating 
that  the  debts  and  legacy  duty  of  the  original  testator 
still  remained  unpaid;  that  Joseph  had,  in  his  hands  at 
his  death,  a  balance  of  rents  exceeding  his  share  of  the 
residue,  and  which  was  still  due  from  his  estate ;  that  his 
executors,  Morecraft  and  Gregory,  possessed  themselves 
of  sufficient  to  pay,  and  that  a  considerable  sum  was 
due  from  Gregory*^  estate  to  the  estate  of  Joseph,    The 

bill 
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bill  pmyed  an  account  of  the  rents  of  the  piopetrty       1848. 

which  had  ootOQ  to  the  hands  of  Joseph*  and  that  the   J^"^^"^^ 

Chancbu^ob 

Defendants^  out  of  the  assets  of  their  tertatorB«  might  9. 

pay  the  amount  Mobbcbaft. 

The  Defendants  insisted  that  the  PkintifFs  were  not 
entitled  to  any  such  account  or  relief  as  the  bill  prayed, 
except  in  a  proper  suit  properly  constituted  for  admi- 
nistering the  estate,  and  carrying  into  execution  the 
trusts  of  the  will  of  the  testator  Jonathan  Hamston. 

The  cause  now  came  on  for  hearing* 

Mr.  RoupeU  and  Mr.  Bird  for  the  Plaintiflb,  con- 
tended, that  this  bill  was  properly  framed,  seeking,  in 
effect,  to  bring  back  a  trust  fund  into  its  proper  cu8-» 
tody.  That  it  had  been  decided  in  the  case  of  Franco 
V.  Franco  {a)y  recently  followed  in  May  v.  SeJby{b\ 
that  a  trustee  may  file  a  bill  against  his  co*trustee  to 
recover  a  trust  fund,  without  making  the  cestuis  qua 
trust  parties  to  the  suit ;  and  that  if  that  could  be  done, 
it  must  surely  follow,  that  a  su^Ting  trustee  might 
maintain  a  suit,  for  the  same  purpose,  against  the  execu- 
tors of  a  deceased  trustee. 

That  the  32d  Order  of  August  1841  (c)  ^ded  this 
case,  which  was  one  of  a  *^  specific  claim  or  inquiry 
which  could  be  separately  dealt  with,**  without  asking  the 
general  administration  of  the  estate.'  Biffffs  Y,Penn{d). 

Mr.  Thirner  and  Mr.  Rogers  for  Marecraft^  and 
Mr.  Kindersley  and  Mr.  Babington  for  Gregory  and 
Wodams  contended,  that  the  Pl<dnti£b  had  no  rij^t  to 

call 

W  («)  3  Vet.  75.  (i)  Orrf.  Can.  174. 

^  (*)  1  You.  *  Coll  C.  C.  235.  (d)  4  Hare,  469. 
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1848.       call  for  the  partial  account  here  eonght ;  for  if  any  part 

^^"^^^^""^    of  the  trust  funds  had  come  to  the  hands  of  the  De- 

flw  fendants,  it  had  passed  to  them  bound  bj  the  trusts  ol 

MoRBCEAPr.   the  will,  and  that  it  rendered  them  aceonntaUe  to  the 

parties  beneficially  interested  therein^  and  could  not  be 

dealt  with  in  their  absence. 

That  if  the  aeoounts  now  asked  were  taken,  that  is^ 
an  account  between  two  accountable  parties,  the  result 
would  not  be  binding  on  those  absent,  and  a  second 
suit  might  be  maintained  by  them  for  the  same  purpose. 
Carmichael  y.  Carmichael  (a). 

That  here  the  Defendants  represented  one  of  the  re* 
siduary  legatees,  and  he  being  entitled  to  retiun  his  share, 
the  amount  of  what  was  due  from  him  could  not  be 
ascertained,  except  on  taking  a  general  account  of  the 
testator^s  estate.  Lastly,  that  the  claim  made  by  this 
bill  was  not  for  a  dear  fund,  but  one  subject  to  yarious 
equities  and  deductions. 

Mr.  Roupellj  in  reply. 

The  Masteb  of  the  Bolls  thought  that  the  present 
case  differed  from  Franco  v.  Franco;  for  here  the  De- 
fendant represented  one  of  the  parties  interested  in  the 
fund  sought  to  be  recovered. 

That  the  general  rule  was,  that  a  party  should  ac- 
count in  such  a  manner  as  to  obtain  a  complete  and 
final  discharge.  Here  the  Defendants  said,  that  notwith- 
standing the  account  which  might  be  taken  in  the  pre- 
sent suitj  thej  might  be  called  on  to  account  again  to 

the 

(a)  2  PML  101. 
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the  partieR  beneficialljr  entitled ;  and  it  did  not  appear        1848. 
how  thia  difficulty  was  to  be  got  over.  ^^^^^'^^ 

He  must,  therefore,  order  the  cause  to  stand  over,    MoBEcmAFT* 
with  liberty  to  the  Plaintiff  to  amend  the  bill  by  adding 
parties,  and  praying  a  general  account 


jt  Aiiy  y/, //4 ,  y^c^  c^jrt^m  >(j/cv 


RICE  V.  GORDON^ 


1847. 

Jan.  26,  27» 

28,  29.  3K 

1848. 

i^on.  7. 

fllHIS  case  is  fully  stated  in  the  judgment  delivered  ^^  ^j^^  i^^^^.^ 

-■-   by  the  Court  ing,  it  was  ob* 

jected,  that 
the  matters 
Mr.  Turner^  Mr-  Lownde$y  Mr.  Petersdorff  and  Mr.  contained  in 

Cole,  for  the  Plaintiffs.  mental  bill, 

ought  to  have 
been  brought 
forward  by 
amendment ; 
but  held,  that 
whatever 
weight  might 
have  been 
due  to  the 
objection,  if 
brought  for- 
Mr.  ward  at  a  pro- 
per time  and 
in  a  proper  manner,  it  could  be  of  no  avail  when  brought  forward  for  the  first  time 
at  the  hearing. 

A.J  as  surety  to  a  firm,  signed  a  joint  and  several  bill  of  exchange,  on  the  faith 
that  B,  would  join  as  co-surety.  B,  never  signed  it,  but  A»  was  afterwards  com- 
pelled to  pay  it,  by  proceedings  at  law  at  the  suit  of  an  indorsee.  One  of  the  firm 
died,  and  the  otliers  became  bankrupt.  Held,  first,  that  the  firm  were  not  entitleil 
to  avail  themselves  of  the  bill,  and  were  liable  to  repay  the  amount  and  the  costs  of 
the  proceedings  both  at  law  and  equity  ;  secondly,  that  the  claim  was  of  such  a 
nature  as  not  to  be  proveable  under  the  bankruptcy,  and,  therefore,  not  barred 
by  the  certificate ;  and,  thirdly,  that  the  claim  of  A,  was  sufficient  to  support  a 
creditors*  suit  for  the  administration  of  the  estate  of  the  deceased  partner. 

Sale  by  an  administrator  to  his  brother  and  co-partner  set  aside,  it  appearing  to 
the  Court,  from  the  evidence,  that  the  sale  was  made  at  an  under  value  so  gross, 
that  it  oueht  to  be  deemed  fraudulent  and  void* 


Mr.  ClumdUss,  for  J.  B.  Gordon  and  the  assignees. 

Mr.  JameSi  for  &  H.  Ayers. 

Mr.  Fleming,  for  Robert  Gordon  the  younger. 
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1848.  Mr.  BaheU  and  Mr.  SideboUom,  for  Scameti. 

0.  Mr.  Bichner,  for  Mrs.  Clarke,  &c 


OOROOM* 


Abv,?. 


Mr«  Briggs,  for  Mr.  EthetU. 

Mr.  Turner,  in  reply* 

Blachbumy.  Staniland(a\  UnderhiU  y.  Horwoad  (b), 
Coope  V.  7ti7y7t€im  (c),  SHrUng  v.  Forrester  (d),  ^x 
/?arfe  ]P5wi5re(e),  Ex  parte  Eyre  {g),  were,  amongst 
others,  referred  to. 


1848.  yAe  MaSTBB  ^  ^fe  BOLLS. 


In  the  month  of  November  1840,  Robert  Gordon  the 
elder,  Robert  Gordon  the  younger  and  James  Brodie 
Gordon,  partners  in  trade,  and  claiming  to  be  creditors 
of  James  Gawen,  filed  an  affidavit  of  debt  in  bank- 
ruptcy against  him  for  the  sum  of  14,764^  I5s.  Sd., 
and  also  brought  an  action  against  him  for  the  recovery 
of  the  like  sum. 

Gawen  was  desirous  to  make  some  arrangements 
with  the  Gordons  for  time  or  for  compromise,  and  the 
Plaintiff  Rice  agreed  to  be  security  for  him,  to  the 
extent  of  2000/.,  on  certain  terms.  It  was  represented 
to  the  Pluntiff,  that  one  William  Crozier  would  be 
co-surety  with  him  for  that  sum.  The  Plaintiff  being 
content  with  that,  a  memorandum  of  agreement  was 
drawn  up,  dated  the  7th  of  December  1841,  in  which, 
after  reciting  the  affidavit  of  debt  and  the  commence- 
ment 

7     (a)  15  Sim.  64.  (rf)  3  BUgh  (O.  S.),  575. 

sj    (b)  10  re$.  209. ;  14  Vet.  28.        \J    (e)  3  Ves,  *  B.  31. 
.    (c)  Turn.  4*  Rtus,  486.  .  ^  (g)  1  Pbii^»  227. 
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ment  of  the  action,  it  waa   further  expressed    and       1848. 

stated^  that   WUUam  Bice  and    William    Crozier  had 

applied  to  Robert  Gordon  senior,  Robert  Gordon  junior 

and  James  Brodie  Gordon,  to  enter  into  an  arrange* 

ment  for  settlement  of  the  debt,  and  to  refer  the  action, 

and  give  time  for  the  payment  of  any  balance  beyond 

the  20002.  thereinafter   mentioned,    upon  the  terms 

therein  referred  to;  and  that  the  said  William  Bice^ 

William  Crozier  and  James  Gawen  acknowledged  that 

the  sum  of  2000/.  was  then  due  and  owing  from  Gawen 

to  the  Gordons,  and  that  the  Gordons  had  consented 

to  enter  into  such  arrangement  and  to  refer  the  action, 

on  Bice  and  Crozier  agreeing  to  pay  them  2000/.,  on 

account  of  the  alleged  debt,  six  months  after  the  date 

of  the  agreement;  and  that  they  had  accordingly,  on 

the  same  day,  given  to  the  Gordons  their  two  joint 

and  several  promissory  notes  for  1000/.  each,  payable 

six  months  after  the  date  of  the  agreement.     This 

memorandum  was  signed  by  Bice,  who  also  signed  the 

two  promissory  notes  therein  referred  to,  which  were 

respectively  expressed   as    follows,  mzi  —  ^<  London, 

December  7th,  1840.    Six  months  after  date,  we  jointly 

and  severally  promise  to  pay  to  Messrs.  Gordon  and 

Sons  or  order.  One  thousand  pounds  for  value  received. 

lOOOi'* 

In  arranging  this  transaction  Mr.  Bose  acted  as  the 
solicitor  of  Gawen,  and  Mr.  Jordeson  of  the  Gordons ; 
and  from  the  form  and  effect  of  the  memorandum  and 
of  the  notes,  and  from  the  evidence  in  the  cause,  I  am 
of  opinion,  that  the  memorandum  and  notes  were 
respectively  signed  by  the  Flaintifl^  on  the  faith  that 
the  same  would  also  be  signed  by  Crozier,  and  that 
the  Gordons  who  were  seeking  the  benefit  of  this 
intended  security,  were  not  entitled  to  avail  themselves 
of  it,  unless  Crozier  came  into  it. 

The 
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1848.  The  notes  being  in  the  hands  of  Jordesont  he  gave 

them  to  Rose  to  get  signed  by  Crozier ;  but  thej  after- 
wards^ got  into  the  hands  of  the  Gordons,  and  Crozier 
never  signed  them,  or  became  liable  upon  them.  Never- 
iheless,  and  as  I  think  in  fraud  of  the  ngreement  with 
Bice,  on  the  19th  of  December  1840,  one  of  the  notes 
was  indorsed  to  Scamett,  (one  of  the  Defendants),  and 
the  oth^r  was  on  the  22nd  of  January  1841,  indorsed 
to  Brianty  who  afterwards  transferred  it  to  the  De- 
fendant Ayers.    Bice  having  heard  that  the  notes  had 
not  been  signed  bj  Crozier,  made  enquiries  on  the  sub- 
ject from  the  Gordons,  who  refused  to  say  more  than 
that  the  notes  were  negotiated ;  whereupon  the  original 
bill  in  this  cause  was  filed  on  the  14th  of  May  1841. 
Notice  of  motion  for  an  injunction  was  served,  but  the 
motion,  from  time  to  time,  stood  over  on  undertakings. 

The  notes  having  become  due,  were  presented  for 
payment    by   Scamett  and   Briant  respectively,   and 
Scamett  delivered  a  declaration  in  an  action  which  he 
had  commenced  against  Bice  on  one  of  the  notes.     The 
Plaintiff  put  in  his  pleas  on  the  28th  of  December,  but 
before  the  action  was  tried,  the  Plaintiff  filed  his  sup- 
plemental bill  against  Scamett,  and  to  this  bill   Ayers 
was  afterwards  made  a  party  by  amendment.      No 
injunction  was  obtained  to  restrain  the  proceedings  in 
Scametfs  action,  and  on  the  trial,  he  obtained  a  verdict 
and  judgment  for  1191/.  15^.,  which  the  'PhmiiffBice 
was,  in  January  1843,  compelled  to  pay.     An  objec- 
tion was  made  to  the  form  of  this  supplemental  bill,  on 
the  ground  that  the  matters  which  it  contained  ought 
to  have  been  brought  forward  by  amendment;  but 
whatever  weight  might  have  been  due  to  the  objection, 
if  brought  forward  at  a  proper  time  and  in  a  proper 
manner,  I  am  of  opinion  that  it  can  be  of  no  avail, 
when  brought  forward,  for  the  first  time,  at  the  hearing. 

It 
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It  appearsi  as  I  have  mentioned,  that  one  of  the  1848. 
notes  was  indorsed  by  the  Gordons,  and  delivered  to 
Scamett  on  the  19  th  oi  December  1840;  the  other  note, 
after  some  prior  dealing  with  it,  was  delivered  to  Ayers 
on  the  2nd  oi  February  1842,  and  Ay  era  has  admitted, 
that  he  has  no  claim  upon  it  against  the  Plaintiff,  if  the 
Plaintiff  was  not  justly  liable  upon  it  to  the  Gordons^ 
which  I  think  he  was  not.  The  question,  however,  re- 
mains as  to  the  note  delivered  to  Scamett,  who,  under 
circumstances  of  the  most  suspicious  character,  insists 
on  his  just  right  to  the  note,  and  has  denied  all  know- 
ledge of  the  circumstances  under  which  it  was  obtmned 
from  the  Plaintiff  Bice.  I  was  in  hopes,  that  from  a 
careful  examination  of  the  pleadings  and  evidence,  I 
might  have  been  able  to  come  to  a  satisfactory  conclusion 
upon  the  question,  whether  Scarnett  was  or  was  not  the 
bandjide  holder  of  the  note ;  but  the  circumstances  are 
very  complicated,  and,  though  affording  strong  reason  to 
think  that  Scamett  must  have  known  more  about  the 
note  than  he  admits,  are  yet  insufficient  to  enable  me 
to  decide,  whether  he  became  and  was  the  bond  fide 
holder  of  the  note  on  the  19th  December  1840,  when  it 
was  delivered  to  him,  and  I  regret  to  say,  that  the 
determination  of  that  question  must  become  the  sub- 
ject of  a  further  proceedmg. 

The  Plaintiff  having  been  compelled  to  pay  Scametfs 
note,  in  consequence  of  the  three  Gordons  having  used 
it  improperly,  claimed  to  recover  the  amount  from  the 
firm.  The  elder  Gordon  died  in  1843,  having  made  a 
will  and  codicil :  but  the  trustees  and  executors  named  in 
the  will  disclaimed  and  renounced.  Any  real  estate  to 
which  he  might  have  died  entitled,  descended  to  Robert 
Gordon  the  younger,  subject  to  the  trusts  of  the  will. 
James  Brodie  Gordon  obtained  letters  of  administration 
of  his  personal  estate  with  the  will  annexed  to  be 

granted 
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1848.        granted  to  him.     The  sons  nnd  daughters  of  the  testator 

^^^^^^^     ^^^  the  persons  beneficially  interested  in  the  estate, 

«.  subject  to  the  payment  of  the  debts. 

Gordon. 

Under  these  circumstances,  the  Plaintiff,  for  himself 
and  other  creditors,  filed  a  bill  for  payment  of  the  debts 
of  the  testator,  (including  the  1191/L  I5s.)  out  of  his 
assets ;  and,  it  being  alleged  that  certain  leasehold  parts 
of  the  assets  had  been  fiitudulently  disposed  of  by  James 
Brodte  Gordon^  relief  in  that  respect  was  prayed. 

I  am  of  opinion  that  the  Plaintiff  had  a  just  daim 
against  the  assets  of  Robert  Gordon  the  elder  (as  one  of 
the  firm  of  Robert  Gordon  and  Co.),  for  the  payment  of 
the  sum  of  1191/.  15^.,  and  had,  as  a  creditor,  a  right 
to  an  account  of  the  assets  and  to  have  them  duly  ad- 
ministered ;  and  as  to  the  alleged  fraudulent  disposition 
of  the  assets,  the  facts,  so  fiur  as  it  seems  necessary  to 
notice  them  at  present,  are,  that,  among  other  leaseholds 
to  which  the  testator  was  entitled,  were  five  houses,  one 
of  which  was  occupied  by  himself,  and  the  other  four 
were  let  to  occupjring  tenants.  In  January  1844,  pend- 
ing the  suit  for  the  administration  of  the  assets,  James 
Brodie  Gordon,  as  administrator,  sold  the  houses  to  his 
brother  and  copartner  Robert  Crordon,  who  mortgaged 
them  to  the  Defendant  Ebbetts  for  a  debt  of  his  own. 
It  appears  to  me  from  the  evidence,  that  the  sale  was 
made  at  an  under  value  so  gross,  that  it  ought  to  be 
»  deemed  fraudulent  and  void,  and  the  mortgage  being 

taken  by  Ebbetts  after  the  institution  of  the  suit,  I 
think  that  he  is  not  entitled  to  the  benefit  of  his  mort- 
gage as  against  the  creditora  of  the  testator. 

On  the  25th  February  1845,  the  two  Chrdanshecism^ 
bankrupt,  and  it  became  necessary  to  file  a  supplemental 
bill  against  their  assignees.     The  Pluntifis  (now  re- 
presenting 
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presenting  Mice  who  is  dead)  have  not  tendered  any  1848. 
proof  in  the  bankruptcy  against  the  estates  of  the  bank- 
rupts^ but  they  allege,  that  having  regard  to  the 
nature  of  the  debt,  they  could  not  prove  it,  and 
they  daim  relief  against  the  bankrupts  as  if  they  had 
not  obtained  their  certificates.  This  claim  is  resisted 
by  the  bankrupts ;  but  I  incline  to  think,  that  the  debt 
which  ought  to  be  now  established  was  not  proveable 
under  the  commission,  and  that  the  certificate  is  not  a 
bar  to  the  claim  against  the  bankrupts. 

Brian fs  note  must  either  be  delivered  up  to  be  can- 
celled, or  if  Jyers  prefers  it,  it  must  be  brought  in, 
to  have  the  name  of  Bice  erased,  and  the  same  must  be 
erased  accordingly. 

Declare  that  the  Defendants  Bobert  Gordon  and 
James  Brodie  Oordouy  and  the  estate  of  Bobert  Gordon 
the  elder,  are  liable  to  refund  to  the  Plaintiffs,  as  re- 
presentatives of  Bice,  the  sum  of  1191/.  ISs.  paid  by 
Bice  to  Scametty  together  with  Bice^%  costs  of  the  action, 
and  decree  payment  by  the  Gordons. 

Direct  an  issue  to  try,  whether,  on  the  19th  Decern^ 
ber  1840,  Scamett  became  and  was  bond  fide  holder  of 
the  note  then  delivered  to  him  by  the  Gordons,  and 
reserve  the  question  whether  he  is  liable  to  refund  till 
after  the  trial  of  the  issue. 

Take  such  accounts  of  the  partnership  of  B  Gordon 
and  Sons,  as  are  necessary  to  shew  what  balance  was 
due  to  or  from  the  partnership  from  or  to  the  said  Bobert 
Crordon  the  elder  at  the  time  of  his  death. 

Enquire  what  (if  any)  real  estate  the  said  Bobert 
Gordon  the  elder  was  entitled  to  or  possessed  of  at  the 
time  of  his  death. 

Take 
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1848.  Take  an  account  of  the  personal  estate  of  Boberi 

Gordon  the  elder  at  the  time  of  his  death  possessed  bj 
James  Brodie  Gordon,  and  of  the  testator^s  funeral  and 
testamentary  expenses  and  debts. 

Declare  that  the  sale  of  the  five  leasehold  houses  by 
James  Brodie  Gordon  to  Bobert  Gordon  was  fraudulent 
and  void  against  creditors. 

Declare  that  the  mortgage  thereof  made  by  Boberi 
Gordon  to  Ebbetts  is  void  as  against  the  Pluntiffs  and 
the  other  creditors  of  the  sud  Bobert  Gordon  the  elder. 

And  decree  a  sale  of  those  leaseholds^  and  the  other 
leaseholds  of  the  testator. 

The  Plaintiffs  to  have  their  costs  of  the  suit  against 
the  Gordons  and  the  estate  of  Bobert  Gordon  deceased. 

[Ebbetts  liable  to  pay  such  costs  as  have  been  oc- 
casioned by  his  mortgage.] 

No  costs  are  asked  by  the  Plainisfi  agtunst  the  as- 
signees or  Ayers. 

Continue  order  for  Receiver,  and  order  of  December 
1846  as  to  partnership  assets. 
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1848. 


KIRKMAN  V.  BOOTH.  j^br.  22. 

AT  the  date  of  his  will,  the  testator,  Joseph  Kirk--  It  ii  a  rule 
•   ,        .      .  ,  .  .  without  ex- 

man,  carried  on  businesa  as  a  brewer,  in  partner-  ceptioo,  that 

ship  with  two  other  persons,  on  leasehold  premises  in  ^  authorise 

.        f  .  .J        executors  to 

St.  Giles%  of  which  eighty-six  years  were  unexpired,      carry  on  a 

trade,  with  the 
property  of  a 

He  made  his  will  dated  in  1802,  whereby  he  devised  testator  held 
a  freehold  at  Berkhampstead  to  his  wife  for  life ;  and  he  ^^^^^ 
gave  all  his  freeholds,  copyholds,  and  leaseholds,  unto  ought  to  be 
Joseph  Kirhman,  Thomas  Owen,  William  Ashlin,  and  tinct  and  posi- 
John  Robins,  and  their  heirs  &c  on  the  trusts  after  tive  authority 
mentioned,  and  he  then  proceeded  as  follows: — ''I  given  by  the 
give  and  bequeath  all  shares  and  promissory  notes  in  ^  *^®^^'  ^^ 
and  from  the  Grand  Junction  Canal  Navigation,  of     A  brewer, 
which  I  shall  be  possessed  at  my  death,  and  all  the  ^i^^SJon 
shares,  estate  and  interest,  which  I  have,  of  and  in  the  leasehold  pre- 
trade  or  business  of  a  brewer,  which  I  now  carry  on  in  his^^l^Jiolds 
partnership  with  John  Bittlesden  and  James  TFiUiamson,  leaseholds, 
and  any  books,  pictures,  plate,  linen,  china,  household  brewery, 

l*QQ^  monies  and 
^  personal  estate 

to  trustees,  upon  trust,  after  raisins  an  annuity  and  portions,  "to  pay  to  or  permit 
and  suffer,  or  well  and  sufficient^  to  authorise  and  empower  nis  son  and^  hia 
assigns  to  receive  and  take  the  interest,  dividends,  and  annual  income  for  life." 
The  Court,  though  of  opinion,  upon  the  context,  that,  if  there  had  been  no  question 
as  to  the  trade,  the  son  would  have  been  entitled  to  enjoy  the  leasehold  property 
for  life  in  specie,  yet,  thinking  that  there  was  not  sufficient  to  authorise  the  cairying 
on  of  the  trade,  held,  that  the  te8tator*8  property  ought  to  have  been  converted  on 
the  testator's  death. 

An  executor  and  trustee,  who  acted  as  auctioneer  in  the  sale  of  the  trust  pro- 
perty, held  not  entitled  to  charge  commission. 

A  suit  was  instituted  after  a  great  lapse  of  time,  and  after  the  death  of  all  the  trus- 
tees of  a  will,  to  make  the  estates  of  such  trustees  liable  for  breaches  of  trust  in  the 
administration.  Their  representatives  being  personally  ignorant  of  the  matters,  the 
Court  refused  to  declare  the  liability  in  the  first  instance,  but  directed  enquiries. 

Authority  given  to  the  Master  to  report  specially,  if,  from  lapse  of  time,  the  death 
of  parties,  the  loss  of  evidence  or  other  circumstances,  he  should  find  himself  unable 
to  proceed. 

Vol.  XL  T 
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1848.  goods  and  hoasehold  furniture  of  every  kind,  which 
Bhall  be  in  and  about  both  my  dwelling  houses,  the 
usual  places  of  my  residence  in  town  and  country  at  the 
time  of  my  decease,  and  also  all  my  stocks,  monies, 
securities  for  money,  and  all  other  my  personal  estate 
not  hereinbefore  disposed  of  (subject  to  and  chaiged 
with  the  payment  of  my  debts,  funeral  expenses,  and 
the  legacies  hereinbefore  by  me  given)^  unto  and  to 
the  use  of  my  said  son  Jotepk  Kirkman,  and  the  said 
TTumuu  Owen,  fmham  AshKn,  and  John  Robint,  their 
heirs,  executors,  administrators  and  assigns,  respectively, 
for  all  such  estates,  term,  and  interest  as  I  shall  have 
therein  respectively  at  my  decease,  and  according  to 
the  several  tenures  and  qualities  of  such  estates  and 
property  respectively,  upon  the  trusts  hereinafter  men* 
tioned ;  ^  that  is  to  say,  upon  trust  to  allow  his  wife  to 
enjoy,  during  her  life,  the  books  &c.,  and  household 
fiimiture,  and  of  which  he  directed  an  inventory  to  be 
made  by  his  trustees. 

And  he  declared,  that  his  trustees  should  stand  seised 
&C.  of  his  estate  at  JSerkkampitead,  and  the  said  books, 
household  ftimiture  &c.  (subject  to  the  life  interest  of 
his  wife  therein),  and  all  other  his  said  freehold  and 
copyhold  and  leasehold  estates,  shares,  and  notes  in  the 
Grand  Junction  Canal  Navigation,  and  personal  estate 
whatsoever  thereinbefore  devised  and  bequeathed  to 
them,  upon  trust,  by  and  out  of  the  rents  and  annual 
income  of  his  said  freehold,  copyhold,  and  leasehold 
estate,  or  by  mortgage  and  sale  thereof,  or  by  and  out 
of  the  annual  produce  of  his  said  personal  estate,  or  by 
sale  or  other  disposition  thereof,  to  raise  80002.  for  his 
younger  children*  And,  subject  thereto,  he  directed  his 
trustees  to  stand  seised  and  be  possessed  of  his  real  and 
residuary  personal  estate,  upon  trust,  by  and  out  of  the 
rents,  issues,  and  annual  produce  thereof,  or  by  mort- 
gage, sale,  or  other  disposition  thereof,  to  laise  an 

annuity 
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annuity  of  365/.  for  his  wife  for  life.  And,  subject  as 
aforesaid,  he  declared,  that  his  trustees  should  stand 
seised  and  possessed  of  his  real  and  residuary  personal 
estate,  **  in  trust  to  pay  to,  or  permit  and  suffer,  or 
weU  and  sufficiently  to  authorize  and  empower  his 
son,  Joseph  Kirkmatiy  and  his  assigns,  to  receive  and 
take  the  interest,  dividends  and  annual  produce,  and 
the  rents,  issues  and  annual  income  of  the  same  real 
and  personid  estate,  for  and  during  the  term  of  his 
natural  life,''  and,  from  and  after  his  decease,  in  trust 
for  his  children  as  he  should  appdnt ;  and  in  defaidt  of 
appointment,  as  to  his  freehold,  or  copyhold,  and  lease- 
hold messuages,  lands,  tenements,  and  hereditaments, 
and  his  monies,  stocks,  funds,  securities,  and  residuary 
personal  estate  whatsoever,  in  trust  for  the  children  of 
his  son  equally. 


1848. 


KiRKMAN 

r. 
Booth* 


The  testator  provided,  that,  in  case  his  son  Joseph 
Ktrkmariy  or  his  assigns,  should  punctually  pay  the 
said  sum  of  8000il,  as  portions  for  his  younger 
children,  and  also  the  annuity  of  365/.  to  his  dear 
wife  for  her  life,  and,  until  defitult  should  be  made 
in  some  of  the  same  payments,  the  trustees  for  the 
time  being  of  his  will  shoidd,  from  time  to  time  and 
at  all  times,  permit  and  suffer,  or  allow  his  son  Joseph 
Kirkman  and  his  assigns,  during  his  life,  to  receive  and 
take  the  rents,  issues,  and  annual  produce  and  income 
of  hi- said  real  and  pmonal  estate,  and  of  every  part 
thereof  (subject  as  thereinbefore  mentioned),  to  and 
for  his  and  their  own  absolute  use  and  benefit,  without 
any  hinderance,  interruption,  or  disturbance  whatsoever. 
And  he  directed  interest  at  tiie  rate  of  3/.  per  cent  to 
be  paid  on  the  8000/L  by  his  son  Joseph  Kirkman,  or 
his  assigns  during  his  life,  and  after  his  death,  by  the 
person  or  persons  entitled  to  the  fund  subjected  to  the 
payment  thereof,  and  whidi,  in  default  in  the  regular 
payment  thereof^  should  be  raised  and  paid  by  the 

T  2  trustees 
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1848.  trustees  out  of  the  rents,  issues,  and  annual  produce 
of  his  real  and  personal  estate,  or  bj  mortgage,  sale, 
or  other  disposition.  And  he  directed  lus  trustees  to 
endeavour  to  renew  his  leaseholds,  and  he  charged  lua 
real  and  personal  estate  with  the  costs  thereof.  The 
testator  appointed  his  wife,  and  his  four  trustees,  ex« 
ecutrix  and  executors  of  his  wilL 

The  testator  afterwards  purchased  the  share  of  his 
partners  in  the  brewery,  and  carried  it  on  with  his  son 
Joiepk  Kirkmatu  He  died  in  1803,  and  his  will  was 
proved  by  the  executors  and  executrix.  On  the  tes- 
tator's death,  hb  son  Jo$epk  Kxrhman  was  permitted,  by 
the  other  executors  and  trustees,  to  take  possession  of 
the  brewery,  pknt,  &c.,  and  he  carried  on  the  business 
until  1816,  when  he  became  bankrupt,  and  his  as« 
signees  took  possession  of  the  brewery.  Robm$,  who 
was  an  auctioneer,  had  acted  as  such  and  charged 
various  sums  for  his  commission  on  the  sale  of  portions 
of  the  testator's  property. 

Owen  died  in  1816,  the  widow  in  1824,  AshUn  ia 
1826,  Robifu  and  Joseph  Kirhnan,  the  son,  in  1831. 
The  estate  of  Robins  was,  after  his  death,  admimstered 
and  distributed  by  this  Court. 

The  Plaintiffi,  the  children  of  Joseph  Kirkmant  the 
son,  were  infants  at  the  death  of  their  father,  in  1831 ; 
but,  having  attained  twenty-one,  they,  in  1845,  insti- 
tuted this  suit  against  the  legal  personal  representatives 
of  the  testator's  trustees  and  executors,  and  against  the 
assignees  of  the  son,  seeking  to  make  the  estates  of  such 
trustees  liable  for  various  breaches  of  trust  and  wilful 
default  in  respect  of  the  administration  of  the  testator^ 
estate,  and  the  performance  of  the  trusts  of  his  wiU. 
The  Plaintifis  insisted,  that  the  son,  the  tenant  for  life, 
was  not  entitled  to  enjoy  the  property  in  spede,  but  that 

the 
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ihe  brewery  &&  ought  to  have  been  converted  on  the  1848. 
testator's  death,  and  invested  in  the  funds :  that  the 
trustees  had,  contrary  to  their  duty,  permitted  the  son 
to  carry  on  the  business,  whereby  a  considerable  loss 
had  occurred,  for  which  they  were  responsible.  The 
Plaintiffs  also  complained  that  no  inventory  had  been 
taken,  as  directed ;  that  Robins  had  charged  sums  for 
commission,  which,  as  trustee,  he  was  not  entitled  to 
do ;  that  certain  canal  shares  had  not  been  realised  in 
proper  time ;  that  the  trustees  had  improperly  mort- 
gaged the  brewery,  and  released  the  equity  of  re- 
demption, and  had  unnecessarily  made  sale  of  parts 
of  the  real  estate,  and  had  converted  a  debt  of  2990/. 
sterling  into  one  of  5000/.  consols. 

The  bill  prayed  the  administration  of  the  estate,  that 
the  accounts  might  be  taken,  and  that  the  estates  of 
the  trustees  might  be  charged  with  the  losses  occa* 
sioned  by  their  wilful  neglect  and  default. 

The  Defendants,  the  representatives  of  the  deceased 
trustees,  were  personally  unacquainted  with  these  mat- 
ters ;  but  it  appeared  that  bills  had  formerly  been  filed 
by  the  younger  children  of  the  testator,  for  the  re- 
covery of  their  shares  of  the  8000/.,  which  had  been  com- 
promised ;  and  that,  in  answer  to  such  bills,  the  execu- 
tors had  stated  that  the  testator's  estate  was  insufficient. 

Mr.  Turrier  and  Mr.  John  Baily  contended,  that  the 
testator^s  property  ought  to  have  been  converted, 
MUU  V.  MilU  (a),  and  that  the  executors,  who,  by 
proving  the  will,  had  accepted  the  trusts,  Mucklow  v. 
Fuller  (b),  were  liable  for  their  neglect  and  default. 
They  asked  declarations  to  that  effect,  and  also  as  to  the 
several  alleged  breaches  of  duty  and  for  special  enquiries. 

Mr. 

(a)  ISim  <mt,  501.  (b)  Jacob,  198. 
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Mr.  Mickkthwait^  in  the  same  interest. 

Mr.  Stintan,  for  the  widow  of  the  tenant  for  life. 

Mr.  Roupell  and  Mr.  F.  Bayley^  for  the  representativea 
of  the  trustees.  As  to  the  executors  of  Robins^  no  decree 
can  be  made  against  them.  The  estate  of  their  tes- 
tator has  been  administered  by  the  Court,  and  they  are 
relieved  from  all  responsibility ;  Knatchbull  v.  Fearu" 
head,  (a)  The  Plaintiffs'  remedy,  if  any,  is  against  the 
legatees,  and  they  are  not  parties  to  this  suit.  The 
bill  ought,  therefore,  to  be  dismissed  against  the  execu* 
tors  of  Robijis. 

With  respect  to  the  rest.  The  testator  authorised 
his  trustees  to  permit  his  son  to  receive  the  rents  and 
income  of  his  piioperty.  The  son,  by  the  terms  of  the 
will,  was  entitled  to  ei\joy  the  brewery  and  plant  in 
specie;  Pickering'^,  Pickering  (l),  Collins  y,  Collins  {c); 
and,  in  that  respect,  there  was  no  breach  of  trust  At 
all  events,  the  will  is  so  expressed,  that,  the  Court  will 
not  hold  trustees,  who  have  acted  bond  Jide,  liable  in 
a  case  of  great  doubt  and  difficulty. 

After  so  much  delay  and  acquiescence,  the  Court 
ought  not  to  make  any  special  declaration,  or  direct 
any  special  enquiries  against  the  Defendants  who  are 
not  personaUy  cognizant  of  the  matters. 


Mr.  Turnery  in  reply. 

TTie  Master  of  the  Rolls. 

In  this  case  there  is  very  great  difficulty  and  con- 
siderable  hardship  on  both  sides.     This  bill  seeks  an 

account 

(a)  3  Myl.  4-  Cr.  122.  (<?)  f  fifyL  *  K.  703. 

(b)  2  Beavan,  31.  and  4  iliy/.  4* 
O.  289. 
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aeoonnt  of  the  estate  of  a  testator  who  died  forty-two 
yean  before  the  filing  of  the  bill,  a  large  part  of 
which  estate  connsted  of  stook  in  trade.  Of  his  exe* 
cutors  and  trusteesy  Owen  surrived  him  thirteen  years* 
the  widow  twenty-one  yearsy  AMhlm  twenty-four  years* 
Robins  twenty-eight  years*  and  his  eldest  son*  who 
was  the  surviving  executor*  twenty-eight  years:  he 
died  in  the  month  of  June  1831.  So  that  many  years 
have  ekpsed  nnoe  the  last  person  who  had  any  per-r 
sonal  knowledge  of  these  matters  died.  One  oan* 
therefore*  easily  judge*  how  little  likelihood  there  now 
is*  of  obtaining  sufficient  information  to  enable  the 
Court  to  adjudicate*  with  any  confidenoe  that  justice  is 
really  done;  and  nothing  can  be  more  deplorable  than 
for  a  Court  to  attempt  to  adju^cate*  when*  after  the 
best  has  been  done*  the  ftcts  must  be  very  imperfectly 
ascertained. 


1848. 


The  construction  of  this  testator's  will*  having  re- 
gard to  the  situation  in  which  his  property  was  placed* 
is  attended  with  no  littie  obscurity :  I  think  that  the 
words  of  the  will  are  such*  that*  if  there  hod  been  no 
question  as  to  the  trade*  the  son  would  have  been  enti- 
tied  to  enjoy  the  leasehold  property  for  his  life*  in  the 
condition  in  which  it  was  fbund  at  the  testator's  death* 
and*  consequently*  I  could  not  have  declared*  that 
the  trustees  and  executors  ought*  within  a  year  after 
the  testator's  death*  to  have  converted  that  leasehold 
into  money.  Besides^  it  is  not  at  all  unlikely,  under  thtf 
circumstances  that  have  been  stated*  that  the  testator 
himself  contemplated  the  carrying  on  of  the  trade  by 
his  son ;  but*  notwithstanding  this*  I  am  of  opinion*  that 
the  words  of  this  will  do  not  distinctiy  authorise  it. 
The  drcumstance  that  the  will  contains  no  specific 
direction  for  a  sale*  and  that  the  testator  appears  to 
have  taken  the  son  into  partnerdiip  with  him*  and  to 

T  4  have 
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1848.  have  carried  on  the  buBiness  in  their  joint  names,  ^vea 
rise  to  a  conjecture,  but  nothing  more,  that  the  testator 
contemplated  the  business  being  carried  on.  This  Court, 
however,  cannot  act  on  a  bare  conjecture ;  and  I  think 
it  is,  and  it  has  been  admitted  to  be,  a  rule  without 
exception,  that,  to  authorise  executors  to  carrj  on  a 
trade,  or  to  permit  it  to  be  carried  on  with  the  property 
of  a  testator  held  by  them  in  trust,  there  ought  to  be 
the  most  distinct  and  positive  authority  and  direction 
^ven  by  the  will  itself  for  that  purpose.  Such  is  not 
the  case  here. 

It  appears  that  the  executors  (other  than  the  son) 
did  not  actively  interfere  in  the  trusts,  for  some  time  at 
least,  after  the  death  of  the  testator.  According  to 
their  own  statement,  they  permitted  the  son,  then  a 
young  man,  to  possess  the  whole  of  the  capital  and 
stock  in  trade  of  the  testator,  and  to  use  it  and  a  por* 
tion  of  his  estate  in  carrying  on  that  trade/  thereby 
subjecting  the  whole  of  it  to  all  the  risks  of  trade. 
This  ultimately  ended  in  a  bankruptcy,  by  which  that 
which  had  been  the  property  of  the  testator  became 
vested  in  the  assignees.  I  do  not  mean  to  cast  any 
imputation  on  those  gentlemen;  for  considering  the 
words  of  this  will,  they  may  have  been  advised,  as  has 
been  suggested,  that  they  might  safely  permit  that 
to  be  done:  they  may  have  been  advised  that  it 
was  doubtful,  whether,  by  the  terms  of  the  will,  it 
might  be  done  or  not,  and  that  the  only  mode  by 
which  they  could  relieve  themselves  from  risk  was, 
to  get  the  direction  of  a  Court  of  Equity.  They  may 
have  been  induced  to  undertake  risks  to  which  trustees 
ought  never  to  be  exposed ;  and,  considering  the  doubt  on 
the  question,  and  the  expense  which  would  be  incurred 
in  getting  the  opinion  of  the  Court,  they  may  have 
said,  <*  we  would  rather  run  the  risk  than  put  thd 

estate 
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estate  to  such  expense."  That  would  have  been  very  com«       1 848. 
passionate  and  considerate  on  their  part;  but  if  that  were 
really  the  case^  they  cannot  now  say,  either  that  they 
are  not  now  subject  to,  or  that  they  ought  to  be  excused 
from,  the  risk  thus  voluntarily  undertaken  by  them* 

Part  of  the  testator's  property  was  engaged  in  trade, 
and  part  was  not.  I  am  of  opinion,  that,  notwithstand- 
ing the  great  length  of  time  which  has  elapsed,  the 
Plaintiffs  are  entitled  to  have  this  matter  investigated 
as  fully  as  it  can  be;  but  I  think  also,  that,  consider- 
ing  that  the  executors  are  all  dead,  and  there  is  now 
no  person  living  who  can  personally  give  an  account  of 
the  matters,  the  Defendants  (who  are  strangers)  very 
reasonably  resist  a  declaration  being  made  i^;ainst  them 
at  this  time,  and  desire  to  have  an  opportunity  (though 
I  cannot  foresee  whence  the  means  are  to  be  derived) 
of  ^ving  every  possible  explanation  which  further  en* 
quiry  may  afford. 

I  think  the  Plaintiffs  are  entitled  to  have  an  account 
and  enquify  as  to  all  the  property  of  which  the  testator 
was  possessed  at  his  death :  what  has  been  done  with 
it,  the  circumstances  in  which  it  was  placed,  and  what 
the  executors  did  for  the  purpose  of  recovering  or  rc« 
ceiving  any  property,  which,  without  their  wilful  default, 
they  might  have  received.  I  think  the  Plaintiffs  are  en* 
titled  to  have  an  enquiry  to  that  extent. 

With  respect  to  all  the  other  matters  they  are 
not  much  disputed.  The  Plaintiffs  are  entitied  to  an 
enquiry  about  the  converted  debt,  the  inventory,  and 
so  on;  and  in  all  these  things  the  Master  ought  to  have 
liberty  to  state  special  circumstances,  in  order,  as  far 
as  he  can,  to  elicit  the  facts  of  the  case,  and  enable  the 
Court  hereafter  to  come  to  some  satisfactory  conclusion. 

I  think 


282 


CASES  IN  CHANCEBT« 


1846. 


I  think  there  ought  to  be  in  this,  as  there  hae  been  in 
other  like  cases,  a  direction,  that  if  the  Master  cannot, 
bj  reason  of  the  lapse  of  time,  the  deaths  of  the  parties^ 
or  the  loss  of  evidence  or  other  circumstances,  satis- 
factorily make  the  enquiries,  he  should  be  empowered 
to  state  specially  the  circumstances  which  create  the 
difficulty,  in  order  that  they  may  hereafter  be  brought 
under  the  consideration  of  the  Court 


I  cannot  dismiss  the  legal  personal  representatiTes  of 
Robim  while  any  enquiries  are  going  on.  I  cannot 
make  any  order  against  those  who  have  administered 
his  estate  under  the  direction  of  the  Court,  but  they 
must  remain  before  the  Court  I  don't  say  what  may 
be  done  as  against  the  possessors  of  his  estate»  and  I 
carefully  avoid  giving  any  direction  on  the  point 


Abstract  of  Dbcrbb.  , 

Declaration  that  the  residuary  personal  estate,  exclusive  of  the 
part  bequeathed  to  the  widow  for  life,  ought  within  one  year  from 
the  testator's  death  to  have  been  converted,  &c. 

Declaration  that  Robhu  was  not  entitled  to  charge  commission. 

Take  the  usual  accounts. 

Enquiry  as  to  what  sales  and  mortgages  had  been  ntode  of  the 
freehold  and  copyhold  and  leaseholds^  and  as  to  the  release  of  the 
equity  of  redemption. 

Enquiry  as  to  the  value  of  the  plant,  &c.,  at  the  testator*8  death, 
and  what  has  become  thereof,  and  as  to  the  profits. 

Enquiry  as  to  the  condition  of  the  brewery  premises,  and 
whether,  after  the  bankruptcy  of  the  son,  they  could  have  been  let 
or  disposed  of ;  and  if  any  loss  had  been  sustained  by  their  not 
having  been  let  or  disposed  of. 

Enquiry  as  to  the  converted  debt. 

Enquiry  as  to  the  value  of  the  furniture,  &c.,  at  the  death  of  the 
widow,  and  what  had  become  thereof,  and  whether  any  inventory 
had  been  made. 

Enquiry  whether  the  trustees,  with  due  diligence  and  without 
their  wilful  default,  might  have  possessed  themselves  of  the  property 
and  effects  of  the  testator,  or  any  and  what  parts  thereof,  and  the 
profits  made  by  carrying  on  the  trade. 

Enquiry 


Booth* 
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Enquiry  as  to  the  compromises  in  respect  of  the  8000/.  legacy.  1848. 

**  And  if  the  Master  should  find  that  he  is  unable  to  take,  or  ^^-s/^^ 
should  find  difficulty  in  taking,  any  of  the  accounts  aforesaid,  or  Kibkman 
making  any  of  the  enquiriet  hereinbefore  directed,  by  reason  of 
lapse  of  time,  the  death  of  parties,  or  the  loss  of  evidence  and 
documents,  or  other  circumstances,  he  is  to  state  such  circumstances 
to  the  Court.** 

Liberty  to  state  special  circumstances. 

Reservation  of  further  directions  and  costs. 

Beg.  Lib.  1846,  A.  fo.  IMS. 


SYMGNDS  ».  The  GAS  LIGHT  ud  COKE         y„,  7.  s. 

Compuij. 

The  GAS  LIGHT  and  COKE  Company  v. 

SYMONDS. 

IN  1812^  the  Plaintiff  Symands  entered  into  the  ser^  Under  spe- 
vice  of  the  Gas  Light  and  Coke  Company,  and  in  Snces^a"?! 
1814,   he  became  superintendant  of  the   Peter  Street  counts  be- 
Station.      His  duties,  amongst  others,  were  to  pay  the  IndTervant^ 
wages  of  the  workmen,  to  make  minor  disbursements,  tradesmen  and 
to  sell  the  coke,  &c.,  to  make  weekly  returns  of  his  banker  and 
receipts  and  payments,  and  pay  the  balance  to  the  customers, 

^  *   ■'  *^  ■'  are,  from  the 

treasurer.  necessity  of 

the  case  and 
the  conveni- 
The  Company  became  dissatisfied  with  his  conduct,  ence  of  man- 

and,  allegbg  a  bahince  to  be  due  to  them,  they  ob-  ![i"J;iS2li 
tained  some  securities  from  him*  In  Ftbmary  1822,  favour  of  the 
they  suspended  him,  and  took  possession  of  the  books  [J^era  ^biit^the 
of  account  which  were  kept  by  him,  and  finally,  in  Master  ought 
November  following,  they  discharged  him  from  their  ser«  such  evidence 
vice.     He  claimed  a  balance  to  be  due  to  him,  and,  in  JJJthout  stating 

'       ^        the  special  cu*- 
18269   cumstances 

under  which  he 
conceives  them  receivable  in  evidence. 
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1848.        1825j  filed  his  bill  ogainst  the  Company  for  an  account, 

^^^^     In  1827,  the  Company  filed  a  croes  bill,  and  in  1828 

9.  a  decree  was  made,  referring  it  to  the  Master  to  take 

I^GHTand    ^®  accounts,  with  liberty  to  state  special  circumstances. 
CoKB  Com- 

^^^'  The  decree  was  taken  into  the  Mast^^s  office,  and 

the  Defendant  Symondi  examined  upon  interrogatories. 
The  Company  took  in  their  charge  agabst  Symonds,  and 
he,  on  the  other  hand,  brought  in  his  discharge.  These 
were  but  an  echo  of  the  schedules  to  his  examination. 
Synumds  also  took  in  certain  afiidavits  made  by  him, 
and,  by  means  of  such  affidavits  and  the  Company's 
books  kept  by  himself,  he  sought  to  establish  his  dis- 
chaige.  These  books  were,  the  coke  cash  book  and  the 
wages  account  book,  and  were  written  in  his  own  hand- 
writing. As  to  the  mode  in  which  these  books  were 
kept,  and  the  accounts,  from  time  to  time,  rendered  by 
him,  examined  and  audited,  the  statements  of  the  parties 
were  considered  by  the  Court  to  be  materially  different. 

The  Master  received  the  affidavits  and  books  in  evi-< 
dence,  and,  by  his  report,  he  found  a  balance  of  748/f 
due  to  Symondst 

To  this  report  the  Company  took  various  exceptions, 
and  among  them  some  which  objected,  that  the  Master 
had  improperly  received  this  evidence. 

Mr.  Turner,  Mr.  Bacon,  and  Mr.  Follett,  in  support 
of  the  exceptions,  now  argued,  that,  by  the  practice  of 
the  Court,  the  affidavit  of  an  accounting  party  could 
not  be  received,  in  his  discharge,  for  any  sum  beyond 
405.,  and  that  the  books,  which  were  in  Symonds's  hand- 
writing, could  not  be  received  as  evidence  in  his  favour, 
for  otherwise  an  opportunity  would  be  given  to  an  ac- 
counting party  to  manufacture  evidence  for  himself. 

Mr, 
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Mr.  Roupett  and  Mr.  MaUnSf  cofUrd,  contended,  that 
the  Company  had  waived  any  objection  to  the  affi^ 
davits,  and,  secondly,  that  the  books  in  question  were 
receivable  in  evidence.  They  were  the  books  of  the 
Company,  kept  by  their  servant,  and  always  open  to 
inspection,  and  subject  to  the  control  of  the  Company, 
and  to  periodical  examinations  with  the  vouchers ;  they 
had  been  acquiesced  in  for  a  series  of  years,  and  were, 
therefore,  good  evidence  as  between  these  parties. 
WiUzie  V.  Adanuon  (a),  Boardman  v.  Jaeksan.  (b)  That 
the  same  principle  was  applicable  here,  as  in  the  case 
of  partnership  books  as  between  partners,  bankers'  pass* 
books  as  between  bankers  and  their  customers,  and 
shop-books  as  between  a  tradesman  and  his  shopman* 
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Mr*  Turner,  in  reply. 

The  Masteb  of  the  RoLLS. 

No  one  can  look  at  this  case  without  very  great  re* 
gret  on  many  accounts ;  but  the  Court  must  not  depart 
from  those  rules  which  have  been  considered  necessary 
for  the  due  administration  of  justice. 

The  transactions  between  the  parties  began  about 
the  year  1812  or  1813 :  the  employment  of  Mr.  Si/^ 
monds  ceased  in  the  year  1822,  and  with  that  em- 
ployment ceased  the  transactions.  Symands  filed  his  bill 
in  the  year  1825,  which  was  followed  by  a  cross  bill 
filed  against  him  in  the  year  1827.  The  cause  and 
cross  cause  were  brought  on  to  a  hearing  in  the  year 
1828;  and  in  the  year  1828  an  ordinary  decree  was 
made  for  taking  the  accounts  of  the  monies  received 
and  expended  on  account  of  the  Plaintiffs  by  Mr. 

Symonds, 


(tf)  lPAtff.of»i?i;.37d.,8thed.      and  see  ^tlbee    v. 
{b)  2  BaU  and  BeaUtf,  382. ;      ilfo%,  p.  193. 
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Symonds;  the  Master  was  to  make  all  just  allowances 
to  the  parties,  and  was  to  bo  at  liberty  to  state  any  cir- 
oumstonces  specially,  as  he  should  think  fit. 

This  decree,  having  been  pronounced  in  June  1828, 
was  carried  into  the  Master's  office,  and  in  March  1829 
a  state  of  facts  was  carried  in  on  behalf  of  the  Conn 
pany  to  charge  Mr.  Symonds.  His  examination  was 
taken,  and  he  was  charged :  the  discharge  was  brought 
in  on  the  7th  of  April  1829.  Affidavits  were  filed  by 
Mr.  Symandif  and,  on  his  behalf,  in  May  1829  and 
in  February  1830.  It  seems,  that  in  March  1830,  an 
objection  was  made  by  the  Company  to  the  reception 
of  those  affidavits  in  support  of  the  discharge  of  Mr* 
Symonds.  It  was  objected,  that  he  was  offering  his 
own  testimony  in  support  of  his  own  case,  and  that 
this  was  a  matter  that  ought  to  be  proceeded  with  in  a 
different  manner.  This  certunly  was  not  according  to 
the  regular  course  of  practice  in  the  Master's  office,  for 
the  regular  and  ordinary  course  would  have  been  for  Mr. 
Symonds  to  have  produced  evidence  of  other  persons  in 
support  of  his  case.  It  is  said  (and  my  present  impres* 
sion  is  that  it  is  said  very  truly)  that  the  circumstances 
of  the  case  were  such,  that  Mr.  Symonds  could  not, 
from  the  nature  of  these  things,  produce  evidence 
aliunde.  He  could  not  by  possibility  have  produced 
evidence  of  persons  who  were  disinterested,  and  whose 
attendance  he  could  command  in  support  of  the  items 
of  discharge.  It  is  very  probable  indeed  that  that  was 
so.  He  therefore  prevailed  on  the  Master  to  admit 
those  affidavits  as  evidence. 


Now  with  regard  to  books  and  documents  of  the  like 
character,  the  law  has  perhaps  been  rather  more  cautious 
in  admitting  evidence  of  that  sort  than  is  quite  suitable 
to  the  ordinary  transactions  of  mankind.    It  is  found 

very 
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very  often,  (and  there  are  many  cases  in  the  books  to 
that  effect,)  that  entries  constituting  mere  hearsay  evi-^ 
dence,  are  the  only  evidence  that  can  be  had  on  the 
subject ;  and  that  their  ezdusion  would  either  lead  to 
injuatice  or  to  the  adoption  of  another  mode  of  trans^ 
acting  business,  calculated  to  cause  a  most  serious  in- 
terruption in  the  transaction  of  all  ordinary  affairs. 
Cases  have,  from  time  to  time,  occurred,  where,  under 
special  circumstances,  accounts  of  this  sort  between 
master  and  servAnt,  between  tradesmen  and  shop- 
men, and  between  banker  and  customer  have,  from 
the  necessity  of  the  case  and  for  the  convenience  of 
mankind,  been  admitted  as  evidence  in  the  cause. 

I  am  told,  that  I  ought  to  consider  that  those  affi- 
davits contain,  in  themselves,  evidence  of  special  circum- 
stances, sufficient  to  warrant  the  Master  in  receiving 
these  books  as  evidence,  without  stating  those  special 
drcumstances,  or  the  ground  on  which  he  has  received 
them  in  evidence.  I  certainly  should  have  wished  that 
some  authority  should  have  been  produced  in  support 
of  that  proposition.  I  am  satisfied  there  is  no  such 
authority,  and  I  am  therefore,  for  the  first  time,  now 
asked  to  allow  the  reception  of  this  evidence.  I  can- 
not make  any  such  precedent;  and  although  I  am 
myself  extremely  opposed  to  the  exclusion  of  evidence, 
and  from  the  experience  I  have  had  while  sitting  here, 
and  from  practice  long  before,  I  have  foimed  a  strong 
opinion  as  to  the  necessity  of  very  often  receiving  such 
evidence,  yet  I  am  also  satisfied,  that  such  evidence 
ought  not  to  be  received,  unless  there  are  special  cir- 
cumstances sufficient  to  warrant  its  reception.  No  such 
special  circumstances  are  here  stated. 
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I  am  of  opinion,  in  the  first  place,  that  the  Master 
ought*  not  to  have  received  the  affidavits  in  evidence, 

and 
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and  ought  not,  under  the  drcumstances  of  this  case  and 
without  stating  the  reasons  in  his  report,  to  have  re* 
ceived  the  books  in  evidence.  I  regret  it,  because  m j 
own  persuasion  is  that  these  books  and  the  mode  ot 
keeping  the  accounts  were  such,  that,  to  a  very  great 
extent,  the j  ought  to  be  received  in  evidence.  At  the 
same  time,  the  effect  which  might  result  from  doing  so 
without  more,  without  proper  caution^  without  calling 
on  the  other  side  to  object  to  anj  item  on  spedal 
grounds,  marks  the  injustice  that  might  be  done  in 
such  a  case  as  this. 


I  think  I  must  direct  some  special  enquirj,  for  the 
purpose  of  obtaining  the  Master's  statement  as  to  the 
mode  in  which  the  books  «re. kept,  for  I  observe  that 
the  statements  on  the  opposite  sides  are  most  materiallj 
different  as  to  the  mode  in  which  these  accounts  were 
from  time  to  time  rendered,  and  as  to  the  mode  in  which 
the  Company  employed  different  persons  to  inspect  and 
audit  them.  If  it  were  my  duty  to  come  to  a  conclu- 
sion upon  it  now,  I  should  find  it  very  difficult  to  do  so. 
What  I  want  to  know  is,  the  mode  in  which  the  busi* 
ness  was  transacted  between  the  employers  and  Symandi, 
and  whether  the  Gas  Company,  or  their  agents,  com- 
mittee, accountant,  or  other  officers  had,  on  their 
behalf,  the  duty  and  opportunity  of  examining  the  ao* 
counts  from  time  to  time. 

As  to  some  things,  it  is  perfectly  clear  that  they  re- 
quired vouchers.  The  wages  paper  shews  they  required 
vouchers.  The  wages  are  actually  signed  by  the  work- 
men who  receive  them.  So  that  there  they  required  of 
him  vouchers,  and  those  vouchers  seem  to  have  been 
rendered  from  week  to  week  with  the  papers,  which  I 
consider  a  most  imj[)ortant  circumstance. 


With 
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TVith  regard  to  special  circumstances,  I  think  that 
the  Master  is  at  liberty  to  state  any  thing  relating  to 
the  taking  of  the  account,  for  by  the  decree  it  is 
directed,  that  he  is  to  be  at  liberty  to  state  any  circum- 
stances specially  as  he  may  think  fit.  I  therefore  con- 
ceive that  in  taking  the  accounts  he  might  perfectly 
well  have  stated  those  special  circumstances  which  con- 
stitute his  reasons  for  receiying  this  evidence. 


289 


1848. 


Stmonds 

V, 

The  Gas 
Light  imd 
GoKR  Com- 
pany. 


.Z-/^.  ^/^t£.  <^.  ^T7, 


16. 


^  ^  WILSON  V.  EDEN. 

ri^HE  testator,  Peter  Johnson,  by  his  will  dated  in  It  is  a  com-  ^^  y^^A^^ 
^    1779,  devised  large  real  estates  to  his  wife  for  ^tSioi,  ^^ ' 
life,  and  after  her  decease,  (subject  to  a  term  of  1000  that  if  the 

years  limited  to  trustees,)  to  his  daughter  Dorothea  for  ^^  ^^^  ^f 

]ier  themselves 
plain,  distinct^ 
and  capable  of  having  a  legal  effect,  effect  must  be  given  to  them,  notwithstanding 
any  improbability  which  may  arise  from  looking  at  the  other  parts  of  the  will.  On 
the  other  hand,  if  the  words  are  ambiguous  in  expression  or  effect,  they  are  not  to  be 
rejected  for  uncertainty,  but  you  must  collect,  if  you  can,  from  the  other  parts  of  the 
will,  an  indication  of  what  the  testator  meant  by  those  words,  which,  by  themselves, 
appear  to  be  ambiguous. 

A  testator  devised  an  estate  to  his  daughter  for  life,  with  remainder  to  her  eldest 
son  for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  similar  limitations 
to  the  second  son  and  his  son*s  Issue,  with  remainder  to  her  other  sons  succes- 
sively in  tail ;  and  there  was  a  shifting  clause,  to  take  effect  in  the  event  of  any  such 
son  becoming  seised  of  certain  estates  devbed  by  !)•  Then  followed  a  proviso  to 
this  effect :  **  Provided  always,  that  if  it  shall  happen  that  my  said  daughter 
shall  have  no  issue  male  of  her  body  Kving  at  her  death,  or  no  such  issue  male  as 
shall  be  entitled  by  the  true  meaning  of  this  my  will  to  my  real  estates  hereby 
limited,"  &c.,  **  then,  and  in  either  of  those  cases,  I  devise  all  my  real  estates**  to  the 
daughters  of  my  daughter  living  at  her  death  ;  and  in  case  his  daughter  should  have 
no  issue  living  at  her  death,  then  as  she  should  appoint,  and  in  default  to  his  ri^ht 
heirs.  The  daughter  Ici^  sons  and  daughters  at  her  death,  but  all  the  sons  died 
without  having  had  any  issue.  The  question  was,  whether,  in  these  events,  the 
daughters  were  entitled  ;  and  the  Court  of  Exchequer  were  of  opinion  in  the  nega- 
tive, considering  that  the  words  '*  living  at  her  death  "  applied  to  both  the  events 
mentioned  in  the  proviso.  The  Master  of  the  Rolls,  however,  considering  the 
words  ambiguous,  declined  binding  the  inheritance  by  this  opinion,  without  first  ob- 
taining the  opinion  of  another  court  of  law.. 
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1848.  her  life;  and  after  her  deathi  to  his  grandaon  Robert 
£den,  eldest  Ion  of  bis  said  daughter^  for  his  life;  and 
after  his  decease^  to  the  first  and  other  sobs  of  his  said 
.grandson  in  tail  general ;  and  for  default  of  such  isBae» 
•to  his  grandson  MoHon  John  Eden^  second  son  of  his 
said  daughter*  for  his  lifei  in  case  he  should  not  beoome 
•or  should  not  oontinue  seised  of  the  real  estates  of 
Morton  DaoUoni  by  yirtue  of  his  MorPm  DamnnCi 
will ;  and  for  default  of  such  issue^  the  testator  devised 
his  said  estates,  subject  to  the  like  conditions,  to  the 
first  and  other  sons  of  Morton  John  Eden  in  tail  general ; 
and  for  default  of  such  issue,  he  devised  the  same  estates, 
upon  the  like  condition,  to  the  third  and  every  other 
younger  son  of  his  sud  daughter  in  tail  general.  And 
the  testator  provided,  that  if  the  said  Morton  John  Eden, 
or  any  other  son  of  his  said  daughter,  should  at  any  time 
during  his  life  become  seised  of  the  real  estates  devised 
by  the  said  Morton  Davison^  then  the  said  Morton  John 
Eden,  or  such  son  of  liis  said  daughter,  by  virtue  of  or 
in  oonsequence  of  his  will  so  becoming  seised  thereof, 
or  any  heir  of  his  body  respectively,  should  not  take 
any  interest  in  any  of  his  the  said  testator's  estates,  but 
the  satne  should  go  over  to  and  be  enjoyed  by  the  next 
son  of  his  said  daughter  and  the  heirs  of  his  body :  with 
a  clause,  however,  for  revesting  the  estatei^  in  ihci  son  dO 
displaced  on  certain  contingencies  therein  specified* 

Then  came  the  proviso  on  which  the  question  in  the 
cause  turned,  which  was  as  follows :  —  '^  Provided 
always,  that  if  it  shall  happen  that  my  said  daughter 
shall  have  no  issue  male  of  her  body  living  at  her 
death,  or  no  such  issue  male  as  shall  be  entitled,  by  the 
true  meaning  of  this  my  wiU,  to  my  real  estates  hereby 
limited  and  settled  as  aforesaid,  then  and  in  either  of 
those  cases,  I  devise  all  my  said  real  estates  (subject 
respectively  as  aforesaid)  to  all  the  daughters,  if  more 

than 
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thun  one^  of  the  body  of  my  said  daughter  who  shall  be  1848. 
liriDg  at  her  death,  as  tenants  in  common,  and  their  ^  '^^ 
lieirs  i^spectively,  with  cross  remainders  amongst  them  in  ^  «« 
tMse  of  any  one  or  more  of  them  happening  to  die  under 
the  age  of  twenty-one  years  and  without  issue.  And 
if  there  should  be  but  one  such  daughter  living  at  my 
said  daughter's  deceasei  and  no  issue  of  any  other  such 
daughter  then  in  being,  then  to  such  only  surviving 
daughter  and  her  heirs.  Provided  always,  that  if  any 
such  daughter  or  daughters  of  my  said  daughter  shall 
happen  to  die  ill  her  of  their  said  mother^s  lifetime^ 
leaving  issue^  then  my  will  is,  that  such  issue  of  each 
kuch  daughter  so  dying,  and  the  heirs  of  sueh  issue  re- 
spectively, shall  have  and  take  the  estate,  or  share  or 
shards  of  estates,  as  the  parent  oi*  parents  of  such  issue 
respectively  would  havd  been  entitled  to,  if  she  or  they 
had  been  living  at  the  decease  of  my  said  daughter. 
And  in  case  my  daughter  shall  have  no  issue  of  her 
body  living  at  her  death,  then  I  devise  all  such  my 
teA  estAtes,  from  and  afber  the  determination  of  the 
])articular  dstates  hereinbefore  thereof  limited  as  afor^ 
said,  to  such  person  or  persons  "  as  his  daughter  should 
appoint ;  and  subject  thereto,  to  his  own  right  heirs. 

r 

The  trusts  of  the  term  of  1000  years  were  to  raisd 
10,000il,  and  the  testator  directed  the  application  as 
follows ;  *-^  "  And  with  respect  to  the  application  of  the 
money  so  to  be  raised,  my  will  is,  that  in  case  there 
shall  bCi  at  the  decease  of  my  wife,  a  son  of  the  body 
of  my  said  daughter  Lady  JEden  who  shall  be  entitled 
to  take  my  said  real  estates,  by  virtue  of  the  limitations 
afotesaidj  (after  the  determination  of  the  particulat 
estates  thereof  hereinbefore  respectively  limited,  and 
subject  as  hereinbefore  mentioned),  and  also  two  or 
more  other  diildren  of  the  body  of  my  said  daughter, 
who  shall  not  be  entitled  in  possession  or  nest  immediate 
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1848.  remamder  to  the  real  estates  of  the  said  late  MorUm 
Davison^  then  all  and  every  such  other  children  who 
shall  be  living  at  the  decease  of  my  wife,  or  bom  after- 
wards,  shall,  on  their  attaining  respectively  the  age  of 
one  and  twenty  years,  be  entitled  to  and  have,  as  vested 
interests,  the  s^d  sum  of  10,000Z.,  equally  to  be  divided 
amonffst  them  as  tenants  in  common."  And  he  provided 
that,  in  case  there  should  be  but  one  such  child  who 
should  live  to  attain  the  age  of  one  and  twenty  years, 
such  only  surviving  child  should  be  entitled  to  the  sum 
of  5000/.,  and  the  residue  of  the  SMd  sum  of  10,000?. 
should  sink  into  the  inheritance;  and  he  provided  as 
follows :  —  **  Provided  also,  that  no  child  of  my  said 
daughter  shall  be  entitled  to  any  share  of  the  money  so 
to  be  raised,  or  to  any  benefit  under  the  said  trust  term, 
either  originally  or  by  survivorship,  who  shall  either  be- 
come entitled  to  any  of  my  real  estates  by  virtue  of  this 
my  will,  or  shall  be  seised  in  possession,  or  in  immediate 
remainder  expectant  upon  the  decease  of  the  said  Sir 
John  Eden,  of  the  real  estates  of  the  said  late  MorUm 
JDavisan,  before  such  child  shall  have  actually  received 
any  share  of  the  said  trust  money." 

The  following  clause  was  also  relied  on  in  argu- 
ment :  —  "  I  also  give  to  my  dear  wife  for  her  life,  and 
at  her  death  to  my  grandson  Robert  Eden,  the  large  gilt 
cup  and  cover  presented  to  me  by  the  corporation  of 
Yorky  which  I  desire  may  be  preserved  in  the  Eden 
family,  and  go  to  the  heir  male  of  that  family,  being 
descended  from  my  daughter,  for  the  time  being.  And 
on  failure  of  such  heir  male,  to  go  to  my  granddaughters 
successively,  according  to  seniority  of  age,  and  their 
issue  respectively,  as  long  as  the  law  will  permit." 

The  testator's  daughter,  Lady  Eden,  died  in  the  year 
1792,  in  her  father's  lifetime,  leaving  her  two  sons, 

Robert 
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Robert  Eden  and  Morton  John  Eden,  named  in  the  will,       1848. 
and  several  daughters,  of  whom  the  Plaintiff  was  one. 
She  never  had  any  other  son. 

The  testator  died  in  1796,  and  on  his  death  his  widow 
enjoyed  all  his  real  estates  tmtil  her  death  in  1810.  On 
her  death,  the  testator^s  grandson  Bohert  Eden  enjoyed 
the  property  for  life,  and  died  in  Sejiteniher  1844.  His 
brother,  Morton  John  Eden,  predeceased  him  in  the  year 
1841,  and  neither  of  the  brothers  ever  had  any  issue. 
In  1845  the  Plaintiff,  one  of  the  daughters  of  Lady 
Eden,  filed  this  bill,  claiming  an  interest  in  the  real 
estates  under  the  will  of  the  said  testator  Peter  Johnson. 

The  cause  came  on  to  be  heard  before  the  Master  of  the 

• 

Bolls  in  July  1846,  and  a  case  was  sent  for  the  opinion 
of  the  Court  of  Exchequer,  **  whether  the  daughters  of 
Lady  Eden^  or  any  of  them,  took  any  estate  or  interest 
in  the  lands  devised  by  the  said  Feter  Johnson*'* 

The  Court  of  Exchequer  was  of  opinion,  "  that  the 
daughters  of  Dorothea,  the  wife  of  Sir  John  Eden,  did 
not,  nor  did  any  of  them,  take  any  estate  or  interest  in 
the  estates  devised  by  the  will  of  Peter  Johnson  the 
testator.** 

The  cause  was  now  brought  on  upon  the  equity  re- 
served, &C. 

Mr.  Turner,  Mr.  Humphry,  and  Mr.  Elmsley,  for  the 
Plaintiff. 

Mr.  Roupell,  Mr.  Goldsmid,  Mr.  Lloyd,  Mr.  Hodgson, 
and  Mr.  Blunt,  for  Defendants  in  the  same  interest. 

Mr.  Walpole,  Mr.  Malins,  and  Mr.  Dumergue,  for  Sir 
W,  Eden,  contra. 

UZ  Mr. 
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1848*  Mr,  Twrner^  in  reply. 


2  Jarman  on  Wills,  232.,  Steri  v.  JPlatel(a),  Doe  dem. 
Earl  and  Countess  Cholmondeky  y.  Weatherhy  {b\  Doe 
dem.  WeUs  y.  Scott  (c),  Jones  Y.  fFesteomb  {d)i  J^u^ford 
y.  Cheehe  («),  Gordon  y.  Adolphus  {g\  EUiconibe  y. 
Gompertz  (A),  Doe  ex  dem.  Baroness  Daore  y.  Dowager 
Lady  Dacre  (i),  Denn  dem.  Radch/ffe  y.  Bagshaw  (A)» 
2>a^  ifem,  Vessey  y.  fVilhinson(l)y  Shuldkam  V.  <SmtYA(m)» 
Holmes  y.  Cradoch{n),  Dkken  y,  Clarke  {p\  Doe  dem* 
Burrell  y.  Perkins  {p),  Robinson  y«  ir]u^A^(9)»  Am^ury 
y.  Brown,  cited  in  iSiiuYA  dbn.  i>at;|9  y,  iS'atin<2er0(r}j 
pranks  y.  Price  {s\  Tawwy  y,  frarrf(*), 

7A«  Mastsb  o/*  ^Atf  BoLiJS, 

It  is  yery  satisfactory,  after  the  long,  elaborate  and 
yery  able  argument  we  haye  had  on  this  occasioni  to 
find,  that  there  is  little  if  any  difference  as  to  the  rules 
of  law  applicable  to  such  a  case  as  this.  All  parties  are 
quite  agreed  upon  them,  and  the  question  has  been 
more  as  to  the  effect  of  a  particular  clause  of  the  will 
than  as  to  any  rule  of  law. 

The  testator  r.in  this  case  deyised  these  particular 
estates  to  his  widow  for  her  life,  and  after  that  estate 
there  was  a  deyise  to  trustees  for  the  term  of  1000  years 

for 

(a)  5  Bing.  N.  C.  434.  (k)  6  Term  Rep.  iSlS. 

\b)  1 1  EmI,  322.  (/)  2  Term  Rep.  209, 

(c)  3  Mau.  4-  SeL  300.  (w)  6  Dow,  22. 

\d)  1  Eq.  Ca.  Abr.  245. ;  S.  (n)  3  Vet.  317. 

C.  cited  in  Avelyn  v.  Ward,  1  (o)  2  You,  ^  CblL  (&.)  672. 

Vet.  sen.  p.  421.  (ft)  3  Mau.  4*  SeL  271. 

(e)  3  Lev.  125.  (q)  2  Eden,  155. 

(g)  3  Bro.  P.  C.  306.  (r)  2  >Fw.  Blackttone,  739. 

(A)  3  iify/.  {•  CV.  127.  (t)  3  ^mv,  182. 

(0  I  Bot.  4-  /W.  250.  (0  1  j9«o9.  563, 
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for  the  purpoie  of  raimng  portions.  Then  there  was  a  1848* 
deviee  to  hii  daughter  for  life,  with  remainder  to  her 
eldest  son  Robert  Eden  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  general;  and  then  a  de- 
yise  to  Marian  John  Edm^  the  seoond  son  of  his 
daughter,  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  general ;  and  then  oomes  the  proviso  which 
is  the  subject  of  all  this  discussion :  -^  **  Provided  al» 
ways,  that  if  it  shall  happen  that  my  said  daughter 
shall  have  no  issue  male  of  her  body  living  at  her  death, 
or  no  such  issue  male  as  shall  be  entitled,  by  the 
true  meaning  of  this  my  will,  to  my  real  estates  hereby 
limited  aod  settled  as  aforesaid,  then  or  in  either  of 
those  cases,  I  devise  all  my  said  real  estates,  subject 
respectively  as  aforesaid,  to  all  the  daughters  of  the 
body  of  my  said  daughter,**  fta 

The  question  having  been  discussed  before  the  Court 
of  Exchequer,  what  they  seem  to  say  is  this :  **  It  ap« 
pears  to  us,  that  the  fulure  of  issue  male  referred  to 
in  the  seoond  member  of  the  sentence,  no  less  than  in 
the  first,  is  a  failure  at  the  death  of  Lady  Eden.  The 
sentence  would  grammatically  bear  either  construction, 
but  by  far  the  most  reasonable  and  obvious  one  is  that 
which  connects  the  words  Uving  at  her  death  with  both 
members  of  the  sentence,  making  the  words  not  simply 
»haU  have  no  tueh  itsue  male  as  shall  be  entitled,  but  shaU 
have  no  eueh  issue  nude  Uving  at  her  deathJ' 

Now,  after  all  the  consideration  which  the  ease  has 
undergone,  I  entirely  ooncur  with  the  Judges  in  this, 
that  the  sentence  would  grammatically  admit  of  two 
constructions*  It  is  therefore  impossible  for  me  to  con* 
dude,  in  that  state  of  things,  that  the  testator's  meant 
ing  is  so  perfectly  clear  and  obvious  that  the  Court  must 
give  efiect  to  it^  even  if  there  be  other  passages  in  the> 

U^  wiU 
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1848.        mil  inoonttstcnt  with  tbat  plain  and  clear  intention* 
I  think  the  sentence  mu6t  be  considered  as  ambiguous. 

The  Judges  have  come  to  the  conclusion,  that  you 
are  to  read  it  thus :  —  *'  If  it  shall  hi^pen  that  my  said 
daughter  shall  have  no  issue  male  of  her  body  liying  at 
her  death,  or  no  such  issue  male  of  her  body  [living  at 
her  death]  as  shall  be  entitled  by  the  true  meaning  of  this 
my  will  to  my  real  estates."  That  U,  they  introduce^ 
for  the  purpose  of  expressing  it  more  clearly,  words 
which  ore  not  really  there,  but  which  they  think  may  be 
introduced  without  any  violation  of  the  ordinary  rules  of 
construction  or  grammar.  Now  I  cannot  say  that  that 
appears  to  me  perfectly  clear ;  it  might  be  otherwise. 
Surely  it  might  read  thus :  —  ''If  my  daughter  shall 
have — **  There  is  something  the  having  of  which  is  to 
determine  what  shall  happen  in  future.  What  is  that? 
''  No  issue  of  her  body  living  at  her  death — or  no  such 
issue  male  as  shall  be  entitled  by  the  true  meaning  of 
this  my  will — "  without  inserting  in  the  second  branch 
of  the  sentence  the  words  ''  living  at  her  death." 

.  If  the  words  were  clearly  such  that  you  must  at* 
tribute  to  them  the  meaning  which,  at  the  first  blush, 
they  purport  to  bear,  you  are  not  to  look  at  the 
other  parts  of  the  will  at  all,  but  must  give  effect  to 
those  words  alone.  It  is  a  common  rule  of  construc- 
tion, that  if  the  words  of  a  gift  are  of  themselves  plain, 
distinct,  and  capable  of  having  a  legal  effect,  effect 
must  be  given  to  them,  notwithstanding  any  impro- 
bability which  may  arise!  {rom  looking  at  the  other 
ports  of  the  will ;  but,  on  the  other  hand,  if  the  words 
are  ambiguous  in  expression  or  effect,  they  are  not  to 
be  rejected  for  uncertainty,  but  you  must  collect,  if 
you  can,  from  the  other  parts  of  the  will,  an  indication 
of  what  the  testator  meant  by  those  words,  which,  by 
themselves,  appear  to  be  ambiguous. 

In 
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In  this  case,  therefore,  it  seems  to  me,  that  you  must,  1848. 
of  necessity,  look  at  the  other  parts  of  the  will,  and 
try  if  you  can  find  any  thing  in  them  which,  with 
sufficient  clearness  and  certainty,  affords  an  indication  of 
that  which  the  testator  really  intended  by  those  words 
which,  taken  by  themselves,  are  ambiguous  and  equivocal 
in  their  meaning.  The  parties  have  both  proceeded 
upon  that  footing,  and  have  resorted  to  the  other  parts 
of  the  will,  for  the  purpose  of  finding  out  with  cer- 
tainty, any  words,  expressions,  or  provisions  which 
would  throw  light  upon  the  matter. 

'  I  own,  after  all  that  I  have  heard  on  this  subject, 
that  I  am  considerably  in  doubt  which  side  has  the  best 
of  the  argument.  Being  in  that  state  of  doubt,  I  cer- 
funly  think  that  the  parties  must  have  another  oppor-- 
tunity  of  further  considering  it  at  law. 

[T  If  it  were  necessary,  before  sending  this  again  to 
a  court  of  law,  for  me  to  come  to  a  decision  that 
the  first  opinion  was  erroneous,  I  own  I  am  not  at 
all  in  a  condition  to  express  that  opinion.  I  am  not 
at  all  sure,  that  if  the  opinion  had  been  the  other 
way,  I  should  not  have  thought  the  matter  so  doubt- 
ful that  I  should  consider  it  right  to  have  the  case  re- 
considered at  law.  I  therefore  wish  it  to  be  clearly 
understood,  that  I  have  not  given  any  opinion  on  this 
point,  except  that  the  will  is  ambiguous,  and  that  it  is 
imcertain  what  can  be  clearly  made  out  from  the  other 
parts  of  the  wilL  It  must  be  again  considered  by  a 
court  of  law,  before  this  Court  can  come  to  a  final 
conclusion. 

If  I  saw  the  matter  clearly,  no  doubt  it  would  be 
my  duty  to  decide  in  favour  of  the  decision,  as  I  have 

done 
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1848.  done  ia  ievenl  other  Oiaea.    I  ■hould  not  feel 

""^p^^^^  ^  putting  the  parties  to  any  farther  expense  if  it  oonld 

o.  be  properly  avoided. 
Eden. 


y<n>.  3.  PENNY  V.  WATTa 

Dec.  6.  16. 
1849. 

Jan,  13.       T|f  this  case  publication  passed  on  the  24th  of  JuJVf 

An  order  may    ■ 

regularly  be  oopies  of  the  depositions  were  obtained  on  the  27th, 

coSfaft^/  and  on  the  29th  articles  were  exhibited,  and  an  order 
publication,      madCf  as  of  coursOi  for  the  examination  of  witnesseS| 

amination'of    touching  the  credibility  of  a  witness  who  bad  been  ex« 
witnesses  as     amined  in  the  cause* 

to  credit. 
It  is  not 

necessary  that      j^,  Bazolaetie,  for  the  Plaintiff,  now  moved  to  dis- 

in  such  an  _  i  -i         ,  i  i     i        •  i 

order  the  ex-   charge  the  order :  1st,  on  the  ground  that  it  ought  to 

B^uiTbe  -  ^^^  ^^^  '^^^  ^^  ^  special  application,  and  not  as  of 

limited  to  course;  Lord  Bacori^{a)  and  Lord  C!lartndmCfi{i)  Orders 

iW  in  ?he '"  directing  "  that  no  examination  is  to  be  had  of  the 

cause ;  for  if  credit  of  any  witness  but  by  special  wnkr,  which  is 

they  extend  •      i     x    i_  x  j  »> 

further,  the      spanngly  to  be  granted." 

depositions 
would  be 

suppressed.         2nd,  That  the  order  bad  been  obtained  after  too  great 

deUy»  the  cause  being  at  the  time  in  the  paper  for 
hearing. 

3rd,  That  the  order  ought  to  have  limited  the  ex-- 
araination  as  to  matters  not  in  issue  in  the  cause.  He 
referred  to  most  of  the  cases  stated  in  the  note  (a),  pott^ 
p.  303. 

Mr 

(a)  i  Sanders*  Orders,  118.  (b)  Ibid,  302. 


Prwny 

V. 
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Mr.  Raupdl  and  Mr.  Rogers,  eontra,  relied  on  the  1848. 
case  of  Sussel  v.  Atkinson  {a\  and  ai^ed  that  the 
^'special  order"  intended  by  the  Grenend  Orders  was  not 
an  order  specially  obtained,  but  that  the  Examiners  Watts. 
should  not  examine  as  to  credit  unless  specially  ordered 
to  do  so  by  the  Court.  They  commented  on  the  cases, 
and  contended  that  it  was  the  ordinary  practice  of  the 
Court  to  obtain  such  orders  as  of  course. 

Mr.  Bcua^stte,  in  reply. 


Tho  MA»TBa  qf  the  Boli-^  184». 

Jan.  13. 

A  motion  was  made  to  discharge,  for  irregularity,  an 
order,  made  as  of  course  after  publication,  for  the  ex- 
amination of  witnesses,  touching  the  credibility  of  a 
witness  who  had  been  examined  in  the  ^use. 

It  is  alleged,  that  such  an  order  can  be  regularly  ob« 
tained  only  upon  a  special  motion  made  on  notice. 

Now,  upon  inquiries,  which  I  have  caused  to  be 
made  in  the  Begistmr's  office  and  in  the  Secretary's 
office  at  the  Bolls,  it  appears,  that  such  orders  have  been 
granted  as  of  course  whenever  applied  for,  and  have 
been  considered  to  be  regular  and  passed  as  such,  as 
well  in  the  Begistrar's  office  as  in  the  office  of  the 
{Secretary  of  the  Bolls. 

[Moreover,  in  the  year  1777,  an  application  was  made 
to  Lord  Bathurst  L.  C,  to  discharge  such  an  order, 
because  granted  as  of  course  and  without  special  appli- 
cation, as  alleged  to  have  been  required  by  Lord  Bacon^s 
Order ;  but  the  Lord  Chancellor  and  Sir  Thomas  Sewell, 
M*  B.,  were  of  opinion,  that  the  order  was  regular  and 

properly  made  of  course,  Russel  v.  Atkinson,  (a) 

The 

\J     (a)  2  Dick.  532. 
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The  order  complidned  of  is  therefore  warranted  by 
the  usual  practice,  and  supported  by  a  distinct  authority* 
But  I  am  desired  to  treat  it  as  irr^ular:  first,  because 
it  is  alleged  to  be  contrary  to  the  Order  of  Lord  Bacon^ 
which  was  dted  in  the  case  of  Bussel  v.  Atkinson,  and 
not  considered  to  be  a  reason  for  dischai^ng  the  order 
of  course,  which  was  then  in  question.  I  shall  there- 
fore only  observe  upon  it,  that  it  is  either  not  in  force, 
or  it  admits  of  a  construction  which  is  not  inconsistent 
with  the  usual  practice.  Next,  it  xs  alleged,  that  the 
authority  of  Russel  y.  Atkinson  has  been  overruled  by 
subsequent  authorities,  and  many  cases  were  cited.  I 
have  read  them  all,  and  have  to  observe  upon  them,  that 
there  is  not  one  in  which  the  question  directly  arose 
and  required  decision,  as  it  did  in  the  case  of  Mussel  v. 
Atkinson. 


After  that  case,  I  do  not  find  any  case  reported  till 
the  case  of  Purcell  v.  jMPNamara  (a)  came  before  Lord 
£!ldon  in  1803.  The  motion  there  was  for  leave  to 
exhibit  articles  as  to  the  credit  of  a  witness.  Now  the 
exhibition  of  articles  is  a  necessary  preliminary  to  the 
examination  of  witnesses  to  credit,  but  in  that  case  it 
was  desired  to  examine  witnesses  to  prove  that  the  wit- 
ness  had  sworn  falsely  to  a  particular  fact  in  his  cross* 
examination  in  the  cause ;  and  with  reference  to  the 
question  whether  that  could  be  allowed.  Lord  JEldon 
observed,  that  "  it  is  better  that  the  observation  of  the 
Court  should  be  thrown  upon  the  particular  circum- 
stance before  the  examination  is  permitted."  The  case 
ended  by  Lord  JSldon  saying,  that  upon  all  that  he  could 
find,  the  Plaintiff  might  examine  by  general  interro- 
gatories as  to  credit,  and  as  to  such  particular  facts  only 
as  are  not  material  to  what  is  in  issue  in  the  cause. 

This 

(a)  8  Fes.  32^. 
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This  case  is  no  authority  for  the  order  which  I  am  now 
asked  to  make* 

In  Mill  y.  Mill  (a),  the  Defendant  was  alleged  to 
have  examined  his  own  witnesses  in  chief  as  to  the 
character  and  credit  of  the  Pkintiff 's  witnesses,  and  the 
motion  was  for  a  reference  to  the  Master  to  look  into 
the  interrogatories  and  depositions^  and  report  upon 
them.  If  the  fact  were  true,  as  alleged,  the  proceeding 
was  clearly  irregular  and  improper,  on  the  ground  stated 
in  argument,  that  the  character  and  credit  of  the  wit- 
nesses were  not  in  issue  in  the  cause.  But  a  further 
point  was  (as  it  appears  to  me  unnecessarily)  raised, 
viz.  that  to  examine  witnesses  as  to  credit  without  a 
special  order  was  against  a  standing  Order  of  the  Court 
Russel  V.  Atkinson  does  not  appear  to  have  been  cited ; 
and  Lord  Erskiney  coming  to  a  right  conclusion  that  the 
examination  as  to  credit  (not  in  issue  in  the  cause)  was 
not  to  take  place  before  publication,  but  was  to  proceed 
upon  a  particular  order  made  afterwards,  seems  to  have 
been  misled  as  to  the  nature  and  mode  of  obtaining 
that  order,  and,  not  aware  of  the  case  of  Russel  t.  At'^ 
Jdnsony  and  to  have  relied  upon  the  construction  of  the 
General  Order,  which  was  not  allowed  in  that  case ;  and 
having,  as  he  says,  consulted  the  Examiners,  he  thought 
it  settled,  that  the  examination  to  credit  could  not  be 
had  without  a  special  order  upon  application  to  the 
Court,  and  notice  to  the  party. 


1849. 


Now,  the  Examiners  would  not  be  justified  in  ex- 
amining witnesses  to  credit  without  an  order,  which  to 
them  would  be  a  special  order,  as  imposiug  upon  them 
something  different  from  that  which  they  have  to  do  in 
the  ordinary  discharge  of  their  duty.   The  order,  though 

obtained 

.  I    fa)  12r«.  406. 
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1849.       obtained  by  the  party  as  of  oonrse^  woald^  to  them,  be 

^i^^^^^^^     special ;  and  the  words  *'  special  order  "  are  in  so  many 

p,  cases  connected  with  the  notion  of  special  application  to 

WAtti.       ^}]e  Coiirty  and  special  affidayitSy  that  I  cannot  be  iur^ 

prised  that  some  mistake  should  hate  occurred,  net 

only  in  communication  with  the  EicaminerBi  but  also  in 

the  communication  with  Lord  EUbn*    Upon  such  an 

occasion,  I  think  that  Lord  £ldfm,  if  he  had  conndered 

the  point  material  for  the  decision  of  the  case  before 

the  Court,  would  haye  consulted  not  the  Examiners, 

but  the  Bej^strars,  and  the  Secretary  at  the  Bolls. 

I  think  that  the  case  of  Mill  r.  Mill  is  not  an  autho* 
rity  for  the  order  I  am  now  asked  to  make :  1.  Because 
the  question  now  luised  was  not,  in  my  opinion^  neoes^ 
sary  to  be  determined  for  the  purpose  of  deciding  the 
motion:  S«  Because  the  case  of  Euttel  tt  Aikinmm 
was  not  cited ;  and  Lord  Ersiine^  proceeding  on  the 
Motion  that  the  practice  was  perfectly  settled  aeoording 
to  the  opinion  which  he  expressed,  deaiiy  did  not  intend 
to  alter  the  practice}  and,  as  the  ptaetice  continued 
the  same  as  befot«^  I  Cannot  think  that  the  case  of 
Bussel  T.  Atkinson  either  was,  or  was  intended  to  be^ 
OTerruled  And  although  there  have  been  subsequent 
cases  which  were  cited  or  refeired  to  in  the  aigumenti 
in  which  motions  for  such  orders  hare  been  made  ill 
Court,  and  on  notice,  yet  they  have  been  made  concur^ 
rently  with  motions  and  petitions  of  course  for  the  like 
order  in  other  cases. 

* 

On  the  whole,  I  am  of  opinion  that  I  ought  to  con-* 
sider  such  orders  as  that  which  is  now  complained  of  as 
regular,  though  obtained  as  of  course.  If  a  new  prao* 
tice  is  to  be  introduced,  it  must  be  by  a  high^  autho<^ 
rity  than  mine. 

It 


CASES  IS  CHANCERY,  808 

It  was  ftirther  argued,  that  the  order  was  obtamed        1849. 
after  too  great  delay ;  but,  observing  that  publication     ^T^^^*^ 

_  Jten  nit 

having  passed  on  the  24th  of  July,  copies  of  the  depo-  v. 

sitions  were  obtained  on  the  27th,  and  the  articles  were       ^^^^^s. 
exhibited  and  the  ordet  c)6inplaiiied  of  made  on  the  29th, 
it  does  not  appear  to  me  that  there  was  any  delay. 

It  was  said,  also,  that  the  order  wanted  a  limitation 
whieh  ought  to'  hAte  been  introdttced,  tic  a  datise  to 
prevent  the  euminatlon  of  witnesses  to  the  credit  of  a 
witness  being  extended  to  matters  in  issue  in  tlie  cause. 
Ciirtainly  the  esaminatioii  ought  not  to  be  so  ejitended ; 
and,  when  the  question  has  come  before  the  Court, 
directions  for  the  limitation  of  the  examination  have,  at 
leait  so]ti6tiili^  been  given ;  but  sueh  direetions  have 
not  been  required  by  the  ordinary  practice  \  and  if  the 
teamination  under  the  common  order  should  be  ex-» 
tedded  ftiHhdr  than  the  tules  and  principles  of  the 
Court  Justify^  the  party  offending  will  lose  the  tes* 
timony  which  he  may  obtain  under  the  order*  The 
depositions  will  be  suppressed,  as  in  Carlos  v.  Brook  (a). 

* 

I  must  refuse  the  motion,  with  costs. 

(a)  10  Vei.  49.. 

NoTB.  —  Authorities  as  to  examination  to  credit  of  witness :  — 
(1619)  Lord  Baam't  Orden,  1  Sanier^i  OrHert,  118.;  (1649) 
WkUeioeke  ami  OOure  Orden,  Ibid.,  288. ;  (1661)  Lord  Clarendon's 
OrdeN,  /M.,  SOS. ;  tVyatfi  PtacHmd  Aeguier,  195.  484. ;  iTtride^M 
Pmeik^i  3t4.  a77.  i  ffatfwm'i  Frmdkw^  883.  i  1  DtmefFi  Practice, 
960. 1  (1704)  Needhmm  v.  Smih,  8  Vem.  463.  |  (1747)  GiU  ▼.  Wat* 
ton^  8  Aik.  622. ;  (1748)  CaUaghan  ▼.  Rochfirt,  Ibid.  643« ;  (1777) 
Muuei  V.  Atkimon,  8  Dick.  5^2.;  (t803)  Purcell  v.  MNarnara, 
8  Ve$.  824.  s  (1803)  Wood  r.  HammeHon,  9  Vei.  146.;  (1804) 
Carioi  y«  Brook,  10  Vh.  49.;  (1806)  JIttU  ▼.  Afdl,  IS  ^^«-  406. ; 
(1812)  WkUe  y.  FuMsell,  19  Vet,  127.,  IV.^B.  151. ;  (1813)  Wai- 
more  r.  Dickinson,  2  Fes.  ^  B.  267. ;  (1814)  Anon.  3  Ves.  Sf  B.  93. ; 
(1823)  PiggoU  V.  Croxh^Ut  1  Sm.  ^  8U  467. ;  (1844)  Harvey  y. 
Mount,  7  Beaoan,  517. 
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1847.        Ji^  /^:^i^Z?  /^^-  ^if^ 


2srov.  3,  In  re  STIRKE. 

Proof  of  over-  nPHIS  was  a  petition  for  taxation  of  a  paid  bill  of 

iJi^^fficknt  ^^^     '^^  ^^^  ^^  delivered  in  February  ;  and, 

to  obtain  the  on  the  meeting  to  complete  on  the  22nd  of  April,  some 
paM  bni*\ut  ^^^  items  were  added.  An  objection  was  then  made 
It  is  a  necea-  to  the  items,  and  the  bill,  amounting  to  87/.,  was  paid 
dieat!"^*'       under  protest      The  receipt  then  ^ven  stated,  **I 

hereby  receive  the  same  under  protest" 

The  petition  stated  that  the  payment  had  been  *^  to 
prevent  delay  in  the  completion  of  the  sale,  as  the 
Petitioner  was  much  in  want  of  the  purchase  money.** 
It  specified,  as  an  overcharge,  an  item  of  19L  lOs.  for 
an  abstract  containing  about  157  folios,  much  of  which, 
it  alleged,  was  wholly  unnecessary. 

Mr.  Birkbeck,  in  'support  of  the  petition,  cited  In 
re  Tryon(a). 

Mr.  Turner,  contr^ 

The  Master  of  the  Rolls.  . 

Where  a  bill  has  been  paid,  the  transaction  is  only 
to  ^be  opened  if  the  special  circumstances  shall,  in  the 
opinion  of  the  Court,  require  the  same.  The  rule  on 
this  subject  has  been  stated  over  and  over  again :  there 
must  be  overcharge  and  pressure.  In  this  case  there 
was  a  payment  which  I  conceive  to  be  too  much ;  but  it 

has 

(a)  7  Beavan,  496. 
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has  never  yet  been  decided  that  overcharge  alone,  not        1847. 
amounting  to  fraud  or  evidence  of  fraud,  is  of  itself     ^^^^^ 
snflScient  to  open  a  paid  bilL     Overcharge  is  essential;       Stirke. 
but,  unless  attended  hj  other  circumstances,  I  do  not 
think  that  it  is  sufficient  to  give  a  right  to  taxation. 

There  is  this  peculiarity  here:  the  receipt  admits 
the  payment  to  have  been  under  protest,  which  means 
nothing  more  than  that  the  party  objected  at  the  time* 
Here  the  party,  before  paying  the  bill,  might  have  ob- 
tained an  order  for  taxation ;  and  the  question  depends 
on  what  appears,  from  the  evidence,  to  have  passed  at 
the  time  of  the  payment.  Was  the  party  labouring 
under  such  a  pressure,  and  in  such  a  state  of  difficulty, 
that  he  could  not  have  the  matter  delayed  ?  I  do  not 
think  that  this  is  made  out ;  and  the  petition  must  be 
dismissed,  with  costs. 


Vol.  XL  A^ 
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1848.       -^^  ^^^:M4^^'  ^J^Jk^yf^f. 


2fin>.  s.  ».  la  .  The  QUEEN  v.  PSOSSEB. 

A  patentee  fT^HIS  was  an  application  to  staj  fnrtfaer  proceed* 
^plW  tpthe     1    j^g^  j^  ^  ^^.^^  ^^j^^  ^^^  ^f  scire  facias  io 

Chancery  to      jepeal  a  patwt* 
stay  all  pro- 
ceedings on  a 

«^)p/aa«  to  Engliih  patents  were  obtained  relating  to  iron  tabes, 
patent,  or  that  one  in  1840  by  Prasser,  and  the  other  in  1841  by  Cutler. 

qm  might  be 

entered,  on  the  ground,  first,  that  the  prosecutor  was  an  alien  ;  secondly,  that  he 
had  no  special  interest  in  the  patent  or  the  repeal  of  it,  but  was  acting  in  collusion 
with  other  persons,  with  a  Tiew  to  oppress  the  patentee;  and  thii^ly,  that  the 
security  for  costs  given  by  the  prosecutor  was  improper  and  insufficient :  Held, 
that  the  Court  had  no  authority  to  interfere  in  the  matter. 

The  writ  of  scire  faciat  to  repeal  a  patent  does  not  issue,  nor  is  the  fiat  for  that 
pumose  granted  by  the  Attomey-General  as  of  course,  icmble. 

The  Courts  exercise  over  the  Attorney-General  the  same  authority  which  they 
exercise  over  every  other  suitor ;  and  the  Attorney-General  would  not,  any  more 
than  any  other  suitor,  be  permitted  to  prosecute  any  proceeding  which  was  merely 
vexatious,  or  had  no  legal  object ;  but  the  Attorney-General  conducts  the  proceed- 
ings on  a  tare  Jaciat  according  to  his  own  judgment  and  discretion,  and  may, 
when  he  thinks  fit,  stay  the  proceedings,  or  enter  a  nolle  prosegtd.  The  control 
which  the  Attorney-General  exercises  is  subject  only  to  the  responsibility  to  which 
every  public  servant  is  liable  in  the  discharge  of  his  duty,  and  subject  to  the  juris- 
diction which  the  Courts  may  have  over  him,  upon  a  charge  properly  brought  against 
him,  for  a  negligent  or  erroneous  performance  of  his  duty. 

In  the  ordinary  course  of  proceeding  upon  a  writ  of  scire  facias  to  repeal  letters 
patent,  it  is  within  the  discretion  of  the  Attorney-General  to  determine  upon  what 
or  whose  information,  or  on  what  terms  or  security,  he  will  permit  the  action  to  be 
prosecuted,  and  the  exercise  of  his  discretion,  in  the  conduct  of  the  action,  is  not 
subject  to  the  control  of  the  Court  in  which  the  proceeding  takes  place. 

In  case  of  apparent  hardship  appearing  to  the  Judge  to  arise  from  the 
enforcement  of  a  legal  right  in  proceedings  before  him,  or  hardshij)  arising  from 
fiiilure  of  security  for  costs  from  the  death  of  the  relator  or  otherwise,  the  Judge 
may  properly  suggest  to  the  Attorney-General  the  propriety  of  considering  the 
case,  and  may  properly  stay  the  proceedings,  to  give  to  the  Attorney-General  an 
opportunity  of  deliberately  considering  the  subject ;  but  he  has  no  authority  to 
overrule  that  decision  when  formed. 

An  illegal  monopoly  is  a  public  grievance,  and  the  Crown  having  been  informed 
of  such  a  grievance,  and  having  the  power  and  duty  to  remove  it,  if  it  be  such, 
ought  not  to  be  disabled  from  directing  the  necessary  proceedings  to  ascertain 
the  truth,  because  the  information  was  given  by  an  alien,  or  by  a  person  who  had 
no  special  or  direct  interest  in  the  matter,  or  was  endeavouring  to  promote  the 
interest  of  some  other  person,  or  was  actuated  by  some  improper  motive. 

The  practice  of  requuing  security  from  the  prosecutor  in  a  scire  facias  to  repeal 
a  patent  is  not  founded  on  any  law  or  rule  of  Court,  but  seems  to  nave  been  very 

f)roperly  introduced  by  the  authority  of  the  Attomev -General  alone,  almost  within 
iving  memory.    There  is  no  instance  whatever  of  the  Court  having  interfered 
upon  that  subject. 
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In  1845  Proater  and  CbtZsr' jointly  -obtained  a  SctOeh  1848. 

patent  idatiiig  to  the  same  eubject   Disputes  afterwards  Thol^ 

arose,  and  legal  proceedings  took  jdaoe  between  them  «. 

in  Scotland.     After  this,  a  writ  of  scire  facias  to  repeal  ^w«"* 
the  letters  patent  granted  to  Frosser  was  issued  under 
the  fiat  of  the  Attorney-General  in  the  usual  manner. 

.  In  this  proceeding  one  Van  Wart  was  prosecutor,  and 
H.  Van  Wart  and  Goddard  were  his  sureties.  Prosser 
thereupon  applied  to  the  Attorney-General  for  the  pui^ 
pose  of  obtaining  from  him  a  direction,  that  aU  finrther 
proceedings  in  the  action  should  be  stayed,  or  that  a 
nolle  prosequi  might  be  entered. 

The  application  to  the  Attorney-General  was  not 
successful,  and  in  consequence  thereof,  the  patentee 
obtained,  on  the  Petty-Bag  side  of  the  Court,  an  order 
to  the  prosecutor  to  shew  cause  why  all  further  i>ro- 
ceedings  should  not  be  stayed  or  a  ito/fe  prosequi  en- 
tered. 

Mr.  M.  2>.  Hill  and  Mr.  Hindmarch  in  support  of  the 
application.  First,  the  prosecutor  Van  Wart  is  an 
alien,  and  has  no  right  to  interfere  in  the  affiurs  of  the 
Queen's  subjects ;  and  though  an  alien  friend  is  entitled 
to  the  rights  of  hospitality,  and  to  the  protection  of  his 
person  and  property,  still  his  title  to  sue  is  limited. 
^'An  alien  enemy  cannot  have  any  action  real,  per- 
sonal, or  mixt:  Dy.  2  B.  19  £d.  4.  6.  Q.  1  Bol 
195  &  SemL  Ow.  45.  Nor  can  an  alien  friend  have 
any  except  a  personal  action  "(a):  but  neither  real 
or  mixed:  1  Co.  LitL  129  b.  The  right  to  prose- 
cute a  scire  facias  belongs  only  to  a  subject.  In  Sir 
Oliver  Butler^e  CBse(b),  it    was  laid  down  by  Lord 

Chancellor 

(a)  1  Comj^ti's  Digest,  Aiien^  (b)  2  FeiUr.  344. 

C.  5. 

X  2 
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V, 

Peossbk. 


Chancellor  Finch  (assisted  by  Norths  Chief  Justioe  of 
the  Common  Pleas,  and  Justice  Janes)  ''that,  where 
a  patent  is  granted  to  the  prejudice  of  the  subfect,  the 
King,  of  right,  is  to  permit  him,  upon  his  petition,  to 
use  his  name,  for  the  repeal  of  it  in  a  scire  founas  at 
the  King*s  suit ;  ^  and  in  the  pleadings  in  the  same  case 
before  the  House  of  Lords  (a),  the  Judges  stated  **  that 
the  King  has  an  undoubted  right  to  repeal  a  patent, 
wherein  he  is  deceived  or  his  subjects  prejudiced:  ^  the 
word  ''  subject "  alone  being  used.  The  whole  pro- 
ceeds on  the  contract  between  the  King  on  behalf  of 
his  subjects  and  the  patentee ;  for  ''  the  Crown,  on 
behalf  of  the  public,  grants  letters  patent,  the  grantee 
entering  into  a  contract  with  the  Crown,  the  benefit  of 
which  contract  the  public  are  to  have:"  Harmer  v. 
Plane,  (b) 


2.  The  prosecutor,  a  foreigner,  has  no  interest  in  the 
validity  of  the  patent ;  and  it  is  only  on  the  ground  of 
interest  that  courts  of  law  allow  private  individuals  to 
prosecute  the  writs  of  the  sovereign ;  as  in  the  in- 
stance of  the  writs  of  habeas  corpus,  Canadian  Pri- 
soners^ Case(c),  where  the  affidavit  did  not  state  that  the 
motion  was  by  desire  of  the  prisoners,  and  it  was  re- 
fused until  the  omission  had  been  rectified ;  so  in  the 
cases  of  mandamus  and  quo  warranto  and  other  similar 
writs.  The  same  principle  must  be  appUed  to  the  writ 
of  scire  facias,  a  high  prerogative  writ,  by  which  the 
Crown  is  entitled  to  defeat  its  own  grant  Again,  the 
prosecutor  of  this  writ  has  an  indirect  object,  namely, 
to  aid  the  proceedmgs  of  Cutler,  with  whom  he  is  in 
collusion.  This  the  Court  will  not  permit :  The  Queen 
V.  Neilson  (d).    Cutler  through  him  seeks,  by  this  pro- 


(a)  3i>v.  p.  221. 
(A)  14  Vet.  p.  132. 
(c)  bM.^W.  32. 


ceeding, 

(d)  Webitcr^s  Pateni  Ciuet^  486. 
665. 
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ceeding,  to  obtain  an  advantage  over  Prosser  in  the 
Scotch  suit,  where  the  value  of  the  patent  is  in  question. 

« 

3.  The  sureties  for  the  costs  are  insufficient:  they      "osskr; 
have  both  been  bankrupts ;  and  the  bond  is  wrong  in 
form^  being  joint  and  not  several.     The  proceedings 
ought,  therefore,  to  be  stayed,  until  the  Defendant  is 
protected  against  costs. 

The  Master  of  the  Rolls. 

I  do  not  see  how  this  Court  can  enter  a  nolle  pro* 
sequL 

Mr.  Hindmarch  We  admit  that,  but  contend  that 
the  Lord  Chancellor,  as  responsible  adviser  of  the 
Sovereign,  would  have  power  to  advi»e  the  Crown  to 
order  the  Attorney-General  to  do  it. 

Mr.  Turner  and  Mr.  T.  Webster ^  contra.  On  examina- 
tion, this  application  will  be  found  to  be  as  groundless 
as  it  is  novel.  The  whole  matter  is  within  the  dis- 
cretion of  the  Attorney-General,  who  has  exercised  his 
judgment  on  it ;  and  this  Court  has  no  jurisdiction  to 
entertain  an  appeal  from  his  decision. 

But,  1st.  The  disabilities  as  to  suing  in  the  Queen's 
Courts  apply  to  an  alien  enemy,  Openheimer  v.  Levy  (a), 
Albretcht  v.  Sussmann  (J),  Brandon  v.  Ne8bitt(c)y  and  not 
to  an  alien  friend.  An  alien  friend  has  the  same  privi- 
leges of  trading  here  as  a  natural^bom  subject.  He  may 
have  the  benefit  of  a  patent,  as  in  the  instances  of  Foud-- 
ronnier^s  patent  for  making  paper.  Baron  Heurteloup's  for 
lithotrity,  and  of  hundreds  of  others.     So  a  patent  held 

in 

(a)  2  Str.  1082.  (c)  6  Term  Rep.  23. 

(6)  2  Vet.  ^  B.  323. 
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in  trudt  for  a  foreigner  is  valid :  Beard  t.  Egerton.  (a) 
AgaiD,  an  alien  firiend  is  entitled  to  a  oopyiight  in  re- 
spect of  his  writings :  Cocks  y.  Purday{b) ;  and,  though 
remdent  abroad,  a  foreigner  ntay  sue  here  for  a  libel  on 
him,  Ftsani  y.  Latcson  (c),  and  he  is  subject  to  a  ite  ex^ 
eat  regno:  De  Carriere  v.  De  Calonne.  (d)  A  patent  is 
not  a  contract  for  the  Queen's  subjects  alone,  but  for 
the  benefit  of  trade,  and  to  prevent  the  restrictions  of 
an  unjust  monopoly.  ''If  letters  patent  be  to  the 
prejudice  of  another,  he  may  have  a  scire  facias  upon 
the  enrolment  thereof  in  Chancery  to  have  them  re- 
pealed:"  Brewster  v.  fFeld(e) :  even  an  alien  is  not  de- 
barred from  this  remedy,  which  is  a  proceeding  neither 
in  the  nature  of  a  real  nor  mixed  action. 


2nd.  It  is  not  necessary  that  the  prosecutor  of  the 
Queen's  suit  should  have  any  interest  in  the  matter. 
He  merely  informs  the  Crown  of  the  imposition  prac- 
tised in  obtaining  an  illegal  grant,  and,  subject  to  the 
supervision  of  the  Attorney-General,  has  the  conduct 
of  the  proceeding :  the  interest  represented,  if  any,  is  the 
interest  of  the  Queen,  or  her  subjects.  But  here  the 
party  has  an  interest ;  for  every  person  lawfully  trading 
in  this  country  has  an  interest  in  putting  an  end  to  an 
illegal  monopoly,  which  cripples  the  free  exercise  of  his 
labour.  As  to  the  objects  and  motives  of  the  prose- 
cutor, the  rights  of  the  Crown  are  not  to  be  prejudiced 
by  them.  In  Colman  v.  The  Eastern  Counties  Bailway 
Company{g\  the  motives  of  the  Plaintiff  and  his  col- 
lusion with  a  rival  company  were  held  not  to  disentitle 
him  to  an  injunction.     So  in  The  King  v.  Wakelin  (A), 


it 


(a)  3  C.  B.  Rep.  97. 
(A)  5  C.\b.  Rep,  860. 
(c)  6  Ring.  N.  C.  90. 
(rf)  4  Fet.  577. 


(e)  6  Modern^  229. 

(g)  10  Reav.  I. 

{h)  I  Ram,  J^  Ad.  50. 
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it  was  held,  that  ^^  it  is  no  objectioa  to  the  granting  of 
an  information  in  the  nature  of  qua  warranto^  that  the 
person  applying  is  in  low  and  indigent  circumstances^ 
and  that  there  is  strong  ground  of  suspicion^  that  he 
is  applying,  not  on  his  owa  account  or  at  his  own 
expense,  but  in  collusion  with  a  stranger."  Here  the 
motives  of  the  party  are  not  sudi  as  are, pretended  by 
the  patentee. 


311 


The  QuEBir 
Prosssr. 


3rd»  The  bankruptcy  of  the  parties,  which  took  place 
some  time  since,  does  not  prove  their  present  insol- 
vency. Security  for  costs  used  never  to  be  exacted  so 
long  as  the  party  remained  in  this  country:  Ciragno  v. 
Hassan  (a):  and  in  Regina  v.  The  Borough  of  Malmes- 
bury  (J)  it  was  held,  that  the  Court  will  not  oblige  the 
prosecutor  of  a  mandamus  to  give  security  for  costs,  even 
where  it  is  probable  that  he  is  put  forward  by  other  per- 
sons to  try  a  right'  in  which  he  has  no  bondjfide  interest. 

Mir.  M.  D.  Hill,  in  reply. 

Brown  v.  AnnandaU  (c),  Vnderhill  v.  Devereux  (rf), 
2  Richards'  Attorneys  Practice  (C.  P.)y  391.,  Hind- 
march  on  Patents,  386,  387.,  Webster  on  Patents,  197., 
Fish  V.  Klein  (e),  were  also  cited. 

The  Master  of  the  Bolls.  I  will  not  express  an 
opinion  until  I  have  looked  at  the  authorities. 


-    There  are  three  courses  open  to  me;  first,  I  may 
disoharge  this  rule  altogether ;  secondly,  I  may  make 

an 


(a)  6  Taunt.  20. . 

(A)  9  Dqu^.  p.  C.  359. 

(c)  Webtter'i    PatetU  Quet, 


(d)  2  Saunderty  68.  5th  ed. 

(e)  2  Mer.  431. 


433. 
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1848.       an  order,  not  ftuch  as  is  askedi  but  such  as  might  regu- 
larly be  asked ;  or,  thirdly,  I  may  request  the  Attorney^ 
V.  General  to  ^ve  his  further  attention  to  the  matter. 

PROSSBR. 

I  will  consider  the  case. 


Nov.  25.  The  Master  of  the  Bolls. 

In  this  case,  a  writ  of  scire  facias  to  repeal  letters 
patent  granted  to  Richard  Prosser  was  issued  imder 
the  fiat  of  the  Attorney-General,  in  the  usual  manner. 

The  patentee  applied  to  the  Attorney-General  for 
the  purpose  of  obtaining  from  him  a  direction,  that  all 
further  proceedings  in  the  action  should  be  stayed,  or 
that  a  nolk  prosequi  might  be  entered. 

The  application  to  the  Attorney-General  was  not 
successful ;  and,  in  consequence  thereof,  the  patentee 
applies  to  this  Court  for  an  order,  that  the  proceedings 
in  the  action  may  be  stayed;  and,  in  support  of  this 
application,  he  offers  the  same  reasons  which  were  ad- 
dressed to  the  Attorney-General,  to  induce  him  either 
to  stay  the  proceedings,  or  to  enter  a  nolle  prosequi 

The  reasons  alleged  are  to  the  effect  — 

1.  That  the  prosecutor,  as  he  is  called,  being  the 
person  at  whose  instance  the  Attorney-General  autho- 
rised the  Writ  to  be  issued,  and  who  is  permitted  to 
prosecute  the  action  is  an  alien ; 

2.  That  he  has  no  special  interest  in  the  patent,  or 
in  the  repeal  of  it,  but  is   acting  in  collusion  with 

other 
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other  persons,  vrith  a  view,  it  is  stud,  to  oppress  and  in-        1848. 
jure  the  patentee ;  i^i^^n 

V. 

3.  That  the  security  for  costs  which  has  been  given      Pro«««»* 
by  the  prosecutor  is  improper  and  insufficient. 

I  am  of  opinion^  that  I  have  no  authority  to  inter- 
fere in  this  matter. 

The  action  of  scire  facias  to  repeal  letters  patent  is 
a  proceeding  of  the  Crown  for  the  benefit  of  the 
public,  adopted  and  authorised  upon  information  that 
the  letters  patent  are  void  and  of  no  force  or  effect  in 
law,  for  some  such  reason  as  that  the  conditions  upon 
which  the  grant  was  made  were  not  performed,  or  that 
the .  grant  was  improperly  made ;  or,  in  effect,  that  a 
monopoly,  supposed  to  have  been  granted  legally,  has 
in  fact  been  granted  illegally,  and  to  the  prejudice  of 
the  public  or  of  Her  Majesty's  subjects. 

It  has  been  said,  that  the  writ  issues  of  course,  the 
fiat  of  the  Attomey-Qeneral  for  issuing  it  beipg 
granted  as  of  course.  I  think  that  this  ought  not  to  be 
the  case ;  and  I  would  hope,  that  there  is  some  error  or 
exaggeration  in  the  notion  upon  that  subject  which 
seems  to  prevail ;  as  it  appears  to  me,  that  the  Attorney- 
General,  when  applied  to  for  his  fiat,  without  which 
the  writ  cannot  issue,  has  an  important  duty  to 
perform. 

The  Attorney-General,  who  authorises  the  issuing 
of  the  writ,  has  the  right  and  the  duty  of  controlling 
the  conduct  of  the  action.  In  the  prosecution  of  it, 
he,  or  the  person  whom  he  permits  to  act  for  him,  must 
conform  to  the  rules  of  the  Court  in  which  the  pro* 
ceeding  takes  place.    He  must  proceed  regularly ;  •  and 

for 
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1848,        far  the  parpoae  of  maintiiining  x^tilarity  and  doing 
.i^""^^^    justice  in  the  whole  course  of  the  proceedings  to  deter* 
9,  mine  the  right,  I  apprehend  that  all  Courts  ezerdse 

Prossbr,  ^^^  ^^  Attamey-General  the  same  authority  which 
they  exercise  over  every  other  suitor;  and  further, 
that  the  Attorney-General  would  not,  any  more  than 
any  other  suitor,  be  permitted  to  jKOseciite  any  pro- 
ceeding which  was  merely  vexatious,  or  which  bad  no 
legal  object 

But  the  Attorney-General,  proceeding  n^nlarly  and 
bemg  correct  in  such  respects  as  these,  conducts  an 
action  of  scire  facias,  or  permits  it  to  be  proseoited, 
according  to  his  own  judgment  and  discietioq,  and 
may,  when  he  thinks  fit,  stay  the  proceedings,  or  enter 
a  noUe  prosequik  The  control  is  his,  subject  only  to 
the  responmbilitiea  to  which  every  puUic  servant  is  Uabk 
in  the  discharge  of  his  duty,  and  subgect  to  the  juris- 
diction which  the  Courts  may  have  over  him,  upon  a 
charge  properly  brought  against  him,  for  a  negligent 
or  erroneous  performance  of  his  duty.  But  I  am  of 
opinion,  that,  in  the  ordinary  course  of  proceeding, 
upon  a  writ  of  scire  facias  to  repeal  letters  patent,  it  is 
within  his  discretion  to  determine  upon  what  or  upon 
whose  information,  or  on  what  terms  or  security,  he 
will  permit  the  action  to  be  prosecuted ;  and  that  the 
exercise  of  his  discretion  in  the  conduct  of  the  action, 
is  not  subject  to  the  control  .of  the  Courts  in  which 
the  proceeding  takes  place. 

For  this  reason,  because  the  present  application  ap- 
pears to  me  to  be  an  appeal  fix>m  the  discretion  of  the 
Attorney-General  to  the  ^discretion  of  the  Court, 
which,  as  I  think,  possesses  no  such  appellate  juris* 
diction,  I  am  of  opinion,  that  I  have  no  authority  to 
interfere  on  the  present;  occasion* 

The 
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The  case  of  The  Queen  y.  Neihon  (a)  was  died,  as       1848. 
shewing  the  authority  of  the  Lord  Chancellor  to  stay    J^^^v 
proceedings  in  an  action  of  scire  facias.    In  that  case  p, 

it  was  contended  at  the  bar,  that  (what  was  called)  P*^***** 
tiie  guardianship  of  the  prerogatiye  of  the  Grown,  if 
taken  out  of  ihe  hands  of  the  Attorney- General,  must 
be  in  the  hands  of  the  Lord  Chancellor.  I  do  not 
find  that  the  Lord  Chancellor  gave  any  countenance  to 
that  view  of  the  case,  and»I  think  there  is  no  ground 
for  it.  The  superior  advisers  of  the  Crown  may  have, 
and,  as  I  donbt  not,  have,  authority  to  correct  any 
error  committed  by  the  Attomey^Greneral  in  giving 
or  refusing  permission  to  issue  or  prosecute  any  pre- 
rogative writ  or  process ;  and  the  Lord  Chancellor  is 
one  of  those  superior  advisers ;  but  when  he  is  acting 
as  a  Judge  in  the  Court  of  Chancery,  either  on  the 
common  law  or  on  the  equity  side,  I  am  not  aware  of 
any  authority  which  he  has  to  interfere  in  matters 
which  depend  on  the  discretionary  exercise  of  the  Royal 
prerogative. 

In  the  case  of  apparent  hardship,  appearing  to  the 
Judge  in  the  course  of  proceedings  before  him  as  likely 
to  arise,  from  the  enforcement  of  &  legal  ri^t,  or 
from  failure  of  security  for  costs,  by  reason  of  the 
death  of  a  relator  or  otherwise,  I  conceive  that  the 
Judge  may  properly  suggest  to  the  Attorney-General 
ihe  propriety  of  his  considering  the  case,  and  may 
properly  stay  the  proceedings  to  give  him  sufScient 
opportunity  to  do  so ;  but  I  am  not  aware,  that  the 
Judge  has  any  authority  to  overrule  the  dedsion  of 
the  Attorney-General  when  formed.  In  this  respect 
he  is,  I  think,  subject  to  another  authority ;  and  it  ap- 
pears to  me  very  material  not  to  confound  judicial 

authority, 

(a)  Webster's  Paient  Cotes,  ise.  665. . 
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1848.        authority,  properly  bo  called,  with  ministerial  autho- 
2J^"^[^^     rity,  affected,  as  it  often  is,  with  quasi  judicial  au- 
thority. 


9. 

Paossnt. 


The  Lord  Chancellor  seems  to  have  intimated  in 
The  Queen  v«  Neilson,  that  he  might  have  authority, 
in  consequence  of  the  circumstances  being  altered  dnoe 
the  fiat  was  before  the  Attorney-General;  but  what  he 
said  (there  was  no  decision  on  the  point)  was  prin- 
cipally founded  on  this,  that  the  litigation  was ,  in  fact, 
proceeding  without  any  legal  object :  it  was  vexatious ; 
and  in  that  respect,  I  apprehend,  that  if  the  Attorney- 
General  thought  fit  to  persevere,  it  might  be  within 
the  jurisdiction  and'  authority  of  the  Lord  Chancellor 
to  stop  such  proceedings. 

What  seems  to  me  remarkable  in  the  case  of  The 
Queen  v.  Neilson  is,  that  the  Attorney-General,  who 
might  have  stayed  the  proceedings  or  entered  a  nolle 
prosequi  by  his  own  authority,  was  present  in  Courts 
and  made  no  offer  to  stay  what  was  alleged,  if  not  ad- 
mitted, to  be  a  vexatious  proceeding,  but  rather  seems 
to  have  asserted  the  propriety  of  an  interference  by  the 
Lord  Chancellor. 

With  all  the  respect  which  is  due  to  what  was  then 
done,  I  own  that  I  do  not  understand  why  the  Lord 
Chancellor  relieved  the  Attorney-General  from  the 
performance  of  his  own  duty,  and  from  the  respon- 
sibility belonging  to  it.  The  only  order  made  in  The 
Queen  v.  Neilson  was,  that  the  application  should  stand 
over  till  after  the  decision,  which  was  expected  in  the 
House  of  Lords,  should  be  made ;  and,  after  giving  the 
case  my  best  attention,  it  does  not  appear  to  me  to  be 
an  authority  for  the  interference  of  this  Court  in  the 
present  case. 

Being 
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Being  of  opinion  that  I  have  no  jurisdiction  in  the 
case,  it  is  unnecessary,  and  perhaps  not  proper,  for  me 
to  express  any  opinion  upon  the  reasons  on  which  the 
application  is  grounded ;  but,  having  paid  some  atten- 
tion to  the  subject,  I  hope  I  shall  be  excused  for  saying 
that  I  see  no  reason  to  doubt  the  propriety  of  the  de- 
cision which  was  arrived  at  by  the  Attorney-General 
upon  the  two  principal  grounds  of  objection. 

I  need  not  now  consider  the  duty  of  the  Crown  to 
protect  legal  patentees  from  improper  litigation :  there 
can  be  no  doubt  that  it  is  the  duty  of  the  Crown  to 
protect  the  public  from  illegal  monopolies. 

An  illegal  monopoly  is  a  public  grievance ;  and  the 
able  argument  addressed  to  me  in  support  of  this  appli- 
cation has  failed  to  persuade  me,  that  the  Crown, 
having  been  informed  of  such  a  grievance,  and  having 
the  power  and  the  duty  to  remove  it,  if  it  be  such, 
ought  to  be  disabled  from  directing  the  necessary  pro- 
ceeding to  ascertain  the  truth,  because  the  information 
was  given  by  an  alien,  or  by  a  person  who  had  no 
special  or  direct  interest  in  the  matter,  or  was  endea- 
vouring to  promote  the  interest  of  some  other  person, 
or  actuated  by  some  Improper  motive.  With  respect  to 
the  alleged  insufficiency  or  impropriety  of  the  security, 
the  practice  of  taking  security  appears  to  me  to  be 
highly  beneficial  and  important ;  but  it  is  not  founded 
on  any  law  or  rule  of  Court,  but  seems  to  have  been 
very  properly  introduced  by  the  authority  of  the  At- 
torney-General almost  within  living  memory.  There  is 
no  instance  of  the  Court  having  interfered  upon  the  sub- 
ject :  and  I  cannot  doubt,  but  that,  if  it  be  shewn  to  the 
Attorney-General  that  the  security  has  become  or  is 

insufficient. 


1848. 


The  QuKEN 

V* 

Prossbr. 
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PwMsnu 


isgnffident,  he  will  stay  the  proceediiigs  till  H 
good 

I  must  reftise  this  aj^licatioiiy  with  oosta  (a) 


made 


{a)  Affirmed  by  Lofd  CbltaAM,  S3d  .^M.  1848. 


JVb9.4w 

An  order  of 
course  to 
tax  directed, 
that,  on  pay- 
ment, all  the 
papen.  Sec.  of 
the  client 
should  be  d^ 
Ihrered  up. 
The  solicitor 
claimed  a  spe- 
cial lien  on 
some  of  the 
papers  beyond 
the  costs.    A 
motion  to  dis- 
charge the 
order  was  re- 
fused, because, 
if  the  solicitor 
had  such  spe- 
cial lien,  he 
would  be  pro- 
tected when 
application 
was  made  to 
the  Court,  for 
the  delivery  of 
the  papers. 


In  re  TEAGUE. 


npHIS  was  a  molion  to  dischai^e  an  order  of  coarse 
■■■     for  taxation. 


Mr.  Ghzsse  in  support  of  the  motion. 
Mr.  Murray,  conird. 

The  Master  of  the  Bolls. 

This  was  a  motion  to  discharge  an  order  obtained 
hj  Feistell  for  the  taxation  of  Teoffue's  bill  of  costs, 
on  two  grounds:  1.  That  the  order  directs  the  taxation 
of  only  one  bill ;  viz.  a  bill  for  83/.  I5s.  8d.,  whereas 
Teoffue  alleges  Feistell  to  be  liable  to  pay  him  another 
bill,  viz.  a  bill  for  73L  8«.  7d.  for  business  done  by 
Teague  for  one  Lyon  Samuel,  on  the  behalf  and  on 
the  retainer  and  liability  of  FeistelL 

2.  That  the  order  directs,  on  payment  of  the  bill 
directed  to  be  taxed,  all  the  papers  of  Feistell  in  the 
possession  of  Teague  to  be  delivered  up,  notwithstand- 
ing the  non-payment  of  the  other  bill,  and  notwith- 
standing 
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a  spedal  lien,  which  Teague  alleges  that  he       1848. 
has  on  some  of  the  papers.  •  ^''^V'^^ 


I  am  of  opinion  that  the  motion  mnst  be  refused, 
mth  costs. 

1.  Because  the  evidence  is  wholly  insufficient  to 
shew,  that  Feutdl  was  liable  to  pay  the  bill  of  costs, 
which  Teague  may  have  become  entitled  to  for  business 
done  by  him  for  Lyon  Samuel 

2.  Because  if  Teague  has  a  special  lien  upon  any 
papers  belonging  to  FeUteU  which  are  iil  his  possession, 
and  if  Feistell,  having  paid  the  bill,  shall  endeavour  to 
enforce  the  order  for  delivery  up  of  such  papers,  Teague 
will  be  protected  when  application  is  made  to  the 
Court  for  the  delivery  of  the  papers. 


See  In  re  Pender^  8  Beavan,  29Q.  and  2  FkUSps^  69. ;  Holland  v. 
Gwynne,  8  Beavan,  124. ;  and  Ostle  ▼.  Chmtian,  JSim,  ^  R,  324. 


Tbaove. 


/«  re  WELCHMAN.  2.^i' 

TN  March  1847,  Mr.  Tawnend  agreed  to  sell  some  J^^^j^afl. 

-^    land  to  a  Railway  Company,  and  it  was  agreed  way  Company 

that  all  the  costs  should  be  paid  by  the  Company.  ^i^hL^some 

Messrs.  Property  and 
to  pay  the 
Tender's  costs.  In  May  1847,  possession  was  delivered*  The  bill  of  costs  of  the 
vendor's  solicitor  was  delivered  on  the  13th  of  June  1848,  and  a  meeting,  to  com- 
plete the  purchase,  took  place  hetween  the  solicitors  on  the  20th  of  June,  when 
objections  were  then  made  to  the  bill.  It  was  then  paid,  under  protest,  and  with 
an  intimation  that  it  would  be  taxed,  and  a  petition  for  taxation  was  presented  a 
few  days  after.  Held,  that  there  was  not  sufficient  evidence  of  pressure  to  open  the 
matter  by  ordering  a  taxation. 
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1848.  Messrs.  Welchman  acted  as  solicitors  for  the  vendor, 

^^^'^"^     and  Messrs.  Patterson  for  the  Company*     On  the  5th 

Wblcbmax.    of  May  1847,  possession  was  given  of  the  property. 

The  conveyance  was  sent  on  the  13th  of  June  1848, 

and  Messrs.  fVekhman  sent  their  bill  of  costs  to  the 

Company's  solicitors  on  the  same  day. 

The  deed  being  executed  by  the  vendor,  the  Com- 
pany's solicitors,  on  the  20th  of  June  1848,  without  any 
previous  appointment,  attended  at  Messrs.  fFelchman\ 
to  complete. 

At  that  meAing,  two  new  items  were  added  to  the 
bill  of  costs.  The  Company's  solicitors  then,  for  the 
first  time,  objected  to  various  items  in  the  bill  of  costs. 
Messrs.  Welchman  offered  to  refer  the  bill  to  any  re- 
spectable solicitor.  This  was  refused,  and  the  amount 
of  the  bill  was  paid,  under  protest,  by  the  Company's 
solicitor,  who  stated  that  he  would  present  a  petition 
for  the  taxation  of  the  bilL 

A  few  days  after,  the  Company  presented  the  pre- 
sent petition  for  taxation.  The  petition  and  the  affi- 
davit in  support  of  it,  alleged,  that  the  solicitors  refused 
to  complete,  unless  the  bill  were  fully  paid,  and  that 
the  Petitioners,  being  anxious  to  complete,  and  not  to 
delay  it  until  taxation  of  the  bill,  paid  it  under  protest, 
and  under  circumstances  of  undue  pressure.  The  pe- 
tition specified  items  of  alleged  overcharge. 

Mr.  Alston^  in  support  of  the  petition,  argued,  that, 
in  this  case,  there  was  sufficient  evidence  of  pressure 
and  overcharge  to  warrant  an  investigation  of  the  bill. 
He  cited  In  re  Wells,  {a) 

Tlie 

y.f     (fl)  8  Beavan,  416. 
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The  Master  of  the  Bolls.  1848. 

Your  difficultj  is  in  shewing  that  it  was  of  import-  In  re 
once  that  the  matter  should  be  completed  on  the  20th,  ^^^^^^^* 
and  that  it  could  not  be  postponed  without  great  in- 
convenience. I  have  always  held  that  a  party  may, 
if  he  pleases,  voluntarily  pay  more  than  is  due;  but 
that  if  a  solicitor  takes  advantage  of  a  pressure  to 
compel  the  payment  of  that  which  is  not  due  to  him, 
this  will  be  sufficient  to  induce  the  Court  to  exercise 
the  jurisdiction  given  by  the  act  of  parliament 

Mr.  C -P.  Cooper f  contri.  There  was  no  pressure 
whatever  exercised  in  obtaining  payment.  Possession 
of  the  property  had  been  given  so  long  back  as  May 
]847.  The  bill  had  been  delivered  seven  days  before 
payment,  and  no  objection  hod,  in  the  mean  time,  been 
made  to  it.  The  settlement  might  have  been  delayed, 
and  a  common  order  to  tax  obtained.  This  was  a 
voluntary  payment,  and  the  settlement  cannot  be 
opened* 

Mr.  Alston  in  reply. 

The  Masteb  of  the  BoLLS. 

I  am  of  opinion  that  there  was  no  undue  pressure  in 
this  case.  The  bill  was  delivered  on  the  13  th,  and  the 
meeting  took  place  on  the  20th.  Possession  had  already 
been  delivered,  and  nothing  remained  to  be  done  but  to 
pay  over  a  sum  of  money,  and  obtain  the  conveyance. 
There  was  no  pressure  at  all :  nobody  was  in  a  hurxy  to 
complete,  except  the  solicitor  of  the  Company,  who 
seems  to  have  wished  not  to  attend  again* 

I  must  dismiss  this  application,  with  costs. 

Vol.  XL  V 
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Jme  6, 7. 8, 9,  KNIGHT  V.  M ARJORIB ANKS. 

JnfylO,  11,  ^      '^  */ 

18, 13, 14. 19.  TtTR  ROUPBLL,  Mr.  Elderton,  and  Mr.  iVtW  for 
JVbp.  10.  the  Plaintiffs. 

The  PlaintifT, 

P.  A.  L,  was        Mr^  rumer,  Mr.  J?.  Palmer,  and  Mr.  Cotton  for  the 

engaged  ma,, 

speculation  in   pnncipai  Defendants. 

New  Souih  ]^^ 

Wales,  in  part- 
nership with  M,  and  three  other  persons,  M^  being  interested  as  executor  of  a 
deceased  partner.  M,  and  one  1^.  were  the  London  agents  of  the  concern.  In  1830, 
P,  A,  L.  became  bankrupt,  beine  at  the  time  indebted  to  the  partnership  concern 
for  advances  made  in  respect  of  his  share.  He  dbputed  the  commission,  and  the 
concern  being  brought  into  a  state  of  great  embarrassment  and  difficuhy  by  his  cir- 
cumstances and  conduct,  a  deed  was  executed  in  Augtui  1829,  whereby  P.  A.  L» 
assigned  his  share  to  M,  and  F^  in  inut,  to  secure  the  amount  due  from  him  to 
the  concern,  and  subject  thereto  in  trust  for  P,  A,  L,\  and  P.  A*  L,  covenanted 
not  to  interfere  in  the  control  or  management  of  the  concern.  In  December  ISSl, 
P.  A.  L,  (his  commission  still  existing)  agreed,  with  the  assistance  of  solicitors  act- 
ing on  his  behalf,  to  release  his  interest  to  hb  partners,  in  consideration  of  250/., 
but  the  completion  of  this  contract  was  deferred,  by  reason  of  the  tupertedeat  not 
having  been  obtained.  P.  A,  L,  afterwards  received  50/.  on  account  of  the  250/.,  and 
otherwise  recognised  the  agreement.  The  agreement  was,  on  the  2nd  of  May 
1836,  and  at  his  request,  completed,  without  the  intervention  of  any  pcofessionad 
person  on  his  behalf,  and  no  further  accounts  and  explanation  appeared  to  have 
been  furnished  him.  In  May  1839,  having  obtained  an  assignment  of  his  interest 
from  his  assignees,  he  filed  a  bill  to  set  aside  the  deeds  of  August  1829  and  Afd^ 
1836,  on  the  ground  of  fraud,  misrepresentation,  concealment,  and  the  gross  in- 
adequacy of  the  consideration,  but  the  Court  dismissed  the  bill  with  costs :  holding 
1.  That  the  Plaintiff  could  only  be  entitled  to  the  relief  prayed,  upon  distinctlv 
provine  that  a  fraud  had  been  practised  on  him  by  his  co-partners,  or  by  M,  and  P., 
which  he  had  not  done.  2.  That  the  Plaintiff  had  not  proved  his  interest  was  of 
greater  value  than  what  he  received  for  it  3.  That  not  only  no  direct  fraud  had 
been  wiUuUy  practised  upon  him,  but  no  such  conduct  pursued  towards  him,  as, 
in  the  consiaeration  of  a  Court  of  Ecjuity,  ought  to  be  deemed  fraudulent,  or 
of  a  nature  to  render  invalid  the  transactions  complained  of. 

A  man  who  is  in  distress  may  nevertheless  contract,  and  if  being  in  distress,  he 
procures  other  persons  to  consent  to  an  agreement,  which  he  would  not  himself 
have  requested  or  consented  to  if  he  had  not  been  in  distress,  and  afterwards  suc- 
cessfully urges  and  obtains  the  performance  of  that  agreement,  and  receives  the 
money  secured  by  it,  and  after  that,  acquiesces  for  a  length  of  time  in  the  perform- 
ance, without  any  notice  of  dissatisfaction  or  complaint,  he  is  not  entitled  to  set 
aside  the  transaction  on  the  mere  ground  of  his  poverty  and  distress,  in  the  absence 
of  any  deception  or  fraud  proved  to  have  been  practised  upon  him. 

Although  the  correct  and  accurate  value  ol  a  share  or  one  of  the  partners  in  a 
joint  concern  cannot  be  ascertained  without  converting  the  property  or  the  concern 
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Mr.  Fisher  for  ihe  personal  representatives  of  Sir       1848. 

J?.  Gibbs.  '"^^'^'^^ 

Kmight 

The  following  cases  were  cited.  Evans  v.  LleweUen  (a),       i^^^ 
Lamphighy.  Cox(h\  Coles  y.  Trecothick(c),  Walker  y. 

8ymonds{d)t    Whelpdale  v.   Cookson(e),    Whichcote  v.  into  money, 

Larorence  (^),  Sandall  y.  Erringtan  (h),  Bennett  v.  Col-  tlbr8iirolij?(if 

fcy  (f),  Pickering  v.  Hehering  (k),  Bulkley  v.  miford{t)y  ^y)*^ 

Cane  v.   AUen{m\   Norway  t.    iZoioe(ii)5   Bowser  t.  demands  of 

Co%  (o),  Prendergast  v.  jTwr^wi  (/?),  ClAj^m  y.  iS&7-  ^^^^^f^""* 

hto{q\  Bartletty.  Gillard(r),  Anderson  y.  Weston  {s)^  taking  the 

iMbr^foc*  y.  BuUer(t),  Cooke  y.  Clayworth  (u),  Fellawes  ^^[^ 

y.  Zord  Gwydir{x)^  Hunter  y.   Atkins  (y)^    Watts  y.  concern  and 

Hyde{z\  Bellamy  y.  iSiaitW  (aa),  Marquis  Cholmondeley  ^  fi^n'g'' 

y.  iorrf  Clinton  (ift),   Hickes  y.  CooA^  (cc),    Reyner  y.  the  balance 

Pearson  (dd),  Langhom  y.  Allnutt  (ee)  froQ,  each 

partner  §ere- 
•?«<?  rally;  yetit 
ifl  lawful  for 


(tf)  1  CcMT,  333. 

(A)  1  i)irit.  411. 

(c)  9  r«.  234. 

(</)  3  Swam.  1. 

(e)  1  Km.  sen.  9. 

(g)  3  r«.  740. 

(h)  10  Km.  423. 

(t)  2  ilfj^^.  4*  r.  225. 

(k)  2  Bew,  31. 

(/)  S  CI.  i  F.  102. 

(m)  2  Z)oi&,  289. 

(n)  19  Km.  144. 

(o)  1  Hare,  109. 

(p)  1  You.  4-  Coi/.  (6*.  C)  98. 


(f)  7  JfftfOv.  14a. 

(r)  3  i?ttf«.  149. 

(*)  6  Bing.  (y.  C.)  296. 

(0  10  Fm.29]. 

(tt)  18  Fet.  12. 

fx)  1  J?f«i.  <J  Af.  83. 

(^)  3  3^/.  4"  if.  113. 

(z)  2  P/ij//.  407. 

(oa)  Ihid.  425. 

(W)  2  Jirc.  ^  >F.  1. 

(cc)  4  Dow,  16. 

((W)  4  TVittn/.  662. 

iee)  /«rf.  511. 


partners  to 
deal  with  each 
other  in  qtute 
a  different 
way.    If  they . 
think  proper, 
they  may 
lawfully  relv 
on  the  stock- 
takings, valua- 
tions, and 
accounts 
which  appear 
by  the  books, 
and  the  ac- 
counts kept 
in  the  manner 
known  to  or 


acquiesced  in 
by  the  partners  ;  and  the  subsequent  discovery  of  unintentional  inaccuracjr  will  not 
be  ground  to  set  such  a  transaction  aside.  And  where  the  partnership  business  was 
carried  on  in  Van  DitmeuU  Land,  and  none  of  the  partners  could  have  personal 
knowledge  of  the  transactions,  but  they  were  obliged  to  rely  on  the  reports  of 
agents,  it  was  held,  that  they  might  fairly  and  honestly  deal  with  each  other  with  re- 
spect to  their  shares,  notwithstanding  the  ignorance  in  which  they  all  were  as  to 
their  exact  value. 

The  question  of  value  in  such  cases  is  comparatively  immaterial,  if  there  was  no 
deception,  misrepresentation,  fraud,  or  unfair  concealment. 

Y2 
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The  Master  of  the  Bolls  deferred  ^ving  his 
judgment. 


JVop.  10. 


The  Master  of  the  Bolls. 

This  bill  prays,  that  certain  indentures  dated  on  the 
4th  day  of  Auffust  1829,  and  the  2nd  May  1836,  may 
be  dechured  to  have  been  obtained  by  misrepresentation 
and  fraud  and  for  grossly  inadequate  considerationsy 
and  may  be  decreed  to  be  delivered  up  to  be  cancelled, 
or  that  the  Defendants,  parties  thereto,  may  be  declared 
and  decreed  to  be  trustees  of  the  estate  and  interest 
vested  in  them  imder  the  same  indentures ;  and  that  the 
rights  and  interest  of  the  Plaintiffs  and  of  the  De» 
fendants,  respectively,  may  be  ascertained  and  declared 
by  the  decree  of  the  Court,  the  Plaintiffs  offering  to  do 
what  may  be  required,  of  them,  and  requiring  all  such 
accounts,  enquiries,  and  directions,  as  may  be  necessary 
for  giving  all  such  consequential  relief  as  they  claim  to 
be  entitled  to,  in  case  they  should  obtain  the  relief 
which  is  prindpally  sought  by  the  bill. 

It  appears  that  in  the  year  1825,  the  then  Governor- 
General  of  New  South  fVales,  under  the  direction  of 
Her  Majesty's  Colonial  Secretary  of  State,  had  agreed, 
on  certain  terms  or  conditions,  to  grant  20,000  acres  of 
land  in  New  South  Wiales,  and  20,000  acres  of  land  in 
Van  DiemevUs  Landy  to  Bartholomew  Boyle  Thomas^  for 
the  purpose  of  enabling  him  to  establish  a  repository 
for  the  breeding  and  sale  of  Englishhox^es,  cows,  sheep, 
and  other  cattle,  and  for  carrying  other  objects  into 
effect ;  and,  with  reference  to  the  grant  so  agreed  to  be 
made,  Mr.  Thomas  entered  into  a  partnership  with  the 
Plaintiff  Peter  Augustus  Lautour,  Edward  Gibbs,  de- 
ceased,  the  Defendants  Keate  and  Elphinstone,  and 
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WiUiam  Kershaw.  Thej  executed  a  deed,  dated  the 
Ist  day  oi  November  1825,  in  which,  after  reciting  the 
grants  agreed  to  be  made  to  Mr.  ThomoBy  it  was  re- 
cited, that,  for  the  purposes  therein  mentioned,  they 
had  agreed  to  enter  into  partnership  and  to  raise  a 
capital  of  24,000L,  in  shares  of  1000/.  each,  and  that 
each  party  to  the  deed  had  agreed  to  subscribe  for  and 
take  four  shares,  and  that  each  of  the  parties,  except 
ThamcLSy  should  immediately  pay  400/.  into  the  hands 
of  Stewart  Marjoribanks  and  Company,  on  account  of  the 
partnership,  and  should  pay  the  remainder  when  required, 
(the  amount  of  the  shares  of  Thomas  being  to  be  paid 
as  after  provided).  And  it  was  witnessed,  that  the  parties 
coTcnanted  to  become  and  be  partners,  for  the  purpose 
of  exporting  English  horses,  cows,  sheep,  and  other 
cattle  to  New  South  Wales  and  Van  DievnerCs  Land, 
and  of  breeding  horses,  cows,  sheep,  and  other  cattle, 
and  selling  the  same  and  the  produce  thereof  in  New 
South  Wales  and  Van  DiemeiCs  Land^  and  also  of  cul-* 
tivating  the  growth  of  wool,  hemp,  flax,  tobacco,  com, 
and  all  such  other  productions  to  which  the  soil  and 
climate  were  best  suited,  and  also  of  disposing,  of  the 
same  by  export,  as  they  might  think  fit,  and  to  remain 
and  be  partners  for  twenty-one  years,  from  the  month 
of  September  then  last.  The  partnership  was  to  be 
called  **  The  New  South  Wales  and  Van  DiemerCs  Land 
Establishment."  The  lands  to  be  granted  to  Thomas 
were  to  be  so  conveyed,  that  he  and  the  other  partners 
might  become  tenants  in  common  thereof,  in  fee.  The 
capital  might  be  increased  by  adding  shares,  the  partners 
were  to  receive  interest  at  5  per  cent,  per  annum,  in 
respect  of  their  shares,  before  any  division  of  profits. 
All  expenses,  losses  and  damages  which  might  be  in- 
curred in  carrying  on  the  business  were  to  be  paid  and 
borne  out  of  the  stock,  monies,  and  effects  of  the  part* 
nerahip,  and  if  the  same  should  become  deficient,  then 
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bj  the  pftrteen  out  of  thmr  respective  aeparate  rnonieB, 
in  tke  same  Bharee  a&d  pioportioiiB,  in  which  they  shonid 
be  rei^^ectiyely  entitled  to  the  remainder  of  any  net 
gains  and  profits.  When  it  became  necessary  to  pay 
farther  instalments  on  the  shares,  calls  on  the  partners, 
except  Thanuuy  were  to  be  made,  as  therein  provided. 
Provision  was  made  for  the  conduct  and  management  of 
the  business,  and  for  the  keeping  and  staling  of  the  ac* 
counts  yearly,  and  for  the  division  of  the  profits,  and 
the  deed  contained  several  other  provisions  to  wMch  it 
does  not  seem  necessary  particularly  to  advert. 


Soon  after  the  execution  of  the  deed,  Mr.  ThomoM 
went  to  Van  Diemen^s  Land,  for  the  purpose  of  mar» 
naging  the  affiurs  and  concexns  of  the  partnership  there. 
Horses  and  other  cattle  were  procured,  as  it  would  seem, 
to  a  considerable  extent,  if  not  principally,  by  or  through 
the  agency  of  the  Plaintiff  Colonel  Lavtwtr;  and  the 
bUsinesa  of  the  partnership  was  conunenoed :  the  firm 
of  Mafjinribanks  and  Company,  consisting  of  the  De^ 
fendant  Stewart  Marjmibanksy  WWiam  Ker$haw  (one  of 
the  partners),  doaAArcMbald  John  Marforibmiks,  were  the 
agents  employed  by  the  partnership  in  London  for  the 
purpose  of  shipping  cattle  and  other  things  necessary 
for  the  establishment  in  the  colony. 

The  Pbnntifis  allege,  that  the  Plaintiff  Lautour  was 
totally  unacquainted  with  business^  and  that  he  took  no 
part  in  the  management  of  the  undertaking,  and  never 
interfered  in  or  with  the  accounts  thereof. 


Mr.  Thomas  did  not  give  satisfaction  in  the  manage* 
ment  of  the  business;  and  on  the  21st  day  of  June 
1827,  the  other  partners  executed  certain  deeds,  the 
effect  of  which  seems  to  have  been,  to  dissolve  the 
partnership  as  to   Thomas^  to  revoke  the  powers  of 
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attorney  which  had  been  granted  to  lum,  ond  to  give 
the  necessary  powers  to  Thomoi  Duttom  to  carry  on 
the  buunesB  of  the  concern  for  the  benefit  of  the  re- 
maining partners,  Lautour,  Gibbs,  Kershaw^  Keate,  and 
JSlphinstane. 

Thomas  subsequently  executed  a  deed  of  dissolution. 
Other  agents  were  from  time  to  time  appointed  in  the 
colony,  and  the  business  was,  for  some  time,  carried  on 
for  the  benefit  and  at  the  ride  of  the  other  partners, 
without  any  other  or  new  arrangement  being  made  be- 
tween them,  except  as  they  may  hav€  concurred  in 
canying  oh  the  business  in  a  manner  not  perfectly  ac  • 
cordant  with  the  proyisiohs  of  the  deed  of  November 
1825. 


1848. 


Kmioht 

V, 

JMarjori* 

BANKS. 


Not  long  after  the  establishment  of  the  concern, 
Xerskaw  assigned  his  share  and  interest  to- Archibald 
John  MarjoribankSf  who  thereupon  became  a  partner 
with  Lautoury  Keaie,  Gibbs  and  Elphimtom ;  but  he 
afterwards  died,  and  his  share  became  vested  in  his 
father  Stewart  MarjoribankSy  as  his  l^al  personal 
representative. 

-  It  appears  that  in  the  transaction  of  the  business  in 
the  colony,  the  parties  incurred  expenses  and  losses  to 
a  much  greater  extent  than  they  had  contemplated, 
and  for  which  they  were  not  prepared.  They  received, 
from  time  to  time,  notices  of  debts  incurred  and  of 
bills  drawn  upon  them  by  their  agents  in  the  colony, 
and  very  often,  with  such  notices,  they  received  very  san- 
guine accounts  of  the  value  and  future  prospectd  of  the 
concern:  but  as  such  future  prospects  were  to  be 
realised  only  by  further  outlay,  which  none  of  the 
parties  could  conveniently  make,  and  some  of  them 
could  not  make  at  all,  and  as  the  statements  of  the 

Y  4  agents 


328 


CASES  IN  CHANCERY. 


1848. 


agents  were  not  sudi  w  conld  be  Beonrely  refied  <», 
the  pixMpects  of  the  concern  to  thoae  who  had  to  aapplj 
the  expense  were,  for  a  long  time,  very  unsatisfactorjr 
«id  disoonraging. 

Archibald  John  Marfaribanks  being  dead,  and  Eer' 
show  having  ceased  to  be  a  partner  widi  Stewart 
Marjoribankty  a  new  partnership  was  formed  between 
the  Defendants  Stewart  Marjaribanks  and  Ferrert;  and 
the  finn  of  MarjoribanJu  and  Ferrers  was  employed  as 
the  agents  of  the  establishment,  and  transacted  the 
business  of  the  establishment  in  London^  in  the  same 
manner  as  the  former  partnership  of  Marjaribanks 
and  Co.  had  done.  The  accomits  of  the  establishment 
were  kept  hj  Mr.  Down,  a  derk  of  Marfaribanks  and 
FerrerSf  the  partners  met  to  transact  their  business  at  the 
counting-house  o(  Marforibanks  and  Ferrers,  and  there 
gave  their  directions  as  to  the  employment  of  agents, 
the  shipment  of  stock,  utendls,  and  stores,  and  the 
acceptance  of  bills.  The  agents  of  Marforibanks  and 
Co.,  or  Marjoribanks  and  Ferrers  made  such  advances 
as  were  required  for  carrying  on  the  business,  and  the 
partners,  at  their  meetings,  agreed  what  contributions 
from  them,  respectively,  were  required  to  repay  the 
advances,  and  to  carry  on  the  undertaking ;  and  there- 
upon, when  required  or  thought  necessary,  the  contri- 
butions were  called  for  from  the  partners.  The  calls 
had  reference,  not  only  to  the  shares  of  capital  until 
they  were  paid  up,  but  to  the  sums  required  for  pay** 
ment  of  expenses,  for  which  the  agreed  capital  was 
insufficient.  The  contributions  called  for  from  each 
partner  were  considered  to  be  due  from  the  partners 
severally,  and  each  partner  was  thereupon  charged 
with  the  amount  in  his  account  with  the  concern,  and 
the  agents  who  had  advanced  the  money  were,  and 
reasonably  considered  themselves  to   be  creditors  of 

the 
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the  whole  oonceniy  for  any  amount  due  to  them  until 
repaid* 

It  was  both  the  interest  and  the  duty  of  eaeh  part* 
ner  to  consider^  not  only  his  own  means,  but  also  the 
means  of  his  co-partners>  to  make  the  payments  or 
contributions  required  for  carrying  on  the  concern*  The ' 
pressure  upon  each  would  be  increased  and  might 
become  oyerpowering»  by  any  failure  of  the  others  to 
support  their  part  of  the  burden,  and  every  one  had 
a  right,  by  all  fair  means,  to  require  security  or  pro- 
tection Scorn  the  others. 


1848. 


On  the  9th  of  December  1828,  at  a  meeting  between 
Colonel  ElphtTutone  and  Mr*  Keate^  a  minute  was  made 
in  the  partnership  book  to  the  effect,  *'  that  no  indi- 
vidual member  of  the  establishment  ought  to  ship,  on 
his  own  account,  any  stock  or  other  article  that  can  in 
any  way  interfere  with  the  interest  of  the  establish-* 
ment  in  Van  Diemeiie  Landy  without  previous  com- 
munication with  and  consent  of  the  other  parties 
concerned*" 


Amidst  the  embarrassment  of  the  concern,  and  the 
increasing  difficulties  of  the  parties  to  make  the  neoes-» 
sary  advances,  the  contributions  due  from  Colonel 
Lautour  fell  greatly  into  arrear ;  but,  notwithstanding 
what  was  due  from  him  to  his  partners,  he  was  under- 
stood to  be  engaged  in  separate  speculations  of  his  own, 
and  incurring  other  risks  than  those  to  which  he  was 
liable  with  his  partners;  and  he  was  further  under- 
stood to  intend  to  leave  England  to  go  to  Van  DiemerCs 
Land.  He  seemed  to  be  about  to  withdraw  from  the 
country  without  satisfying  the  just  claims  of  his  part- 
ners ;  to  go  to  the  place  where  the  partnership  business 
for  profit  and  loss  was  carried  on;  to  engage  in  separate 
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•peculatioiisy  which  might  compete  with  the  partner- 
ship speculatioDB,  over  which  he  had  the  power,  to 
which,  as  a  partner,  he  was  entitled.  At  that  time, 
on  the  balance  <^  his  account  with  his  partneis,  there 
i^peared  to  be  due  fix»n  him  for  principal  mon^  and 
interest  the  smn  of  2413iL  9s. 


It  seems  to  have  been  admitted,  that  he  conld  not 
then  pay  the  whole  of  this  sum,  bnt    that  he  did 
intend  and  hope  to  pay  so  much  as  would  reduce  his 
debt  to  1000^ ;  and  his  partners,  and  also  MtujaribankM 
and  Ferrers,  apparently  relying  on  his  intention  and 
ability  to  do  so,  were  induced  to  agree  to  an  arrange- 
ment, by  which  the  sum  of  lOCXML  was  to  remain  due 
firom  him  on  security;   and  under  the  directioos  of 
Marjaribanks  and  Fierrers,  who  aeted  for  all  parties, 
the  indenture,  dated  tbe  4th  day  of  August  1828,  was 
prepared*     It  was  made  between  Lautour  of  the  first 
part,  GMsj  KeatSy  Elphimiane  and  Siewart  Mmjorv* 
banks  (as   administrator  of  Archibald  John  Marfari'* 
banks)    of   the   second  part,    and    Marfor&anks  and 
Ferrers  of  the  third  part,  and  was  executed  by  all 
the  parties.     It  recited,  that  upon  a  statement  of  the 
concerns  of  the  partnership,  so  far  as  the  same  could 
then  be  made  up,  and  of  the  advances  made  by  the 
several  parties  in  respect  thereof,  Lautour  was  indebted 
to  the  partnership  in  the  sum  of  1000/1,  as  he  admitted, 
and  was  desirous  to  make  all  his  interest  in  the  pro- 
perty and  effects  of  tbe  partnership  a  security  for  tbe 
repayment  of  the  lOOOiL  with  interest  thereon,  and  of 
all  further  sums  of  psoney,  whidi  it  might  be  necessary 
to  advance  and  pay  on  account  of  the  partimrship,  in 
respect  of  his  share  and  interest  therein:  and  it  was 
witnessed,  that  Lautour  granted,  sold,  and  assigned 
all  his  shares,  righ^  and  interest  in  the  property  and 
eflfoets  of  the  partnership  to  MarfcrUusnks  and  Ferrers ; 

to 
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to  bold  to  them,  their  heirs,  executors,  administrators 
and  assigns  to  their  use;  upon  trust,  that  they,  upon 
being  required  by  the  parties  of  the  second  part, 
should  sell  and  convert  into  monej  all  the  property 
and  effects  thereby  asttgned;  and  in  the  meantime 
and  until  such  sale  and  on  behalf  of  Lautaur,  to 
carry  on  the  partnership.  The  monies  to  arise  from 
the  sale  were  to  be  applied,  in  the  first  place^  in  reim- 
bursing themselves  the  expenses  of  sale  $  secondly,  in 
repayment  to  the  partnership  of  the  lOOOJl  and  interest, 
and  such  further  sums  as  Lautour  might  become  in- 
debted to  the  partnership,  with  interest;  and  the  re- 
sidue of  such  monies  (if  any)  was  to  be  paid  to  Lautour. 
And  Lautour  appointed  Marjoribanks  and  Ferrers  his 
attomies  for  the  purposes  in  the  deed  mentioned.  And 
he  covenanted  not  to  revoke  any  of  the  powers  there- 
by given,  nor  to  interfere  in  the  management  of  the 
partnership^  nor  to  release  any  debt  due  to  the  part^ 
nership.  And  he  thereby  expressly  renounced  and 
disclaimed  all  right  and  title  to  interfere  in  the  man^ 
agement  and  direction  or  control  of  the  partnership, 
its  agents,  capital,  lands,  live  and  dead  stock,  goods, 
chattdfl,  and  effects  whatsoever,  or  any  part  thereof,  in 
the  colonies  oi  New  South  Wales  and  Van  DiemefCs 
Land. 


These  covenants  on  the  part  of  the  Pl^tiff  Lautour , 
are  not  stated  in  the  bill,  nor  is  the  relief  prayed  founded 
upon  them.  I  might  therefore  have  passed  them  over 
without  notice,  but  they  were  strongly  urged  in  aigu- 
ment,  as  manifesting  a  fraudulent  intention  to  keep  the 
Plaintiff  in  ignorance,  and  take  advantage  of  him. 


■    It  may,  I  think,  be  admitted,  that  the  covenants 
were  unusual,  though  it  has  been  contended  for  the 
Defendants  that  they  were  not ;  but  under  the  circum- 
stances 
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stances  the  question,  if  to  be  entertained  at  all,  is, 
whether  thej  afford  any  eyidence  of  fraud  or  oppres* 
sion.  The  Pliuntiffis  say,  that  Colonel  Lauiaur  was  in 
a  state  of  great  pecuniary  difficulty  and  embarrassment. 
The  Defendants  knew  that  the  Plaintiff Zautoicr,  though 
understood  to  be  engaged  in  other  speeulations,  did 
not  even  affect  to  have  the  present  means  of  paying 
ihe  whole  of  the  debt  due  from  him  to  the  partnership. 
He  was  about  to  leave  lOOOJl  at  least  due  from  him, 
and,  as  it  seems,  had  formed  a  plan,  not  only  to  leave 
England^  but  to  go  to  or  near  to  the  place  in  which 
the  property  of  the  concern  was  situate,  and  in  which 
the  business,  for  profit  or  loss,  was  to  be  carried  on. 
After  having  read  the  correspondence  and  evidence  in 
this  case,  and  not  taking  into  account  the  increased 
risk  of  loss  and  inability  to  pay,  which  Colonel  Lauttmr 
was  incurring  by  his  separate  speculations,  I  am  not 
surprised  at  the  other  parties  being  desirous  to  guard 
themselves  agdnst  his  interference,  either  in  England 
or  in  the  colony ;  and  it  appears,  that  the  deed  had  two 
objects,  one,  to  obtain  security  for  what  was  then  or 
afterwards  to  become  due  from  Lautour,  the  other, 
(which  under  the  circumstances  was  perhaps  quite  as 
important),  to  prevent  Lautour  firom  interfering  in  the 
business  of  the  concern  till  his  debt  was  paid. 


Lautour  did  not  reduce  his  debt  to  the  partnership  to 
the  sum  of  lOOOL,  according  to  the  understanding  or 
agreement  at  the  time  when  the  deed  was  executed ; 
but,  in  the  following  month  of  September,  he  paid  lOOOJl, 
and  thereby  reduced  the  debt  due  from  him  to  an 
amount  not  far  exceeding  140021  In  the  bill  it  is  al- 
leged, that  the  lOOOJl  paid  by  the  Plaintiff  in  September 
1829,  was  in  full  satisfiustion  of  all  that  was  intended  to 
be  secured  by  the  indenture  of  August  1829.  This  is 
one  of  many  untrue  statements  permitted  to  stand  in 
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ihe  billy  after  the  error  most^  aa  I  think,  have  beea 
apparent  to  the  Plaintiff  upon  the  documents,  even  if 
he  can  be  conceived  to  have  forgotten  the  facts  as  they 
took  plaoe  at  the  time*  ' 

« 

It  does  not  appear,  that  after  the  execution  of  the 
deed,  the  Pluntiff  took  any  part  in  the  concern,  or 
attended  at  the  counting-house  of  the  agents  for  the 
purpose  of  inspecting  the  books  and  accounts.  He  was 
indebted  to  the  partnership  in  a  sum  of  money,  which 
he  either  could  not  or  did  not  choose  to  pay.  I  should 
have  thought  it  clear  that  he  could  not  pay,  if  it  did 
not  appear  that  he  was  continually  engaged  or  engaging 
in  other  speculations  requiring  capital  He  had  cove*- 
nanted  not  to  interfere,  and  he  did  not :  but  his  pe- 
cuniary embarrassments,  which,  notwithstanding  his  en- 
gaging in  other  speculations,  were  probably  real,  appear 
to  have  increased  upon  him.  In  April  1830|  he  was 
imprisoned  for  debt ;  on  the  29tii  of  May  following,  a 
commission  of  bankruptcy  was  issued  against  him ;  he 
was  found  and  declared  a  bankrupt,  and  Mr.  Brown  and 
other  penona  were  appointed  «u»ignee8  of  hU  estate  and 
effects. 


1848. 


Lautour  disputed,  as  he  had  a  right  to  do,  the  validity 
of  the  commission,  and  now,  evidently  suffering  great 
embarrassment  and  distress,  he  seems  to  have  used  his 
utmost  endeavours  to  procure  the  commission  to  be 
superseded,  and  if  possible  to  go  out  to  the  colonies, 
upon  some  new  and  independent  speculation,  which, 
notwithstanding  hb  distress,  he  seems  even  then  to  have 
thought  himself  in  a  condition  to  undertake* 

All  the'  difficulties  to  which  his  partners  were  sub- 
jected by  his  omission  to  pay  the  contributions  due  from 
him  were  very  greatiy  increased  by  his  new  position, 

and 
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« 

K  the  oommission  had  been  known  to  be  ytJSd,  the 
aengnees  might  haye  been  dealt  with  for  a  settlement ; 
bnt  the  commiBaon  beii^  dispnted,  there  was  a  partner, 
apparently  bankrupt,  with  an  nncertainty  whether  he 
was  really  so  or  not,  and  no  satia&cUMry  means  of 
settlement  appeared :  but  nndonbtedlj  the  other  part- 
ners must  have  been  derirous,  and  eyen  exceedingly 
anxious,  to  escape  from  the  rituation  in  which  they  were 
placed,  by  getting  rid,  if  they  eould,  otLauitmr,  and 
all  claims  in  respect  of  his  share. 

This  desire  and  anxiety  appears  in  several  of  the 
letters  which  have  been  produced.  The  Defendants 
explain  it  by  the  circumstances  of  the  case ;  the  Plain- 
tifib  impute  every  thing  that  was  done  to  a  fraudulent 
intention  to  take  advantage  of  Lauiour^B  distress,  to  pro- 
cure for  themselves  a  transfer  of  his  interest  without 
consideration,  or  sufficient  consideration. 

Upon  the  appointment  of  agents,  questions  arose  aa 
to  the  necessity  of  Colonel  Lautaur^s  concurrence  in  the 
grant  of  the  powers ;  and  upon  advances  being  made  by 
the  agents,  questions  arose  respectiug  the  liability  to 
pay  the  calls  or  contributions  required  in  respect  of 
Lautaur^B  share ;  the  hope  of  obtaining  any  thing  from 
Latitour  had  entirely  failed,  and  all  along  there  was  an 
apprehension  that  ihe  Crown  might  resume  or  revoke 
the  grants  or  intended  grants  of  land,  for  want  of  some- 
thing being  done,  which  could  only  be  done  by  increased 
outlay  of  money. 

In  the  meantime  and  on  the  28th  <^  June  1830,  Mr. 
Keate  was  informed  by  a  letter  from  the  agent  Mr. 

DuttoUf 
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Duttm,  dated  the  17ih  of  January  1830,  that  C!olonel        1848. 
Lautaur  expreesed  his  wish  to  be  in  the  colonj,  saying,     '^"^^^'^''^ 
that  if  he  were  to  come,  he  would  speedily  settle  every  v. 

thing ;  and  Mr.  Duttony  oSt^t  intimating  that  Lautour     *'^^*'*' 
was  engaged  in  specnhttions  in  Van  Diemen^i  Land^ 
Sydney y  Swan  Rivera  &c.,  stated,  that  he  feared  his  rain, 
and  he  hinted  at  his  being  eiigaged  in  other  transactions, 
contrary  .to  his  duty  as  a  partner. 

In  July  1830,  Colonel  Lautour,  staling  that  he  had 
made  repeated  applications  for  accounts  (of  which  how- 
ever there  is  no  evidence),  requested  a  statement  of 
accounts  to  be  transmitted  to  him  for  his  assignees.  The 
statement  was  sent  to  him  accordingly,  and  his  attention 
to  his  own  interest  was  immediately  shewn,  by  a  daim 
which  he  made  for  a  sum,  for  which  credit  had  not  been  . 
given  to  him. 

The  partners,  in  their  difficulties,  conodved  that  they 
might  remunerate  a  managing  agent  by  giving  him  a 
portion  of  land  for  himself,  and  so  avoid  the  necessity 
of  making  further  calls  in  England;  but  knowing  that 
this  could  not  be  done  without  some  arrangetinent  with 
Colonel  Lautour  or  his  assignees,  they  opened  a  nego« 
tiation  with  lus  assignees  for  that  purpose  in  October 
1830. 

The  negotiation  continued  for  some  time,  but  failed 
in  consequence  of  ihe  state  of  Colonel  Lautaur^B  affiurs : 
and  thns  the  other  partners,  engaged  as  they  were  in  a 
concern  which  Was  at  that  time  very  hazardous  and 
even  disastrous,  if  not  ruinous,  to  an  extent  which  made 
them  desirous  to  wind  up  the  concern  in  any  way  likely 
to  occasion  them  the  least  loss,  could  not  sell,  or  reward 
an  agent  by  giving  him  a  portion  of  land,  or  even  grant 
powers  of  attorney  which  should  be  free  from  hazard. 

The 
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The  management  in  the  colony  was  not  mtiabetoiy, 
and  although  Colonel  Lautaur  may  haye  thought  that 
he  could  haye  improved  it»  snchdoea  not  a^iear  to  hare 
been  the  opinion  of  hb  partnen,  who  had  long  been 
alanned  at  the  thoughts  of  hia  going  to  the  colony,  and 
interfering  in  the  buanesck  On  the  11th  of  September 
1831,  he  wrote  to  Colonel  Elpkuutone  as  foQows :  —  '*  I 
haye  heard  from  respectable  persons^  and  in  short  seen 
letters  from  Van  Diemen^s  Land,  saying,  that  the  estate 
of  the  company  cannot  go  on  without  one  of  the  partners 
will  go  out  and  settle  on  it.  Probably  you  will  have 
heard  I  am  going  out  (meaning  to  Van  Diemen^s  Land) 
yexy  soon,  haying  nearly  arranged  eyery  tUng  to  super- 
sede the  bankruptcy.  This»  of  course,  will  place  me  with 
regard  to  my  share  as  I  was  originally.  My  wish  would 
be  to  take  charge  of  what  belongs  to  me,  as  soon  as  what 
is  due  to  Mr.  Stewart  Marjoribanks  be  wiped  oS"  In 
these  few  words  he  shews,  1.  That  he  expected  to  super- 
sede the  commission;  2.  That  he  was  in  communication 
with  some  person  who  gave  him  information  on  which 
he  relied  from  the  colony ;  3.  That  he  intended  to  go  to 
Van  Diemen^e  Land;  4*  That  he  expected  his  position 
as  to  his  share  would  be  as  it  was  ori^nally ;  meaning 
I  suppose,  before  the  bankruptcy,  not  as  he  was  in 
August  1829 ;  5.  That  he  wished  to  take  charge  of  what 
belonged  to  him,  as  soon  as  his  debt  to  Stewart  Marjori* 
banks  was  wiped  o£  He  therefore  admits  the  debt, 
which  could  only  mean  his  debt  to  the  partnership, 
though  spoken  of  as  his  debt  to  Stewart  Marforibanks ; 
and,  admittbg  the  debt,  he  also  admits  that  its  ex- 
istence would  delay  his  taking  charge  of  what  belonged 
to  him. 


The  Plaintiff's  intimation  of  his  intention  to  go  out, 
and  of  his  wish  to  take  charge  of  what  belonged  to  him, 
and  the  statements-  made  by  Mr.  Button,  must  have 
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increased  the  alarm  of  his  partners,  and  made  them  still 
more  desirous  to  defeat  his  intentions,  or  to  protect 
themselves  against  his  proceedmgs. 

Colonel  Lautour  presented  his  petition  to  supersede 
the  commission  on  the  12th  of  November  1831.  He 
hoped  to  raise  money  for  the  occasion  from  Messrs.  Oale 
and  Son,  to  whom  he  was  already  indebted ;  and  their 
solicitors,  Messrs.  Nind  and  Cotterill,  after  some  com* 
munication  with  him  on  the  subject,  applied  to  Messrs. 
FreMl\field  and  Son  (the  solicitors  of  the  partnership), 
for  such  a  statement  of  account  as  would  shew  the 
position  of  Jllattfottr  with  his  colleagues.  In  the  nego- 
tiation which  took  place,  Nind  and  Cotteritt,  acted  as 
solidtors  and  agents  of  GaU  and  Son,  to  whom  the 
Plaintiff  Lautour  was  indebted,  and  from  whom  he 
hoped  to  obtain  a  further  advance  of  money.  The  Plain- 
tiff alleges,  that  Nind  and  Cotterill  were  not  his  solicitors 
or  agents.  It  does  not  appear  that  Nind  and  Cotterill' 
were  the  solicitors  or  agents  of  the  Plaintiff  on  any 
other  occasion  than  this;  but  I  am  satisfied  that,  on 
this  occasion,  they  were  and  acted  as  his  agents,  with 
his  full  knowledge,  acquiescence,  and  authority.  In 
the  course  of  the  treaty,  and  by  letter  dated  the  28th 
of  November  1831,  Messrs.  Freshfield  stated  to  Nind 
and  Cotterilly  that  Colonel  Lautour  was  liable  to  3500/., 
besides  interest  for  calls  theretofore  made,  and  that  in 
order  to  make  his  share  worth  any  thing,  the  whole 
concern  must  first  pay  17,500/.,  a  sum  which  they  were 
assured  Colonel  Lautour  did  not  expect  it  to  realise,  and 
though  they  considered  his  interest  to  be  of  no  value, 
they  offered  to  pay  him  250/.  for  a  release.  He  en- 
deavoured to  obtain  a  larger  sum,  and  also  wished  that 
what  should  be  given  to  him  as  a  consideration,  should 
be  given  to  him  in  the  form-of  land  in  the  colony  ;  but 
the  Defendants  refusing  to  vary  their  offer,  the  Plaintiff 
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at  length  consented  to  aooept  it,  and  his  consent  was' 
eommnnicated  to  Messrs.  Frtshfield  bj  a  letttf  signed 
by  Mr.  CatteriU,  dated  5th  December  1831,  and  in  these 
words :  **  I  have  persuaded  Colonel  Lautowr  to  take  the 
2502.     The  matter  cannot  be  completed  till  he  has 
obtained  his  sapersedeas,  which  I  ezpeet  will  be  otdefed 
to-morrow."    At  the  request  of  Nmd  and  CatteriU,  the 
draft  of  an  indenture  for  the  final  completion  of  the 
agreement  was  sent  to  them  on  the  6th  December  1831^ 
but  the  Plaintiff  did  not  obtain-  his  supersedeas  at  the 
time  when  he  expected.    An  order  was  indeed  made 
in  the  bankruptcy  on  the  9th  day  of  Deeewiber  1831, 
by  which  the  Plaintiff  was  prdeced  to  do  certain  things, 
with  a  view  to    the  supersedeas  of  the  commission. 
Those  things  were  not  done,  and  it  remained  doubtful 
whether  the  Plaintiff  would  be  able  to*  obtain  the  supers 
sedeas ;  and  in  consequence  of  the  unsettled  state  of  his 
affiurs,  nothing  further  was  at  that  time  done  towards 
the  completion  of  the  agreement ;  but  the  parties  seem 
to  hare  consider^  it  to  be  a  valid  osd  binding  ^agree^ 
ment^  so  fkr  as,  under  the  circumstances^  it  could  bej 
The  Plaintiff,  Lautour,  repeatedly,  ~  at  considerable  £s* 
tances  of  time,  churned  to  be  entitled  to  the  benefit  of 
it,  and  his  letters  of  the  18th  Febnuay,  the  8th  May, 
the  19th,  the  21st,  and  the  22nd  July  m  the  year 
1832,  are  produced,  for  the  purpose  of  proving  that  be 
did  clum  such  benefit,  and  gratefully  accepted  50/.  in 
part  payment  of  the  250il,  the  consideration  provided 
for  hiin  by  the  agreement.     It  appears  that  when  he 
wrote  his  letters  of  the  18th  February,  and  8th  May, 
he  was  in  communi^atioii  with  his  solicitor,  Mr.  Pook, 
and  when  he  wrote  the  letters  of  July,  he  was  desirous 
to  receive  the  money  himself,  and  to  prevent  its  being 
received  or  attached  by  Messrs.  Gale,  on  whose  behiUf  it 
was  subsequently  claimed,  and  to  whom,  on  another 
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occaaion,  he  admitted  it  to  be  due,  in  a  letter  in  vrhich 
he  also  refers  to  his  solicitor  Mr.  Foole. 

In  the  meantime,  the  prospects  of  the  ooaqponj  seem 
to  have  been  somewhat  improving.  Favourable  accoiixitBi 
resting  perhaps  on  a  better  foundation,  were  fvom  time 
to  time  made,  and  some  receipts  of  valuable  produce 
were  made,  but  it  is  apparent  that  the  prospect  was  still 
very  doubtful.  Great  expenditure  and  loss  had  been  in-f 
eurred,  no  compensating  returns  were  received,  and  the 
ultimate  result  was  still  subject  to  great  hazard.  It  waa 
in  these  circumstances,  that  Colonel  Gibbs,  in  the  jear 
1834,  desired  to  be  altogether  released  from  his  liability* 
He  was  then  indebted  to  the  partnership  in  upwards  c£ 
SOOOiL,  and  liable  to  contribute  to  such  fature  contri«< 
butions  as  might  be  necessary,  and  he  offered  to  releaee 
all  his  claims  upon  the  property  and  effects  of  the  part- 
nership, in'  consideration  of  his  being  released  by  his 
copartners  from  his  debt  to  them,  and  all  further  con« 
tribntions.  An  arrangement  for  that  purpose  was  acoc»d« 
ingly  made,  and  was  carried  into' effect  by  deed,  dat^d 
in  July  1835,  and  the  sum  of  B571L  Bm.  9tL  was  th€F 
amount  of  the  present  debt  from  which  Colonel  OMm 
was  then  released. 


1848. 


The  Plaintiffs  have  endeavoured  to  make  out,  that 
the  same  sort  of  fraud  which  they  allege  to  have  been 
practised  against  Lautour,  was  also  and  in  like  manner 
practised  on  Colonel  6rib6i,  but  in  this  enddfivour  tWey 
have  entirely  failed. 


The  agreement  made  in  December  1831^  though  cOn* 
sidered  binding,  was  not  completed ;  and  in  consequence' 
thereof,  the  share  of  Lautaur  was  not  treated  ns  extin- 
guished or  OS  merged  with  the  shares  of  the  Other 
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parties^  but  was  still  the  subject  of  separate  accoant  in 
the  books  of  the  partni 


The  completioii  of  the  agreement  having  been  sns- 
pendedy  only  hj  reason  of  the  supersedeas  not  having 
been  granted,  and  the  dehiy  in  gnmting  the  supersedeas 
having  arisen  firom  the  Plaintiff  not  having  performed 
certain  conditions,  which  he  alleged  he  was  not  bound 
to  perform,  he,  at  length,  as  he  stated,  was  compelled 
by  the  circumstances  of  distress  in  which  he  was  placed, 
to  submit  to  all  the  terms  imposed  upon  him  by  those 
who  offered  the  supersedeas,  and  having  immediate  occa- 
sion for  the  sum  of  1502.,  he  requested  Mr.  Marjoribanks 
to  lend  him  the  same,  promising  to  repay  it  out  of  the 
money  he  was  to  receive  firom  the  assignees  on  his 
settlement  with  them ;  adding  to  his  promise  these  words^ 
**  as  although  yotir  firm  will  have  to  pay  me  200/.  then,, 
still  that  sum,  I  know,is  to  go  to  Mr.  GaleJ*  It  cannot 
be  doubted,  that  this  expression  referred  to  the  agree- 
ment of  December  1831.  Aflter  communication  with 
Mr.JFVrrerf,  it  was  agreed,  that  although  the  super* 
sedeas  had  not  then  been  obtuned,  the  agreement  of 
December  1831  should  be  inunediately  completed,  and 
the  Plaintiff  was  ui^ent  to  have  it  completed  at  onoe> 
in  order  that  he  might,  without  delay,  remit  the  money 
he  was  to  receive  to  his  family,  who  were  in  great  want 
of  it» 


The  Plaintiff  was  told,  that  on  the  balance  of  his  ac-* 
count,  as  it  then  stood,  (and  continued  from  the  account 
as  it  stood  in  December  1831)  the  sum  due  from  him 
was  54892.  8«.  Ad.  In  this  he  acquiesced ;  he  did  not 
examine,  or  ask  to  examine,  any  books  or  accounts.  Ho 
particularly  requested  that  Mr.  Fresl^field  might  not 
know  what  was  doing,  as  he,  tl^e  Plaintiff,  had  a  horror 
of  all  lawyers ;  but  in  other  respects,  he  seems  to  have 
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been  alive  to  his  own  interest :  and  in  speaking  of  a 
distinct  claim  which  he  had  for  30/.  on  account  of  Mr. 
Beauvcas,  he  expressly  alluded  to  the  flourishing  state 
of  the  concern.  So  that  the  arrangement  then  proceeded 
upon  his  own  notion  that  the  concern  was  flourishing, 
and  at  his  own  request  no  lawyer  was  consulted  on  his 
behalf.  The  draft  of  the  deed  prepared  in  1831  was 
altered,  with  the  intention  of  adapting  it  to  the  state  of 
the  case.  In  May  1836  it  was  executed  by  the  Plain- 
tiiF,  who  thereupon  received  20021,  which,  together  with 
the  sum  of  50/.  before  paid  to  him,  made  up  the  con* 
sideration  sum  of  250/. ;  and  from  that  time  till  more 
than  two  years  afterwards,  no  compliunt  was  made  of  it* 


There  was  a  mistake  in  the  statement  made  in  the 
deed  as  to  the  sums  stated  to  be  before  and  then  paid* 
It  was  recited,  that  on  account  of  the  250L,  (the  con- 
sideration money,)  lOOL^  had  been  previously,  and  150L 
was  then  paid ;  whereas,  in  fact,  only  SOL  had  been  be- 
fore paid,  and  20011  was  then  piud.  The  same  mistake 
occurs  in  the  receipt  signed  by  Colonel  Lautour.  The 
fact  is  not  disputed,  and  nothing  turns  upon  it. 


The  deed  is  made  between  Lautour  of  the  first  part, 
Marjortbanks  and  Ferrers  of  the  second  part,  and  KeaUf 
JElpkmstonef  and  Marjortbanks  of  the  third  part  It  re* 
cites  the  deed  of  the  4th  of  August  1 829,  that  LduUmr 
was  indebted  to  the  parties  of  the  third  part  in  the  sum 
of  5439/.  %s.  AcL,  for  advances  made  by  them  on  ao* 
count  of  Lauiour  for  the  purpose  of  carrying  on  the 
partnership,  and  that  it  was  agreed  between  the  parties^ 
that,  in  consideration  of  the  said  sum  of  5439il  8».  4d 
00  due  and  of  260L  to  be  paid  to  LautoWi  he  should 
release  and  convey  to  the  parties  of  the  third  part,  all 
his  right,  title,  and  interest  in  the  property  and  efieets 
of  th^  partnership,  freed  from  all  claim  and  equity  of 
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redempttoni  and  release  all  claim  thereon,  and'deolare 
tii6  diBsolntion  of  the  partnerBhip,  so  &r  as  regarded 
him.  And  stating  the  sum  preyiously  paid  erroneouBlyy 
(as  I  have  before  mentioned,)  it  was  witnessed,  that  in 
pursuance  of  the  agreement,  and  for  the  considerations 
th^rdoi  mentioned,  Marjarihanks  Bad  Ferrers,  at  the  re^- 
quest  and  bj  the  direction  of  Lautaur,  released,  con- 
yejei  and  assigned  to  Keate^  JElpkbuiane,  and  J^forjori" 
banks,  all  the  right,  title,  and  intei^st  of  LautouTf  in 
and'to  aU  the  property  and  effects  of  the  partnership ; 
to  hold  the»  same  to  the  use  of  Keate,  JBlphinstome,  and 
Mnjoribanksi  free  from  all  right  and  equity  of  re* 
demption  under  the  deed  of  August  1829.  He  ap^* 
pointed  them  his  attomies  for  the  purposes  therein 
aiientioned,  and  rdetoed  them'  from  every  claim  which 
he  might  have  i^ainst  tiiem,  for  or  in  respect  of  or  by 
feasoa  or  on  lioeonnt.  of  the  copartnership,  or  of  any 
property  or  effects,  matter  or .  thing,  belonging  or  in 
anywise  relating  thereto.  And  it  was  declared,  that  the 
paitnezship  was  dissolved  and  should  cease,  as  far  as 
concerned  Latttowr, 


The  continuing  partners  did  not  enter  into  this  trans- 
action^ without  incurring  the  risks  which  could  not' be 
avoidied,  in  consequence  ofLautaur  not  having,  even  then, 
obtained  the  supersedeas  of  the  commission  of  bankrupt, 
which  was  then  in  force  against  him;  but  subject  to 
lifaose  risks,  it  was  considered  that  a  final  settlement  was 
made  with  Colonel  Lautaur.  The  business  of  the  es*^ 
tablishment  was  afterwards  carried*  on  by  the  contimang 
partners  for  their  own  benefit,  wholly  independently  of 
Lautaur,  who,  having  obtained  his  release  and  the  260L 
agreed  to  be  given' in  1831,  did  not,  ostensibly  at  least, 
interfere  with  them,  or  make  any  claim  upon  them ;  but 
allowed  them  to  proceed  with  their  business,  on  the  faith 
of  the  arrangement  into  which  he  had  entered,  till  the 
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jCAT  1839*  An  order  m  his  bankruptcy  was  mado  on 
the  22nd  o( December  ISSB,  and  thereby  it  was  ordered^ 
that  the  persons  therein  mentioned,  (Mr.  Brawn  and 
others,)  should  convey  and  assure  Zautocr's  share  of  the 
partnership  grants  of  land  and  cattle,  stock  and  imple^ 
ments,  with  the  accumulations  thereof,  tol^ictoierhim-) 
self,  or  to  a  tmstee  to  be  nominated  by  him.  Lautout 
nominated  his  co-Plaintiff  in  this  cause,  Joseph  Knight, 
to  be  his  trustee ;  and  in  consequence  of  the  order,  in- 
denturesy  dated  the  6th  and  7th  of  February  1839,  were 
made  and- executed,  by  and  between  the  persons  named 
in  the  order  of  the  first  part,  the  Plaintiff  Ktnght  of 
the  second  part,  abd  Ijoutour  of  the  third  part ;  and 
thereby  Lautour^^  alleged  share  of  the  property  and 
effects  of  the  partnership  were  conveyed  and  assigned 
to  the  Plaintiff  KnigKty  in  trust  for  Lautmrf  for  the 
t>urpeses  therein  mentioned. 

These  deeds  were  almost  immediately  followed  by 
the  demand  of  Lautaur  to  have,  what  he  called, 
his  share '  or  the  value  of  his  share  Of  the  partner* 
ship,\  and  that  demand  being  resisted,  he  filed  his 
original  bill  in  this  cause  on  the  22nd  of  March  1839. 
The  object  is  to  set  aside  the  deeds  of  the  4  th  of 
August  1829  and  the  2nd  Mag  1836,  on  the  ground 
that  they  were  obtained  by  direct  fraud,  and  for  in- 
adequate considerations.  It  is  alleged  in  the  bill^ 
that  the  Plaintiff  was  a  person  wholly  unacquiunted 
with  business,  that  he  did  indeed  procure  a  supply  of 
horses  and -other  stock,  for  the  concern,  but  except  as  to 
that' supply,  he  took  no  part  in  the  management  of  the 
nndertaking,  that  he  was  entirely  ignorant  of  the  trans- 
actions find  business  of  the  partn^rslup,  and  having 
fftUen  'into  pecuniary  embarrassments,  the  Defendants, 
his  partners,  formed  a  scheme  to  exclude  him  from  what 
they  knew  to  be  a  very  valuable  concern,  and  obtain 
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from  him  a  transfer  of  his  interest  therein  at  an  inade- 
quate price :  and  that,  for  this  purpose,  they  designedly 
kept  him  in  ignorance  of  the  true  value  which  was 
known  to  them,  and  then  wilfully  and  intentionally 
took  a  fraudulent  advantage  of  that  ignorance  and  of 
his  distress,  and  by  pressure  compelled  him  to  execute 
the  deeds  which  are  now  sought  to  be  set  aside. 


~  Now  it  is  satisfactorily  made  out,  that  the  Pluntiff,  air 
though  he  might  be  improyident,  was  not  a  person  wholly 
unacquunted  with  business  or  unmindful  of  his  owa 
interest  It  is  not  true  that  he  never  interfered  in  the 
management,  except  in  procuring  a  supply  of  horses^ 
and  stock ;  on  the  contrary,  it  appears,  that  up  to  the 
4th  August  1829,  he  took  an  active  part  in  the  concern, 
had  as  good  means  of  being  and  probably  was,  aa  fully 
acquainted  with  the  transactions  and  business  of  the 
partnership  as  any  of  the  other  partners,  and  nothing 
was  concealed  from  him.  All  the  partners  were  in  more 
or  less  difficulty  and  embarrassment ;  they  were  engaged 
in  a  speculation  which,  to  say  the  least  of  it,  was  very 
hazardous,  their  expenses  were  greater  than  they  had 
contemplated  or  were  prepared  for.  It  was  impossible 
to  ascertain  the  true  value  of  the  concern.  They  were 
obliged  to  depend  on  agents,  whose  accounts  were  not 
strictly  to  be  relied  on,  were  flattering  when  advances 
were  required,  and  the  contraiy  when  want  of  return 
and  profit  was  to  be  excused.  All  the  partners  were 
more  or  less  at  a  loss  what  to  do  or  whom  to  blame, 
but  in  respect  of  knowledge,  they  were  on  equal  terms 
at  least;  though,  if  I  were  at  liberty  to  conjecture, 
there  might  be  some  reason  for  supposing,  that  the 
Plaintiff  Xautot^r,  by  separate  correspondence  and  his 
own  speculations,  procured  some  information  or  expe- 
rience more  than  the  others  possessed.  On  the  other 
hand,  it  does  appear,  that  the  Plaintiff  Xau/ottr  became 
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considerably  embarrassed  in  his  circumstances,  \mng 
engaged  or  planning  engagements  in  other  speculations. 
It  may  be  true,  that  his  contributions  to  this  concern 
added  to  his  embarrassments,  and  made  his  other  specu- 
lations more  difficult ;  but  it  does  not  appear  that  his 
copartners  had  any  concern  with  his  embarrassments,  or 
were  even  acquainted  with  them,  till  a  late  period  of 
these  transactions,  any  otherwise  than  as  his  difficulties 
might  be  inferred  from  his  failure  to  pay  the  contribu- 
tions which  were  due  from  him.  The  mere  non-pay- 
ment of  the  contributions,  which  he  was  called  upon  to 
pay,  was,  of  itself,  very  injurious  to  his  partners ;  but, 
accompanied,  as  it  was,  by  the  knowledge  that  the  Pltun- 
tiff  was  engaged  in  other  speculations  necessarily  ex-* 
pensiTC  and  hazardous,  and  also  competing  with  the 
business  of  the  partnership,  and  that  he  intended  to 
go  out  to  Van  DiemetCs  Land,  a  state  of  things  arose, 
which  made  it  very  important  to  the  other  members  of 
the  partnership,  not  only  to  obtain  security  for  what 
was  or  might  become  due  from  the  Fliuntiff,  but  also 
to  control  him  and  prevent  his  interference  in  the 
management  of  the  concern. 


1«4& 


I  am  of  opinion,  that  the  Plaintiffs  have  wholly 
failed  in  their  attempt  to  im))each  the  deed  of  the  4th 
of  August  1829.  It  is  probable,  that  when  that  deed> 
was  executed,  the  other  partners  would  have  been 
glad  to  get  rid  of  the  Plaintiff  altogether,  but  such  does 
not  appear  to  have  been  the  object  of  the  deed,  which, 
as  I  have  stated,  was  twofold,  first  to  obtain  security, 
and  secondly,  to  prevent  the  Plaintiff's  interference, 
whilst  he  continued  indebted.  By  paying  the  debt  he 
might  have  been  freed  from  the  control  which  was  im- 
posed on  him ;  he  obtained  the  forbearance  which  the 
deed  gave  him  by  submitting  to  the  terms ;  and  it  does 
not  appear  to  me,  that  it  was  unreasonable  to  require 
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those  i&MB,  or  that  any  advantage  was  taken  of  the 
Plaintiff  to  obtain  thenu  After  the  execution  of  the 
deed*  the  Plaintiff  did  not  interfere,  and  though  his 
debt  renuuned  or  was  increasing,  calls  for  contributions 
were  not  made  upon  him,  and  no  longer  added  to  his 
embarrassments,  which,  however,  seem  to  have  pressed 
more  and  more  iieavily  upon  him.  His  co-partners  had 
nothing  to  do  with  them,  and  did  not  refnae  to  give  him 
any  information  he  asked  for  respecting  the  concern,  aa 
appeam  by  the  answer  made  to  his  enquiries  in  Jufy 
1830. 


It  seems  unnecessary  to  comment  at  any  length  on 
tiie  correspondence,  which  affords  the  best  informa"> 
tion  we  have  respeotii^  the  state  and  prospects  of  the 
concern  between  Augiut  1829  and  December  1831.  I 
think  that  nothing  had  occurred  to  make  reasonable  men 
consider  the  prospect  much,  if  at  all,  better  than  it  was 
in  Auffust  1829.  The  partnership  necessarily  suffered 
great  inconvenience  from  the  situation  and  clreunw 
stances  of  Lautour.  The  real  value  of  his  interest,  or 
the  amount  of  what  might  be  due  to  or  from  him  on  a; 
final  winding  up  of  the  concern  could,  of  course,  be 
ascertained  accurately  only  by  winding  up  and  sale ; 
but  taking  the  accounts  as  they  were  kept  on  behalf 
of  all  and  as  they  were  binding  on  all  unless  errors 
could  be  proved,  it  seemed  in  the  year  ISSl  very  pro- 
bable, at  least,  that  if  the  whole  property  had  been  sold 
and  the  concern  wound  up  and  settled,  nothing  wouM 
hi^ve  been  found  coming  to  Lautour.  After  the  year 
1830.  I  do  not  find  that  any  attempt  was  made  by  the 
other  partners  to  obtain  Lautimr^B  share  by  any  direct 
assignment  from  him,  till,  in  consequence  of  the  treaties 
entered  into  on  behalf  of  Gale  and  Son,  and  of  the 
Plaintiff,  the  agreement  o{  December  1831  was  entered 
into.  I  think  that  the  Plaintiff  was  bound  by  the  acts  of 
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NinA  snd  CotteriU,  who,  if  not  then  his  solioitohs^  were 
oertainly  employed  or  authorised  by  him  to  act  as  his 
agents,  for  the  purposes  of  the  arrangement  then  con^ 
templated.  It  seems  extraordbary  that  the  Plaintiffi 
after  having  acquiesced  at  the  time  and  having  so  often 
afterwaxds  sought  the  benefit  of  that  agreement,  should 
now  think  bimself  at  liberty  to  disdaim  the  authority 
of  JV&id!  and  CotteriU^  and  to  insist,  that  the  arrange* 
ment  of  wiuch  he  claimed  the  benefit  was  hot  binding 
upon  him.  If  the  PlaintifiP  had  been  (as  he  hoped  to 
be)  in  a  situation  to  perform  that  agreement  immer 
diately  after  it  was  entered  into,  there  is  nothing  to 
riiew  or  make  it  probaUe,  that  he  would  not  have  done 
so  without  hesitation.  That  the  agreement  was  not 
then  completed  was  probably  rather  his  misfortune 
than  his  fault  The  other  parties  to  the  agreement  were 
in  no  r^s^ct  the  cause  of  the  delay ;  they  were  great 
sufierers  by  it.  I  think  that  .the  agreement  was  a  valid 
agreement,  and  that  this  Court  would  not  have  per* 
tttitted  Lautaur  to  act  in  violation  of  it. 
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But  the  draft  of  the  deed  by  which  it  was  intended 
to  be  completed  was  not  finally  settled  in  December 
1S3Y,  tlie  order  for  a  supersedeas  not  being  then 
obtained.  The  Plaintiff  was  not  in  a  position  to 
complete  the  agreement  even  in  April  1836,  and 
jEit  his  request  and  for  his  relief,  in  the  circumstances 
of  distress  in  which  he  represented  himself  to  be, 
the  deed  of  the  2nd  of  May  1836  was  executed 
It  was  prepared  upon  the  plan  of  the  draft  which 
Was  sent  to  Nrnd  and  CotteriU  in  December  1831,  not 
upon  any  request  or  suggestion  of  claim  of  the  De^ 
fendants,  but  at  the  special  and  urgent  request  of 
the  Plaibtiff  himself.  It  is  alleged  for  the  Defendants, 
that  information  was  ofiered  to  the  Plaintiff  which  he 
declined  to  receive  saying  that  he  knew  all  about  it* 

and 
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And  onlj  wanted  to  be  free  of  the  concern.  Tins  is 
stated  in  the  answer,  and  said  to  be  so  in  the  evidence 
of  Ferrers^  which  was  not  read ;  and  as  I  cannot  say, 
that  in  strictness,  the  statement  in  the  answer  is  so 
necessarily  connected  with  passages  read  by  the  Plain- 
tiff, as  to  entitle  the  Defendants  to  read  it  on  their 
behalf,  the  all^ation  to  which  I  have  referred  is  not 
proved ;  but  it  is  not  inconsistent  with  the  rest  of  the 
case,  and  independently  of  it,  I  think  there  ia  suffi- 
cient to  sheir,  that  information  was  not  wilfully  and 
fraudulently  concealed  from  the  Plaintiff. 


I  am  of  opinion,  that  the  Pliuntiff  well  knew  what  he 
was  about,  and  was  not  induced  to  execute  the  deed  by 
any  misrepresentation  and  concealment  whatever,  and 
though  (having  regard  to  his  whole  conduct),  it  is 
extremely  probable  that  his  pecuniary  distress  was,  in 
his  own  mind,  his  motive,  perhaps  his  only  motive  for 
executing  the  deed,  I  am  of  opinion,  that  his  distress 
was  in  no  way  resorted  to  or  employed  by  the  other 
parties,  for  the  purpose  of  compelling  him  to  submit  to 
a  scheme  of  theirs ;  and  that  his  distress  at  the  time 
was  not  thdr  motive,  I  will  not  say  for  asking  ^him  to 
execute  the  deed,  but  for  consenting  to  comply  with  his 
request  that  it  should  be  executed.  His  distress  may^ 
indeed,  have  been  their  motive  for  paying  the  money 
before  the  supersedeas  was  obtained.  More  than  four 
years  had  elapsed  since  he  had  entered  into  the  agree- 
ment of  1831.  He  had  thought  of  it,  and  referred  to 
it,  again  and  again,  as  valid,  and  in  1836,  he  desired  an 
end  to  be  put  to  the  long  delay  in  completing  it»  He 
now  says,  that  he  impeached  the  deeds  as  soon  as  he 
could,  that  the  commission  is  not  yet  superseded,  but 
the  assignment  by  order  of  the  Court  being  made  in 
February  1839,  the  bill  was  filed  in  the  following 
month  of  March ;  upon  which,  it  may  be  observed,  that 
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if  the  Plaintiff  conceived  himself  to  be  the  victim  of 
undae  pressure  hj  the  Defendants,  and  to  be  defrauded 
by  the  agreement  of  1831  and  the  deed  of  1836,  and  if 
be  received  the  money,  then  and  always  intending  to 
impeach  the  instruments  as  soon  as  he  was  able,  he 
is,  by  his  own  conduct  towards  hb  partners,  placed  in  a 
utuation  of  some  difficulty  and  suspicion. 

A  man  who  is  in  distress  may  nevertheless  contract, 
and  if,  being  in  distress,  he  procures  others  to  consent 
to  an  agreement,  which  he  would  not  himself  have  re-> 
quested  or  consented  to  if  he  had  not  been  in  distress, 
and  afterwards  successfully  urges  and  obtains  the  per- 
formance  of  that  agreement,  and  then  acquiesces  for 
a  lei^h  of  time  in  the  performance,  without  any 
notice  of  dissatisfaction  or  complaint,  he  is  not  entitled 
to  set  aside  the  transaction  on  the  mere  ground  of  his 
poverty  or  distress,  in  the  absence  of  any  deception 
or  fraud  proved  to  have  been  practised  upon  him,  and 
his  own  conduct  does  not  appear  to  me  to  be  free  from 
the  imputation  of  fraud* 

But  it  is  further  said,  that  even  if  it  should  appear 
that  no  fraud  was  practised  or  intended,  yet  still,  con- 
sidering the  deed  of  Augu$t  1829  as  a  deed  by  which 
Marfanbanks  and  Ferrers  became  trustees  for  the 
Phuntiff,  considering  that  that  deed  took  from  the 
Plaintiff  his  right  of  interfering,  and  that,  in  fact,  he 
did  not  interfere  in  the  business,  but  was  personally 
Ignorant  of  the  particulars  and  details  of  the  accounts 
and  valuations,  which  were  then  known  to  the  other 
parties,  it  was  the  duty  of  the  Defendants  to  protect 
the  Plaintiff,  and  to  refuse  to  accept  his  execution  of 
the  deed  of  1836,  without  satisfying  themselves,  and 
bmg  now  able  to  prove  to  and  satisfy  the  Court,  that 
the  Plaintiff,  at  the  time  of  executing  the  deed,  had 
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l>efore  him  all  the  information  which  it  was  proper  for 
him  to  possess  and  in  the  power  of  the  Defendants  to 
giye  with  a  view  to  a  due  consideration  of  his  interest. 

The  Plaintiffi  haye  prbduced  evidence,  and  a  eoi^ 
respondence  and  documents  of  very  great  lengthy  and 
the  discussion  of  which  occupied  much  time,  for  the 
purpose  of  proving  that  in  August   1829  and  May 
1886,  the  Defendants  had  very  important  knowledge 
and  information  which  the  Plaintiff  Lautaur  had  not^ 
and  from  which,  if  produced  to  him,  he  would  have 
known,  as  he  alleges  the  fact  to  be,  that  his  interest 
was  of  much  greater  value  than  it  was  represented  to 
be.     I  think  that  the  question  is  to  be  considered  only 
with  reference  to  what  took  place  after  the  4th  of 
^ti^ti^^  1829,  before  which  time,  the  Plaintiff  had  at 
least  as  mucix  information  as  any  of  the  other  parties ; 
but  having  read  the  evidence  and  correspondence,  I  am 
of  oi»nion,  that  the  Plaintiflb  have  not  proved  that  the 
Plaintiff'  Lauiour^a  interest  was  of  any  greater  value 
than  it  was   represented  to  be,  and  that  during  thti 
whole  time,    nothing  took  place  to  induce  reasonable 
(Ind  prudent  men  to  consider  the  concern  to    be  of 
greater  value  than  it  was  represented  to  be*     The  con^ 
cem  had  not  become  profitable,  nor  was  there  any  suf-- 
ficient  reason  to  believe,  thaN;  a  sale  (if  it  could  have 
been  effected)  would  have  produced  anything*  to  Cblonel 
Lautour  in  respect  of  his  share. 

It  is  true,  that  in  one  sense  you  cazmot  ascertain  the 
correct  and  accurate  value  of  the  shiure  of  one  partner 
in  a  joint' concern  without  converting  the  property  of 
the  concern  into  money,  ascertaining  the  surplus  (if 
any),  ailer  satisfying  all  the  demands  of  other  persons, 
and  after  taking  the  accounts  between  the  concern  and 
each  partner,  finding  the  balance  due  to  each  partner 
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severally.  Bnt  it  is  lawful  for  partners  to  deal  wiik 
each  other  in  quite  a  different  way,  if  they  think  proper* 
They  may  lawfully  rely  on  the  stock  takings,  valuatioasit 
and  accounts  which  appear  in  the  books,  and  the  ix> 
counts  kept  in  the  manner  known  to  or  acquiesced  in 
by  the  partners.  The  stock  takings  and  valuations 
will  be  more  or  less  accurate^  according  to  the  nature 
of  the  business  and  the  property  employed  or  engaged 
in  the  concern.  It  would  in  many  cases  be  absurd  to 
expect  perfect  accuracy,  or  to  conclude  that  a  trans^ 
action  between  parties  founded  on  statements  appearing 
on  the  valuations  and  accounts  stated  in  the  books/eould 
be  set  aside  on  the  ground  of  some  subsequent  disoover/ 
of  unintentional  inaccuracy.  When  a  question  arisesy 
you  must  in  each  case  look  to  the  circumstances. 


1848. 


Kow,  in  this  case,  the  transactions  nqpen  which  value 
and  profit  and  loss  depended  took  plaoe  in  Van  DiemeatCi 
Land;  none  of  the  parties  could  have  any  personal 
knowledge  of  them ;  they  were  obliged  to  rely  on  the 
reports  of  agents ;  the  reports  spoke  at  the  time  when 
they  were  made,  and  were  received  several  mouth,  sib- 
sequently.  The  future  prospects  of' the  concern  were 
or  might  be  affected  seriously  by  occurrences  taking 
place  between  the  date  and  the  receipt  of  any  reports 
What  was  most  certain  in  Ae  view  which  the  partners 
had  to  take  of  the  transactions  wbs,  that  new  and  un^ 
expected  demands  for  advances  were  contintkally  made> 
and  the  hopes  of  remittances  contikiually  disappointed 
or  deferred.  I  think  that  these  parties,  situated  as  they 
were,  might  fairly  siid  honestly  deal  with  each  othei< 
with  respect  to  the  share  of  any  one,  notwithstanding 
the  ignorance  in  which  they  all  were  as  to  the  exact 
value.  After  all  inquiry  which  can  be  made  with  respect 
to  matters  of  this  kind,  the  question  of  value  becomes 
comparatively  immaterial,  if  there  was  no  deception,, no 
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mbrepxeaentation  or  firand,  no  anfur  concealment  The 
Pliuntiff  Lautour  perfecUj  knew  the  nature  of  the 
property,  buBineas  and  transactions,  the  nature  of  the 
valuations  and  accounts  which  were  sent  from  Van 
DiemefCs  Land,  and  the  prospects  of  success  which  were 
held  out  before  Auguit  1829.  And  notwithstanding  the 
fluctuations  which  took  place  in  the  prospects  of  the 
concern,  and  the  occasional  hopes  which  were  held  out, 
I  am  persuaded,  on  a  consideration  of  the  whole  cir- 
cumstances, including  some  parol  evidence  as  to  value, 
which  I  cannot  say  I  think  very  important,  that  prior 
to  the  month  of  May  1836,  nothing  took  place  which 
was  material  in  the  consideration  of  the  PlaintifiTs  posi- 
tion with  respect  to  the  concern^  or  to  make  it  the  duty 
of  the  Defendants  to  refuse  to  deal  with  the  Plaintiff 
in  respect  of  his  share  when  he  earnestly  requested  it, 
unless  he  first  consented  to  make  a  full  examination  of 
the  reports  of  the  valuations,  and  the  accounts  sub* 
sequent  to  the  time  when  he  ceased  to  interfere,  pur- 
suant to  his  covenants  in  Auguit  1829. 


•  Under  the  deed  of  that  date,  Marfaribankg  and  Fer^ 
rert  were  trustees  for  the  Plaintiff's  partners  in  the 
firm,  for  the  debts  due  and  to  become  due  from  him  to 
them,  and  they  were  trustees  for  the  Plaintiff  of  any 
surplus.  The  Plaintiff  was  at  liberty  (if  he  had  been 
able)  at  any  time,  to  make  Marfaribanks  and  Ferren 
trustees  for  himself  alone  by  paying  the  debt  From 
drcumstanoes  not  in  any  way  arising  from  his  partners, 
he  was  not  able  to  do  that;  but  not  doing  it,  he  was 
nevertheless  entitled,  at  any  time,  to  call  for  an  account, 
and  he  did  so  when  he  desired  to  have  it  If  in  De^ 
eember  1831,  his  partners  had  said,  ''you  have  not  seen 
the  reports  and  accounts  since  August  1829,  we  hold  a 
security  which  is  in  the  nature  of  a  trust,  and  whatever 
may  be  the  pressure  upon  you  which  induces  you  to 
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dedire  to  settle  with  U8  at  this  time,  we  will  not  do  so, 
without  your  first  making  a  full  investigation  of  the 
accounts,  or  without  bringing  the  whole  concern  to 
market,  and  from  the  sale  and  the  accounts  to  be  there- 
upon taken,  ascertaining  one  way  or  the  other  what  is 
the  full  sum  due  from  you  to  us  or  from  us  to  you,"  or  if, 
after  the  agreement  of  JDecem^  1831  and  his  subsequent 
demands  to  have  the  agreement  completed  and  his  ad- 
mission that  the  sum  agreed  to  be  given  to  him  was 
payable  to  Messrs.  Gale,  the  like  language  had  been 
held  to  him,  he  would,  I  think,  have  been  justly  sur- 
prised, and  have  thought  himself  aggrieved.  He  would 
probably  have  attributed  their  conduct  to  a  desire  to 
retain  the  money  which  belonged  to  him,  or  to  Gale 
&  Son,  in  their  own  hands. 


J848. 


Considering  the  position  in  which  the  Plaintiff  was, 
I  think  it  is  to  be  regretted  that  the  Defendants  did 
not  require  him  to  look  into  the  accounts  himself,  or 
employ  somebody  else  to  do  so  for  him.  I  believe,  in- 
deed, the  Plaintiff  would  have  resisted  any  such  pro- 
posal, and  I  think  that  the  Defendants  would  not  have 
had  a  right  to  insist  upon  it  against  his  will  and  their 
own  agreement.  On  the  other  hand,  it  is  perfectly 
clear,  that  the  Plaintiff  was  entitled  to  have  the  ac- 
counts fully  examined,  and  to  see  all  the  documents 
from  which  the  real  nature  of  his  share  and  interest 
might  be  ascertained :  but  as  to  this,  I  believe,  that  if 
the  investigation  had  been  asked  for,  it  would  have 
been  afforded  without  any  difficulty.  In  these  volu- 
minous proceedings,  there  is  no  evidence  or  indication 
of  any  desire  to  conceal  any  thing,  or  to  refuse  to  give 
the  Plaintiff  any  account  or  explanation.  I  think  that 
the  clauses  in  the  deed  of  August  1829,  had  not  for 
their  object  to  keep  the  Plaintiff  in  ignorance,  but  to 
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prevent  his  interfere(tce  ia  the  management  of  tiie  ban* 
neea,  in  a  manner  which  tliej  hact  leason  to  apprehend. 

On  an  attentive  and  laborious  consideration  of  the 
whole  of  this  long  and  intricate  case,  I  am  of  opinion, 
•that  the  Flaintiffi  could  entitle  themselves  to  the  re^ 
lief  prayed  by  the  biUj  only  by  distinctly  proving  that 
a  fraud  had  been  practised  on  Colonel  Lautour  by  his 
copartners  or  by  Marjaribanhs  and  Ferrer$;  and  al- 
though there  are  some  things,  which,  considering  the 
circumstances  of  the  person  with  whom  they  had  to 
deal,  might  perhaps  have  been  prudently  done  otherr 
wise,  I  am  of  opinion,  that  the  Plaintiff  has  not  proved 
that  his  interest  in  the  concern  was  of  more  value  than 
he  received  for  it,  and  I  am  satisfied,  not  only  that 
there  was  no  direct  fraud  wilfully  practised  upon  him, 
but  no  such  conduct  pursued  towards  him,  as,  in  the 
consideration  of  a  Court  of  Equity,  ought  to  be  deemed 
fraudulent,  or  of  a  nature  to  render  invalid  the  trans- 
actions whidi  are  complained  of:  and,  for  these  reasons, 
I  think  the  bill  must  be  dismissed  with  costs. 


NoTB.    On  appeal  to  the  L.  C.  the  decisioii  was  affirmed  26tlk 
ciNotfetnbfr  1849. 
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PEACOCK  r.  PENSON.    '      ,;  ,,',, 

JlfarcA  13,  14. 
^bv.  4. 

npHIS  bill  was  filed  by  Ftacock  against  Penson  and  OTj^^  *|jg 

-*-    Hunter y  praying,  as  against  them,  the  specific  pei^  vendor  of  land 

Tormance  of  an  agreement  entered  into  by  the  Plaintiff  purpose  ©f 

for  the  purchase  of  lot  17.  of  land,  which,  together  with  Duildings,  ac- 
11  11  .itrt*    companies  his 

other  lots^  was  put  up  to  sale  by  auction  on  the  lotn  description, 

of  July  1844.  pwticulars. 

.  *'  and  conditions 

of  sale,  with  a 

'  Part  of  the  land,  including  lot  17.  (being  that  in  JIIJP^?"!**" 

question),   belonged  exclusively  to  Penson;   but  thfe  tended  divi- 

other  part  belonged,  in  equity,  exclusively  to  Hunter^  property  by 

under  a  Contract  previously  entered  into  between  them ;  "©^  roads,  he 

1111  <»iii  ',.       «*    must  be  un- 

and  the  legal  estate  of  the  whole  was  outstandmg  in  tk  derstood  to 

mortgagee.     The  whole  was  sold  together,  and  under  ^^^^  ®."^  ^* 

°  **  .  .         '        «  -i      ♦  pectaUons 

the  same  conditions  of  sale.  that  the  lots 

•>    will  be  so 
divided,  and 

Conditions  and  particulars  of  sale  had  been  printed  it  would  not 
and  circulated,  and    referred  to  a  map  denoting  the  to  him  to 
positions  and  quantities  of  the  several  lots,  and  describ-  divide  the 
ing  the  existing  road  and  certain  proposed  new  roads  ferent  manner, 
intended  to  be  made  on  the  property,  comprising  all  ^**  *°  ^^ 
the  lots.     The  description,  among  other  things,  stated,  cupancy  and 
that  about  twenty-seven  acres  of  ground  "  were  well  ^§^*y  ^'^. 
adapted  for  building  purposes^  and  set  out  with  good  ferent  from 
roads,   and  woiild    afford   frontages    eligible   for  the  would  have 
erection  of  genteel  residences  of  a  superior  description ;  ^  ^^  produced 

J   "^  acting  on 
and  the  plan  pro* 

posed  and 
held  out  at  the  sale* 
A  person  not  a  party  to  the  contract  ou^ht  not  to  be  made  party  to  a  suit  for 
Specific  performance. 

One  stipulation  in  a  contract  for  purchase  was,  that  the  vendor  should  make  a 
certain  road,  which  it  turned  out  he  could  not  make  without  incurring  a  forfeiture. 
Held  that  the  purchaser  was  entitled  to  a  decree  for  specific  performance  with  a 
compensation  for  the  damage,  if  any,  in  consequence  of  the  road  not  being  formed. 

Aa2 
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1848«  2.  That  the  Court  would  not  oblige  the  Defendant 

to  make  the  road,  for  it  would  occasion  a  forfeiture  of 
tiie  lease,  and  that  the  Coait  wouQ  not  decree  the 
specific  performance  of  such  a  work  of  construction; 
Fetiningt  v.  Humphery,  (a)  On  this  point  Pembroke 
T.  TAarpe  (A),  Price  y.  7%e  CorporaJtUm  of  Penzance  (c), 
and  Storer  t.  The  Great  Western  Bailway  Company  {d), 
were  cited. 

3.  That  this  was  not  a  case  for  partial  performance 
yrith  a  compensation,  Thomas  v.  Dering  (e),  and  that 
specific  performance  being  discretionary,  the  Court,  in 
cases  of  hardship,  always  left  parties  to  their  remedy 
at  law.  Howell  v.  George  (^),  Wedgtoood  v.  Adams  (A), 
The  Duke  of  Bedford  v.  The  Trustees  of  the  British 
Museum*  {i} 

•      •  •  . 

Mr.  Roupett  and  Mr.  Sheffield,  for  Hunter,  contended, 

t}iat  the  bill  ought  to  be  dismissed,  as  against  him,  with 

costs;  for  though  the  property  of  the  two  had  been  sold 

at  the  same  auction,  still  the  rights  of  the  parties  were 

distinct,  and  Hunter  not  being  a  party  to  the  contnicti 

ought  not  to  have  been  made  a  party  to  the  suit 

Mr.  Teed  and  Mr.  Rogers,  for  Warde,  admitted  he  was 
bound  by  the  equity  affecting  Penson,  but  argued,  that 
the  stipulation  as  to  the  road  was  distributive,  fmd  ap^ 
plied  only  to  the  frontage  and  access  to  the  lot  of  each 
purchaser  respectively.  Thus,  by  the  sixth  condition, 
all  the  outgoings  were  to  be  cleared  by  the  vendor,  and 
^t  this  would  not  give  the  purchaser  of  one  lot  a  right 
to  insist  on  the  payment  of  the  outgoings  of  another. 

Mr. 

>/  (a)  4  Beav.  p.  6.  (e)  I  ICeen,  729. 

(b)  3  5i0a».  437.  note.  (g)  1  Madd.  p.  0. 

(c)  4  Hare,  506.  (A)  6  Beav.  600. 
^id)  9r.t  CqIL  (C.  C.)  48.  (0  .S  Mjfi.  4*  JT.  55e« 
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Mr.  T^tnwr,  in  t«^j. 

The  Mabtem  of  the  BohLB. 

Witli  respect  to  tbe  case  as  against  Hunter,  I  can  dis- 
pose of  it  now ;  but  as  to  the  others,  it  is  necessary  that 
I  should  look  further  into  the  matter  to  see  what  will 
be  the  proper  decree  to  make. 

As  against  Hunter,  this  is  a  bill  for  the  specific  per- 
formance of  an  agreement  to  which  he  is  no  party.  It 
has  been  argued,  that  he  has  such  an  interest  in  the 
purchase-money,  and  must  have  such  an  obligation  to 
perform  the  contract,  that  he  was  properly  made  a  party 
to  this  suit.  I  cannot  agree  with  that  ai^ument;  I 
think  he  was  not  properly  made  a  party,  and  the  bill 
must  be  dismissed  as  against  him  with  costs,  (a) 

'  The' other  parts  require  some  consideration.  It  is 
an  agreement  for  the  sale  of  a  very  small  lot  of  land, 
sold  by  auction  with  several  other  lots,  and  the  con- 
ditions state,  "  that  the  land  is  set  out  with  good  roads, 
and  would  afford  frontages  eligible  for  the  erection  of 
jgented  residences  of  a  superior  description,**  and  ^*  that 
the  proposed  plan  by  which  the  lots  will  be  sold, 
secures  to  eacjhi  lot  wide  and  handsome  roads.**  I  cannot 
doubt  that  this  representation  would  be  sufficient  to 
induce  persons  to  buy,  on.  the  notion  that  they  would  be 
surrounded  by  respectable  villas,  and  a  deviation  from 
this  plan  might  lead  to.  quite  a  different  result.  I 
believe  that  persons  desirous  of  purchasing  land  for 
building  purposes,  are  most  anxious  to  know  whether 
the  neighbourhood  will  be  respectable  or  not. 

Jt 

W     («)  See  Ta$ker  v.  Smali,  B     4  Msfi.  4*  O.  460.;  Peterson  r. 
M^  ^  Cr.es.',  W9od  y.  Wi^',     Long,  5  Betwan,  186. 
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1848.  It  has  been  argued,  that  if  approaches  are  afforded  to 

each  house,  that  is  all  that  could  be  required,  and  further, 
v.  that  the  vendors  arc  merely  answerable  in  damages ;  but 

Pbn8on#  j  qjuqqI;  think  the  Plaintiff  has  no  interest  in  the  several 
roads  proposed  to  be  made,  although  there  maj  be  great 
difficulty  in  ascertaining  the  value  of  such  interest 

The  question  is,  whether  he  has  been  induced  to  pur- 
chase the  land,  in  part  at  least,  by  the  representation 
that  by  the  plans  means  were  afforded  of  collecting  a 
respectable  neighbourhood,  and  whether  the  vendor 
did  not  hold  out  reasonable  expectations  that  the  land 
would  be  so  laid  out  as  to  be  occupied  by  persons  hav- 
ing *^  genteel  residences  of  a  superior  description.'* 

I  think  that  the  not  unreasonable  demand,  which 
the  Plaintiff  made  before  the  suit,  for  a  compensation, 
ought  not  to  deprive  him  of  his  equitable  right,  and  I 
cousider  him  entitled  to  a  decree  for  specific  perform- 
ance to  the  extent  to  which  it  can  be  perfonned,  if  he 
is  willing  to  take  it  with  an  abatement. 

I  will  take  time  to  consider  what  decree  ought  to  be 
made. 


Nov.  4.  The  Masteb  of  the  BoLLS. 

The  dispute  between  the  parties  has  not  arisen  upon 
any  question  as  to  the  title  of  the  vendor,  but  upon  his 
obligation  to  make  a  new  rood,  being  one  of  those  de- 
lineated as  such  upon  the  map  referred  to  in  the  con- 
ditions and  particulars  of  sale.  The  Plaintiff  required 
him  to  make  it ;  the  vendor  says,  that  he  cannot  make 
it  without  incurring  a  forfeiture  of  a  piece  of  leasehold 
land  through  which  it  must  pass,  and  ihoreover,  that  it 

is 
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is  a  road  in  which,  notwithstanding  its  delineation  on        1848. 

the  plan,  the  Plaintiff  has  no  interest  whatever.  ^H^*^^"^^ 

*  Pbacock 

V. 

On  looking  at  the  map,  it  is  difficult  for  me  to  con*  Psnsok. 
sider  that  the  owner  of  lot  17.  has  or  can  have  much, 
if  any,  interest  in  the  proposed  new  road  in  question* 
But  he  claims  his  right  under  the  contract,  and  alleges, 
what  may  be  true,  that  the  formation  of  sudi  a  road  ad 
he  is  entitled  to  and  desires  to  have,  may  have  a  ma- 
terial effect  upon  the  character  of  the  houses  to  be  built 
upon  the  land  comprised  in  the  other  lots,  and  of  the 
persons  who  may  occupy  them;  and  I  cannot  say  that 
he  ought  to  be  treated,  in  this  Court,  as  a  person 
having  no  interest  in  the  subject  of  his  demand.  The 
questions  are  —  1.  Whether  the  formation  of  the  roads 
delineated  upon  the  map  is  part  of  the  contract  ?  2. 
Whether  this  part  of  the  contract  ought,  under  the  cir- 
cumstances, to  be  specifically  performed  under  the  de- 
cree of  this  Court  ?  3.  Whether  the  Plaintiff,  if  he 
cannot  insist  on  the  formation  of  the  road,  has  a  right 
to  a  conveyance  of  the  lot,  with  compensation  for  that 
part  of  the  contract  which  he  cannot  have  performed  ? 

I.  I  think,  that  where  the  vendor  of  land  in  lots 
for  the  purpose  of  building,  accompanies  his  description, 
particulars,  and  conditions  of  sale,  with  a  map,  delineat- 
ing the  intended  divisions  of  the  property  by  new 
roads,  he  must  be  understood  to  hold  out  expectations 
that  the  lots  will  be  so  divided ;  and  it  would  not  be 
competent  to  him  to  divide  the  land  in  a  different  man- 
ner, so  as  to  attract  an  occupancy  and  population 
entirely  different  from  that  which  would  have  been 
produced  by  acting  on  the  plan  proposed  and  held  out 
at  the  sale ;  and  I  incline  to  think,  that,  in  the  present 
case,  if  no  difficulty  had  arisen,  the  Plaintiff  had  a  right 
to  require  that  the  plan  should  not  be  deviated  from. 

But 
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But  it  appean  to  me  that  tlie  yendor  could  not  make 
the  roa4  without  inonrring  a  xvik  of  forfeiture  of  the 
piece  of  leasehold  through  which  it  should  pass,  or  of 
being  sued  by  the  lessor;  and  that  this  is  not  a  case  in 
which  the  Defendant  ought  to  be  called  upon  to  incur 
that  risk;  Harnett  v.  YeUdaig.  (a) 


I  think  that  the  Plaintiff  is  entitled  to  a  spedfic  per- 
formance of  the  agreement,  without  any  stipulation  as 
to  the  new  road  in  question,  and  if  he  desires  it,  I  will 
refer  it  to  the  Master  to  inquire,  what,  if  any,  damage 
will  be  sustained  by  him,  in  consequence  of  the  road 
not  being  formed. 


Compensation  was  offered  before  the  bill  was  filed.  I 
have  read  the  proceedmgs  with  great  r^ret  The 
Plaintiff  seems  to  have  acted  as  his  own  solicitor,  and 
with  less  caution  than  he  probably  would  have  used 
in  the  case  of  a  dient.  1  dismiss  the  bill  with  costs 
against  Hunter  and  Warde;  and  as  against  Pensan,  whose 
contract  gave  rise  to  the  question,  I  give  no  costs  up  to 
the  hearing. 


V 


(a)  %Sch.^Lef.  549. 


Squire  v.  CampheU,  1  MtfL  4*  O.  459.  i  The  FeoJfee$  of  HenoCi 
Hoqnid  V.  &t&«ofi,  2  Dow^  3dl. ;  The  North  British  Hailway  Com- 
patty  T.  Todf  IS  O,  ^  Fm.  722. ;  Beordmer  ▼.  The  tAmdon  end 
Nwih  Wettem  Raiiwt^  Compamy,  1  HaA  ^  Twtlk^  161.,  I  M.t 
Gor,  ]  12. ;  Breynton  v.  The  London  and  North  Western  Railway 
Company,  2  C.  P,  Coop.  (temp.  Cot.)  108.  and  10  Beav.  246. 
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LEWIS  on  behalf  &c  v.  BALDWIN.  .   iVar.  15. 

THIS  bill  was  filed  hj  the  Plaintiff  on  behalf  of  Where  the 
himself  and  aU  other  shareholders  in  « the  Galway  JJJSm  ^Z 
and  MuUingar  Junction  Bailwaj  Company,*'  and  after-  pends  on  the 
wards    "the  Midland    Great   Western  Railway  ^z-  of  a  question 

tension  from  MuUingar  to    GahoayJ*  other  than  the  in  the  cause, 
^  ^     .  ^  the  Court  will 

Defendants.  not  decide  it 

under  the  39th 
General  Order 
An  act  passed  in  1845,  for  making  a  railway  from  o^Auguit 

Dublin  to  MuUingar ^  and  an  extension  from  MuUingar  rcservelt  until 
to    Galway  being  projected,  the  Plaintiff  became  a  the  hearing, 
subscriber  theiieto,  and  paid  his  deposits. 

The  Pl^ntiff  allesced  that  the  extension  line  had 
been  abandoned,  and  that  the  fund  composed  of  the 
deposits  ought  to  have  been  distributed,  the  accounts 
taken,  the  expenses  paid,  and  the  surplus  divided 
amongst  the  shareholders. 

The  Defendants,  the  provisional  Dhrtctors,  alleged, 
that  an  amalgamation  of  the  two  companies  had  taken 
place  between  the  Extension  Rdlway  Company  and 
the'  Midland  Great  Western  Sailway  Company  of 
Ireland,  QXid  had  been  sanctioned  by  a  meeting  of  sub- 
scribers, held  the  18th  of  September  1846. 

The  bill  charged,  "  that  the  number  of  shareholders 
in  the  said  Extension  Company,  on  whose  behalf  the 
Plaintiff  sues,  is  so  great,  and  the  rights  and  liabilities 
of  the  said  shareholders  are  so  subject  to  change  and 
fluctuation,  by  death  or  otherwise,  that  it  would  not 

'      '     '  be 

(a)  See  onti,  153. 
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1848.  be  posmble,  without  the  greatest  inconvemenoey  to 
make  them  parties  to  this  suit,  and  to  attempt  so  to  do 
would  render  it  impossible  to  bring  this  suit  to  a  ter* 
mination ;  and,  in  fact,  the  Plaintiff  is  ignorant  of  the 
names  and  addresses  of  such  shareholders." 

The  bill  also  chaiged  ''that  the  interests  of  such 
shareholders  are,  so  far  as  rqpaids  the  relief  sought  in 
this  suit,  and  the  accounts  hereinafter  required,  iden- 
tical with  those  of  the  Plaintiff;  and  none  of  them  have 
interests  adverse  to  those  of  the  Plaintiff,  in  respect  <^ 
the  matters  herein  mentioned,  or  in  respect  of  the 
property  of  the  said  Company,  or  the  surplus  thereof; 
and  all  the  shareholders  of  the  said  Company,  other 
than  the  sud  Defendants,  are  fiilly  represented  by  the 
Plaintiff,  and  have  a  common  interest  in  obtaining  the 
relief  hereby  prayed," 

The  Defendants  dcmed  that  the  interests  of  the  8ub« 
scribers  and  shareholders,  on  whose  behalf  the  Plaintiff 
alleged  himself  to  sue,  were  identical  with  those  of  the 
Plaintiff;  and,  on  the  contrary,  they  believed  that  all 
the  classes  thereinafter  distmguished  had  interests  ad- 
verse to  those  of  the  Plaintiff  in  respect  of  the  matters 
in  the  bill  mentioned.  And  the  Defendants  denied 
that  any  of  the  subscribers  and  shareholders  of  the  said 
JExtension  Railway  Company,  except  such,  if  any,  of 
them  as  concurred  in  the  unjust  claims  of  the  Plaintifi^ 
were  fully,  or  to  any  extent,  represented  by  the  Plain- 
tiff, or  had  a  common  interest  in  obtuning  the  relief 
prayed  by  the  bill,  or  any  part  thereof. 

The  Defendants  said,  they  believed  and  submitted, 
that  inasmuch  as  the  Plaintiff  disputed  the  propriety  of 
the  payments  made  to  Letoin  Mozley  and  Thomcu  Mots, 
their  interest  in  the  matters  aforesaid  were  adverse  to 

or 
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or  distmct  from  those  of  the  PIfuntiff ;  and  that,  even  .1848* 
if  the  Plaintiff  were  entitled  to  question  the  validity  of 
the  aforesud  amalgamation  of  the  Extendon  Baaiway 
Company  with  the  Midland  Great  Western  Railway 
Company,  the  same  oould  not  be  questioned  by  such 
subscribers  to  or  shareholders  in  the  Extenrian  Railway 
Company  as  were  present  at  the  meetmg  of  the  18th 
September  1846,  and  concurred  in  the  proceedings 
thereof  relating  to  the  same  company  (a  list  of  whose 
names  and  residences,  including  John  Gumey,  the  only 
one  of  such  subscribers  who  was  present,  but  did  not 
so  concur,  the  Defendants  set  forth).  And  the  Defend* 
ants  submitted,  that  the  interests  of  such  concurring 
subscribers  or  shareholders  were  adverse  to  those  of  the 
Plaintiff*  And  they  further  submitted,  that  the  validity 
of  such  amalgamation  could  not  be  questioned  by  such 
shareholders  as  had  re^tered  themselves  as  shareholders 
in  the  Midland  Great  Western  Railway  Company  of 
Ireland,  a  list  of  whose  names  and  residences  the  De- 
fendants  had  set  forth;  but  that  their  interests  were 
adverse  to  those  of  the  Plaintiff.  They  submitted  that 
all  the  several  persons  whose  interests  in  the  matters 
aforesaid  were  adverse  to  those  of  the  Phuntiff,  ought 
to  be  made  parties  Defendants  to  this  suit. 

The  cause  was  set  down  upon  this  objection  for  want 
of  parties  under  the  39th  General  Order  of  August 
1841.  (a) 

Mr.  RaupeU  and  Mr.  Goldsmid,  for  the  Defendants, 
in  support  of  the  objection  for  want  of  parties. 

Mr.  Turner  and  Mr.  James  Anderson,  eoniri,  for  the 
Plaintiff. 

Richardson 

« 

(a)  Ord.  Can.  175. 
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1848.  '  Biehardsan  t.  Larpemt{a),  ApperUy  t.  Pageih), 
Biehardien  t.  Hastmffs  (c),  Evans  ▼.  Stokes  (d),  Lwnd 
y.  BlanMhard{e\  Harvey  yl  B^noU(ff),  Sharp  y. 
Z^(A),  <7olma«  y.  Ecutem  Ctnaities  BaSwag  Conn 
pony  (t%  PreeUm  y.  7%e  Grand  CotSer  Dock  Camr- 
pany  (A)^  were  died. 

The  Masteb  ofihe  Boixs. 

If  the  question  of  parties  depends  on  the  determina- 
tion of  a  question  in  the  cause,  I  cannot  decide  it  until 
the  hearing.  The  argument  goes  a  great  deal  on  what 
16  to  be  discussed  and  decided  at  the  headng.  It  is 
said,  on  the  one  side,  that  there  has  been  an  amalga- 
mation, and  on  the  other  side,  that  there,  has  been  none. 
K  the  qaestion  of  amalgamation  must  be  decided  before 
the  question  of  parties,  it  follows,  that  as  the  first  ques- 
tion can  only  be  decided  upon  the  merits  at  the  heai^ 
ing,  I  cannot  now  decide  the  question  of  parties. 

Mr.  BoupelL  The  difficulty  is  that  these  absent  par- 
ties ought  to  be  present,  and  argue  the  question  of 
amalgamation. 

The  Masteb  of  the  Rolls. 

That  may  still  be  done,  for  the  only  penalty  for  hot 
setting  down  the  objection  is,  that  the  Plaintiff  shall 
not,  if  the  objection  be  allowed  at  the  hearings  be  en- 
titled, as  of  course,  to  an  order  for  liberty  to  amend 
his  bill  by  adding  partiies.  (0 

In 

(a)  2r.^C.  (C.  C.)  507.  (g)  8  Beavan,  343. 

(b)  \  PhilL  p.  784.  {h)  1  Pm.  77K 

(c)  7  Beavan^  301.  383. ;  1 1  (t)  10  Beavan,  I . 
Beavan,  17.  (k)  11  Stmons.  387. 

(<f)  1  Keen,  84.  (/)  39th  Order  of  August  1841. 

(e)  4  Hare,  9.  Ord.  Can,  175. 
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In  cases  which  are  easy,  where  the  point  is  short,  and  1848. 
the  Court  can  determine  it  without  dedding  the  ques- 
tion in  the  cause,  nothing  can  be  more  convenient  than 
to  release  the  parties  from  the  embarrassment  and  de- 
lay, which  an  objection  for  want  of  parties  creates  at 
the  hearing. 

The  General  Order  was  made  with  a  view  to  put  f^ 
short  end  to  such  objections,  and  to  prevent  the  delay 
which  occurred  by  allowing  objections  for  want  of  par- 
ties at  the-  hearing  of  the  cause.  Although  this  General 
Order  has  been  found  most  useful  where  there  is  a 
short  question,  it  fails  in  its  object  where  the  matters 
are  complicated,  and  where  the  question  depends  on  the 
merits  or  on  a  point  to  be  decided  at  the  hearing. 
If  the  objection  were  allowed,  there  would  be  nothing 
to  prevent  the  Plaintiff  amending  his  bill,  and  shewing 
that  the  persons  whose  absence  is  objected  to  are  not 
necessary  parties ;  besides  this  a  Plaintiff  may  produce 
evidence  at  the  hearing  shewing  that  the  olyection  is 
untenable^ 

I  think  I  cannot,  in  this  case,  dedde,  that  the  Plain- 
tiff  shaU  not  go  on  in  the  absence  of  these  parties.  I 
will  reserve  the  objection  until  the  hearing  of  the  cause. 
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iVbr.  16.82.  BUCHANAN  r.  HODGSON,  (fl) 

A  Defendant    ^T^HIS  was  a  bill  for  an  account;  and  the  Defend- 
Eb^  ""rtofthe  *"*  pleaded  to  the  relief  down  to  a  certain  time, 

bill  and  an-      and  answered  the  rest 

swered  the  re- 
mainder. The 
Pkintiff  ]^.  Thimer  and  Mr.  Busk  moved  for  the  production 

moved  tof  

productioa       of  documents  admitted  by  the  answer  to  be  in  the  De- 

l^hifcJheen    ^®"^^"°^^*^  possession, 
set  down,  but 

jSrtSX  m'o-      ^^'  Boupell  and  Mr.  Harffrave,  eontrit,  objected,  that 
tion  to  stand     such  a  motion  could  not  be  sustained  until  the  validity 

the  plea  had     of  the  plea  had  been  disposed  o£ 
been  aligned. 

Mr.  Turner  distinguished  this  case  from  a  plea  to  the 
whole  relief. 

The  following  authorities  were  referred  to :  — 

DanielPs  IV.,  659.  (i),  Wigram  on  Ducovery,  26.  (c), 
Thompson  v.    Selby(d),  Darnell  v.  Reyny{e),  Hum- 
phreys V.  Humphreys  {g)i  Pigot  v.  Stace.{h) 

The  Master  of  the  Bolls  said  he  would  inquire  as 
to  the  practice.  That  if  the  plea  had  been  to  the  whole 
bill,  there  would  have  been  no  doubt;  but  here  the 
plea  was  to  part  only ;  and  the  question  was,  whether 
it  ought  to  be  disposed  of  before  movbg  for  production. 


The 

(a)  Ex  relatione,  {e)  I  Vernon^  344. 

(A)  2d  ed.  (g)  3  P.  W.  395. 

(c)  2d  ed.  (A)  2  Dick.  496. 

(d)  12  ^moM,  100. 
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Nov.  23.           Tlu  Masteb  of  the  RoLLS.  1848. 

I  must  allow  this  motion  to  stand  over  until  the  plea  Buchanan 

has  been  set  down  and  argued.  Hodoson  ' 


I 


BENBOW  t>.  DA  VIES.  A'o».  17. 

« 

N 1831,  John  Davies  mortgaged  some  property  to  the  A  trustee  pat 

foreclosure, 

John  Davies,  by  his  will,  devised  the  property  to  his  correspond- 

wife  for  life,  with  remainder  to  Hooper  and  Thomas  cncetoshew 

^       ,         ,  that  he  had 

Davies,  in  trust  to  sell  for  the  benefit  of  his  children ;  always  refused 

and  he  appointed  his  wife  and  trustees  executors.     He  ^  *^5'    ^^^* 

died,  but  his  will  was  never  proved.  entitled  to 

the  whole 
costSy  for  the 
The  Plaintiffs  filed  a  bill  of  foreclosure  against  Thomas  Plaintiff  might 

Davies  and  others,  which,  amongst  other  things,  stated,  the  bill  that  a 

that  they  had  frequently  applied  to  the  Defendants  for  "jnjple  <*"- 

.  •  claimer  was 

payment,  or  a  release  of  the  equity  of  redemption ;  but  sufficient. 

that  the  Defendants  had  refused  to  comply.     The  bill 

interrogated  them  as  to  this,  and  asked  them  why  they 

refused. 


Thomas  Davies  put  in  an  answer^  and  disclaimer,  and 
stated  he  had  never  claimed ;  he  set  out  a  correspond- 
ence of  some  length,  which  had  taken  place  prior  to 
the  suit,  to  induce  him  to  undertake  the  trusts,  and 
which  shewed  that  he  had  always  refused  to  act. 

Mr.  Teed  and  Mr.  Shebleare  for  the  Flsuntifi^  Thomas 

Davies  ought  to  have  put  in  a  short  disclaimer,  instead 

Vol.  XL  B  h  of 
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1848.  of  an  answer  of  seven  brief  sheets.     Having  uselessly 

""^^^^^"^^  increased  the  expense^  he  ought  merely  to  have  his  costs 

V.  of  a  short  disclaimer ^  especially  as  the  security  is  in- 

^^^"^  sufficient. 

Mr.  Speed  for  TTumuu  Davies.  The  disclaiming  De- 
fendant is  Entitled  to  the  whole  of  his  costs^  first,  be- 
cause the  bill  asks  why  he  reftised  to  comply,  and  the 
answer  explains  it;  secondly,  because  the  Defendant 
properly  shews^  that  the  Plaintiffii,  when  they  filed  the 
bill,  knew  that  he  had  never  acted  in  the  trusts,  but 
disclaimed  them.  This  course  was  rendered  necessary, 
by  the  opinion  that  a  party  is  not,  in  every  case  of 
simple  disclaimer,  entitled  to  his  costs.  Appleby  v. 
Duke{a)y  Grigg  v.  Sturgis^b)^  and  Gabriel  y*  Sturgis,{c) 

The  Master  of  the  Bolls. 

The  disclaiming  Defendant  is  entitled  to  his  costs, 
for  the  Plaintiffs  might,  by  their  bill,  have  stated  cir- 
cumstances, shewing  that  a  simple  disclaimer  would  be 

sufficient. 

I 

(a)  I  Hare,  303.  (e)  5  Hare,  97.  | 

lb)  5  Hare,  93. 
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^m»¥t — f/Tl-  ./^  ^■tdu'.    y^. 


ROBINSON  o.  ROBINSON.  Km.  20. 

npHE  testator,  Mattli£w  Robinson^  by  his  will,  gave  An  authority 
-*•   and  bequeathed  to  his  executors  all  the  rest,  resi-  i^oDiesIn  Par- 
due  and  remainder  of  his  personal  estate  and  effects  of  liamentary 

stocks  or 

every  description  whatsoever,  upon  trust,  with  all  con-  funds,  or  on 

venient  speed,  to  collect,  get  in,  and  dispose  thereof,  ^^  securities, 
^  »  6  »  r  '  Jogs  not  au- 

and  convert  the  same  into  money,  and  place  out  and  thorise  an  in- 
invest  the  clear  net  amount  thereof  or  continue  the  2^^o^°][)ock 
same,  in  or  upon  any  of  the  Parliamentary  stocks  or  stock,  Road 
funds  of  Great  Britain^  or  on  real  securities  in  England^  Sewer' Bonds, 
at  interest;  and  to  pay  the  interest  and  dividends  of     When  trust 
the   siud   stocks,   funds   and    securities  imto  his  son  vested  on 
Augtutin  Robinson  for  life,  and  after  his  decease,  upon  several  im- 

•^  ,  *        proper  se- 

trust  for  bis  children.  cunties,  the 

trustees,  in 
accounting. 

The  testator  died  in  1837,  possessed,  amongst  other  are  not  en- 
things,   of  Bank  Stock,  London  Dock  Stock,  a  sum  off  the  gain  on 
due  upon  the  bond  of  the  trustees  of  the  Surrey  and  one  against 
8ussex^QsA%3  which  was  secured  by  a  mortgage  or  charge  other. 

upon  the  tolls  and  toll-houses,  and  a  ^um  due  on  bond      Where 
*  ,    ,  trustees  au- 

from  the  Commissioners  of  Sewers  of  Surrey  and  Kent^  thorised  to 
by  which  they  directed  their   «  Expenditure  General,"  ^^^^'J'kiS*'' 
out  of  any  monies  coming  to  his  hands,  by  virtue  of  of  securities, 
any  rate  under  their  acts  of  parliament,  to  pay  the  they  are 'liable 
amount  and  interest     By  the  act,  the  money  was  to  be  charged 

11  -  , ,  -    -  _  ma  manner 

cnargea  upon  and  payable  out  of  the  rates  and  assess-  most  beneficial 
ments  levied  thereunder.  IntkiXanT' 

where  they 
TVlABP    ^^^  ^^^^  ^° 

xnese  for  the  benefit 
of  a  tenant  for  life  who  took  on  himself  the  responsibility  :  Held,  that  the  tenant 
for  life  could  not  exercise  the  option  against  those  in  remainder. 

Bh  2 
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These  inyestments  bad  not  been  reilised  in  due  time 
after  the  testator's  death,  and  the  tenant  for  life  had 
been  permitted  to  leoeiye  the  income.  It  appeared, 
that  by  the  non-conversion,  a  loss  had  been  sustained 
on  the  Bank  Stock  and  Sewer  Bonds ;  bat  a  confflder- 
able  gun  had  accmed  on  the  London  Dock  Stock. 

A  suit  having  been  institnted,  the  tenant  for  life 
took  on  himself  all  the  liabilities  of  the  trustees.  The 
following  several  questions  arose : 

1st  Whether,  as  the  testator  empowered  the  trus- 
tees to  continue  his  redduajy  estate  "  on  real  securi- 
ties,'' the  trustees  were  or  not  justified  in  allowing  part 
of  it  to  continue  invested  in  London  Dock  stock,  or 
in  Boad  and  Sewer  Bonds. 


2nd.  Whether,  as  there  had  been  a  gun  on  one  of 
the  securities,  though  a  loss  on  others,  they  should  not 
be  eeUoff,  and  the  trustees  held  liable  for  the  balance 
of  loss  only. 

3rd.  Whether  the  tenant  for  life  was,  under  the  or* 
cumstances,  to  be  allowed  3  or  4  per  cent  on  the 
funds  in  question. 

Mr.  Turner  and  Mr.  Dickinson,  for  the  Pliuntifis, 
argued,  first,  that  the  bonds  ought  to  have  been  con* 
verted,  for  they  were  not  "  real  securities  "  within  the 
meaning  of  the  will.  Secondly.  That  a  trustee  was 
not  entitied  to  set-off  the  gain  of  one  breach  of  trust 
against  the  loss  of  another,  for  they  constituted  separate 
liabilities,  and  that  it  had  been  so  decided  in  Dimes  v. 
Scott  {a),  and  xa  Ex  parte  Lewis  (b).     Thirdly.    That^ 

where 


\/    (d)  4  Rm.  195. 


(5)  1  Ofyn  ^  Jamam,  69. 
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where  an  option  is  given  to  a  trustee  to  invest  in  one 
of  two  securities,  and  he  does  neither,  then,  in  this 
branch  of  the  Court  at  least,  the  option  of  selecting 
the  investment,  for  the  purpose  of  charging  a  trustee, 
belonged  to  the  cestui  que  trust  Watts  v.  Girdkstone  (a), 
Ames  V.  Parkinson,  (b)  They  also  cited  as  to  the  Bank 
Stock,  Mills  Y.  Mills,  (c) 


1848. 


Robinson 

V. 
BOBINSON. 


Mr.  Elmsley,  for  the  surviving  trustees  and  exeoutorSi 
left  the  argument  to  the  tenant  for  life. 

Mr.  Druce,  for  a  deceased  trustee. 

Mr.  S^ntan,  for  a  child  bom  since  the  institution  of 
the  suit. 

Mr.  Walpole  and  Mr.  Kent,  for  the  tenant  for  life. 
The  Boad  and  Sewer  Bonds  are  ''  real  securities " 
within  the  meaning  of  this  wilL  It  has  been  held, 
that  shares  in  the  Bath  Navigation,  Howse  v.  CAap« 
man(d),  turnpike  tolls,  Knapp  v.  Williams  (e\  and 
money  secured  on  county  rates  are  interests  in  lands. 
The  toll-houses  are  real  security.  It  is  no  objection  to 
say,  that  the  security  is  mixed ;  such  is  the  case  in  a 
mortgage  of  freeholds,  where  there  is  a  personal  cove- 
nant to  pay,  here  the  substantive  security  is  on  the  real 
property  by  means  of  which  the  rates  are  secured ;  and 
you  have  power  to  distrain,  and  may  recover  by  eject- 
ment ;  Doe  ex  dem.  Banks  v.  Booth,  (ff) 


2d.  Parties  seeking  equity  must  do  it ;  and  if  they 
clium  the  benefit  of  one  investment  they  must  set  it 

off 


V/  (a)  6  Beavanj  188. 
\J  (b)  7  Beavan,  379. 
\  *  00  7  Shwnu,  501. 


(d)  4  Vet.  542. 

{e)  Ibid.  430.  note.  * 

(g)  2  Bot.^  P.2\9, 
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V. 

Robinson. 
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off  against  the  loss  of  the  other.  Dimes  v.  Senit  was  a 
suit  instituted  to  bring  back  the  trust-fund  into  a  proper 
security :  here  it  has  already  been  done. 

Thirdly.  Assuming  that  this  branch  of  the  Court  ia 
bound  by  its  decision  in  fVatts  v.  Girdkstone,  and  that 
the  cestui  que  trust  has  the  option,  then  h6re,  the  tenant 
for  life  exercises  the  option  in  favour  of  a  real  investment. 
If  it  be  said,  that  those  in  remainder  prefer  the  personal 
investment,  then,  inasmuch  as  the  option  cannot  be 
exercised,  the  rule  laid  down  in  the  other  branch  of  the 
Court  in  Shepherd  v.  Moul8(a)y  ought  to  be  adopted, 
and  the  property  considered  invested  on  real  security. 
The  tenant  for  life  should  then  be  allowed  interest^  as 
on  an  ordinary  mortgage  at  4  per  cent.  At  all  events, 
it  is  discretionary  with  the  Court  to  allow  3  or  4  per 
cent. ;  and  this  is  a  proper  case  for  allowing  the  higher 
rate,  as  was  done  in  Sutherland  r.  Cooke  {b)^  Caldecott 
v.  Caldecott  (c),  and  Gibson  v.  Dott.  (d)  A  trustee 
would  be  charged  interest  at  4  per  cent.,,  and  therefore, 
the  tenant  for  life  ought  to  be  entitled  to  an  income 
after  the  same  rate. 


tFalker  v.  Shore  (e)  was  also  cited. 

Mr.  Turner  in  reply,  except  as  to  the  point  on  the 
Bonds,  respecting  which  he  was  stopped  by  the  Court 

The  Master  of  the  Rolls. 

I  cannot  think  that  the  testator  intended  by  this 
will  any  such  thing  as  is  contended  for.    In  the  first 

place^ 

\/  (a)  4  Hare,  500.  (rf)  7  Ves.  p.  98. 

lb)  1  Coify.  p.  505.  (e)  19  Fet.  387. 

(c)  1  r.  *  C.  (C.  C.)  737 
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place,  it  ifl  admitted,  that  the  bonds  were  not  real  security 
alone,  but  a  sort  of  mixed  security.  The  fttate  was  to 
be  invested  upon  **  real  security ;  ^  but  the  bonds  were 
no  real  security  to  the  bond  holder.  The  Commissioners 
have  got  real  property,  but  it  is  not  because  a  man  de* 
rives  his. income  from  real  estate,  that  therefore  all  his 
debts  are  a  real  security,  which  is  really  the  extent  of 
the  argument.  The  debtor,  or,  in  this  case,  the  grantor 
of  the  bond,  has  an  income  out  of  which  he  is  to  pay  the 
interest  of  the  debt;  but  it  does  not  therefore  follow  that 
the  security  is  a  real  security. 


1848. 


KOBlNtOlf 
ROBINSOICi 


Then  as  to  the  next  point.  When  a  gentleman  has 
behaved  so  honourably  and  fairly,  one  feels  a  reluctance 
to  appl^,  as  against  him,  those  rules  which  the  Court 
must  adopt  in  the  cases  of  trusts  not  duly  carried  into 
execution.  Though  he  has  voluntarily  taken  upon  him- 
self the  brunt  of  this,  still  the  trustees  are  the  persons 
answerable.  The  question  is,  whether,  where  there  are 
several  distinct  transactions,  in  some  of  which  a  loss  has 
been  incurred,  for  which  the  trustees  are  chargeable,  and 
on  others  there  has  been  a  gain,  which  the  trustee  has 
no  right  to  claim  for  his  own  benefit,  the  Court  will  set 
off  the  one  against  the  other.  I  could  not  enaUe  a 
trustee  thus  to  repay  himself  for  the  losses  which  he 
has  sustained,  without  giving  him  the  benefit  acquired 
from  a  fortunate  but  improper  investment  of  the  trust 
funds.  I  have  no  authority  to  do  that  that  I  am- 
aware  of. 


As  to  the  third  point,  some  ambiguity  arises,  in  eon- 
sequence  of  the  tenant  for  life  having  taken  upon  him- 
self the  burthen  of  the  trustees,  and  having  argued  for 
them,  as  if  the  case  were  his  own.  In  consequence  of 
the  conflicting  decisions,  there  must  be  a  serious  doubt 
as  to  what  is  to  be  considered  the  rule  of  the  Court  ;- 

5  J  4  but 
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but  my  own  opinion  has  not  undergoDO  any  change.  I 
should  be  very  glad  if  there  had  been  a  deci^on  whidi 
would  give  the  rule  to  the  whole  Court;  but  there 
beiug  none,  and  my  opinion  remaining  unaltered,  I 
must  now  act  on  it. 


In  this  case  the  trustees .  had  authority  to  lay  out 
the  funds   in    <'  the  Parliamentary  stocks   or   funds 
of  Great  Britain^  or  on  real  securities."    For  a  certain 
length  of  time,  they  did  not  do  so,  but  suffered  them  to 
remain  on  the  securities  in  which  they  had  been  formerly 
invested,  and  which  were  neither  public  stocks  nor  real 
securities.     The  fund  being  now  restored,  what  is  the 
tenant  for  life  to  have,  as  the  income  which  would  have 
accrued,  if  the  money  had  been  invested  in  the  manner 
it  ought  to  have  been  at  the  end  of  one  year  ?    He  asks 
interest  at  the  rate  of  ^L  per  cent. ;  and  in  support  of 
that  claim,  he  says,  '*  the  trustees  might  have  invested 
the  residue  on  real  security:  if  they  had  done  so,  I 
might  have  got  4/.  per  cent"     This  is  true.     On  the 
other  hand,  it  is  said,  "  no,  you  cannot  have  the  option : 
you  must,  according  to  the  rule  adopted  in  these  cases, 
take  that  which  would  have  been  most  for  the  benefit  of 
the  cestuu  que  trusty  which  would  have  been  to  invest  it 
in  ZL  per  cents.;"  but  then,  it  is  ingeniously  argued, 
**  the  choice  of  the  cestuis  que  trust  is  one  thing,  and  of 
the  tenant  for  life  is  another.     If  it  is  to  be  determined 
according  to  the  option  of  the  cestuis  que  trust  altogether, 
that  can  never  be  exercised,  for  the  tenant  for  life  is 
one."    Is  he,  or  rather  are  the  trustees,  who,  for  his 
benefit,  have  omitted  to  do  that  which  the  will  directed, 
now  to  exercise  the  option  which  they  had  at  the  be- 
ginning ?    I  certainly  think  not. 


I  have  not  been  able  to  comprehend  how  it  is,  that, 
when  trustees,  acting  for  a  tenant  for  life,  have  departed 

from 
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from  the  terms  of  the  trusty  they  are  entitled  to  have 
it  considered  that  they  have  done  that  which  is  most  for 
their  own  benefit,  and  not  that  which  is  most  for  the 
benefit  of  their  cestuis  que  trust  I  cannot  alter  the 
opinion  I  have  formed  in  these  cases,  that  where  there 
has  been  a  neglect  to  do  one  of  two  things  which  the 
will  authorises,  you  are  not  to  be  supposed  to  have 
done  that  which  is  the  least  prejudicial  to  the  trustees 
or  to  the  tenant  for  life,  but,  on  the  contrary,  that 
that  view  of  the  matter  ought  to  be  taken,  which  is  the 
most  beneficial  to  the  persons  entitled  to  the  benefit  of 
the  trust 


1848. 


Robinson 

V. 
ROBlNSON.l 


WARD  V.  WARD. 


J>ee,2. 


nnHE  tenant  for  life  of  a  fund  in  Court  had  power 
-^  to  bequeath  it  by  will ;  but  no  particular  formal- 
ities were  required.  The  tenant  for  life  appointed  it 
accordingly,  and  the  will  had  been  proved  in  the  Eccle* 
siastical  Court.  A  petition  having  been  presented  for 
payment  of  the  money  to  the  appointee,  the  probate 
only  of  the  will  was  produced.  It  was  objected  by 
the  Registrar,  that  the  will  itself  ought  to  be  produced, 
and  the  case  was  mentioned  again* 

Mr.  Elderton,  in  support  of  the  petition,  stated  the 
case,  and  argued,  that,  as  no  particular  formality  was  re- 
quired for  the  execution  of  the  testamentary  power,  the 
Ecclesiastical  Coiul;  was  the  sole  Judge  of  the  validity  of 
the  instrument. 


A  party  had  a 
power  to  ap- 
pobt  by  will 
executed 
without  any 
particular 
formality. 
Upon  a  peti- 
tion to  obtain 
the  fund  out 
of  Court, 
Held,  that  it 
was  not  ne- 
cessary to 
produce  the 
original  will, 
but  that  the 
evidence  of 
the  probate 
was  sufficient 
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The  Master  of  the  Bollb  held  that  H  w&a  not 
necesaaiy  to  produce  the  orig^nnl  will  in  tfaia  case,  ob* 
serving  that  the  question  was,  whether  such  a  will 
existed  or  not  ?  That  the  Ecdesastioal  Court  was  the 
exclusive  Judge  of  that,  and  that  its  determination,  on 
that  point,  properly  appeared  from  the  probate,  (a) 

(a)  Bamet  v.  VmceiU^  5  E.  F.  Moo.  201.,  and  1  Ftct.  c.  86.  #.  10. 


Dec.  4. 


RICHARDSON  v.  WARD. 


The  Master 
was  ordered 
to  settle  a 
conveyance. 
An  infant  was 
interested  in 
the  property, 
but  was  not  a 
necessary 
party  to  the 
conveyance. 
Held,  that 
the  words 
"  if  the  par- 
ties disagree  * 
might  t>e  in- 
serted in  the 
order. 


npHE  Master  was  ordered  to  settle  the  conveyance  of 
-^    an  estate  in  which  an  infant  was  interested.     The 
Registrar  having  declined  inserting  in  the  draft  minutes 
"  if  the  parties  disagree  "  (a), 

Mr.  Kennion  mentioned  the  subject  to  the  Court 
He  stated  that  the  testator  had  devised  his  estate  to 
trustees,  giving  them  full  powers  to  seU  and  ^ve  re- 
ceipts for  the  purchase  money ;  and  he  argued  that,  as 
the  infant  would  not  be  called  on  to  execute  the  deed, 
it  would  not  be  necessary  for  the  Master  to  settle  the 
convejrance,  unless  the  parties  thereto  disagreed. 

Mr.  Bwir^  for  other  parties,  said,  it  was  clear  that  the 
infant  would  not  be  party  to  the  deeds. 

The  Master  of  the  Rolls. 

I  do  not  understand  why  there  should  be  any  ol>* 
jection  to  inserting  these  words,  if  the  infant  is  not  to 
be  party  to  the  deeds.  If  the  deed  were  to  be  executed 
by  the  infant,  it  would  be  otherwise. 

(a)  Calvert  t  Godfrey,  2  Beavan,  267. 
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BROWN  V.  LEE.  Dec.  6. 

nnHE  Defendant,  being  In  contempt  upon  an  attach-  The  sum  of 
-*-     ment  for  want  of  answer,  filed  bis  answer,  and  the  proper 

tendered  to  tbe  Plaintiflf's  solicitor  tbe  sum  of  IS*.  8rf.,  •mount  pay- 
mi  •  •hie  to  clear  a 
as  tbe  costs  of  an  attachment  executed.     Ihis  was  re-  contempt  on 

fused,  on  the  ground  of  tbe  amount  being  insufficient.  *°  attachment 
'  o  ^  ^  o  executed. 

For  the  puipose  of  determining  tbe  question, 

Mr.  Ttimer  and  Mr.  Elderitm  now  moved  to  take 
the  answer  off  tbe  file.  They  ai^ed  that  the  sum  ten- 
dered was  inadequate,  for  the  oosts  reallj  incurred  were 
between  2/.  and  3Z..  That  ISs.  8<f.  waA  the  amount 
payable  before  the  abolition  of  the  office  of  Six  Clerk  ; 
but,  by  the  General  Orders  then  made  (a),  the  Clerks  of 
Records  and  Writs  were  allowed  Ss.  for  sealing  an  at- 
tachment, and  the  solicitor  Qs.  8d.  for  preparing  it,  and 
that  these  charges  alone  exceeded  the  Us,  Sd.  tendered. 
Again,  by  the  120th  Order  of  May  1845  (J),  a  solicitor 
became  entitled  to  the  costs  of  the  execution  of  writs. 
They  also  cited  Haynes  v.  Battle). 

The  Masteb  of  the  Rolls. 

In  all  times,  a  contempt  for  want  of  answer  might  be 
cleared  by  filing  the  answer  and  payment  of  13^.  Sd» 
costs,  (d)  Then  come  the  General  Orders,  prescribing 
the  fees  to  be  taken  for  particular  things ;  but  nothing 
is  said  as  to  this  matter.  The  Plaintiff's  solicitor  now 
demands,  not  the  sum  heretofore  invariably  paid,  but 
something  more. 

I  must  refuse  the  application. 

(a)  .  32d  Order,    Oct.  1848,  (c)  6  Beavan,  14t0. 

Schedules  2  &  6  ;  Ord.  Can,  222.  (d)  See    I  SmUh's  Pr,  208. 

225.  (3d  ed.)   1  HarmorCs  Pr.  238. 

(6)  Ord.  Can.  333.  (7th  ed.) 
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Jan.  19.:       ^  MITCHELL  V.  KOECKER. 

Feb,  10.        y^.   /JA*^-  4.4^  . 


A  bill  sought  riiHIS  case  came  on  upon  a  demurrer  put  in  b^  th  ^ 
the  returns^  Defendant  to  the  Plaintiff  *8  supplemental  bill, 

made  by  the 

the  Commifl.  ^^^  original  bill,  filed  on  the  Ist  February  1848, 
■ioncrBofpro-  gtated  an  agreement  entered  into  by  the  Plaintiff  in 

Dertv  t&x 

The  object  of  June  1847,  for  the  purchase  of  the  Defendant's  buoness 
Shinto  shwr  ®^  practice  as  a  Dentist.  It  was  alleged,  that  the 
that  the  De-  Plaintiff  had  been  induced  to  enter  into  the  agree- 
Bented\hAt^"  ment,  hj  the  false  and  fraudulent  representations  of 
the  profits  of  the  Defendant,  and,  amongst  others,  by  the  false  re- 
were  less  than  presentation  that  his  practice  was  worth  from  \6Q0L 
'^^^^^^^  to  20QOL  per  annum,  and  was  of  the  highest  order. 
Plaintiff  who  The  bill  prayed,  that  the  agreement  might  be  declared 
iL**  Adi"^  ^  ^®  fraudulent  and  void,  and  for  other  relief. 

iDurrerwas 

""wi^ther  a  ^^®  supplemental  bill  alleged,  that,  in  July  1848,  the 

discovery  of  Defendant  made  a  return  to  the  Commissioners,  in  the 

returns  could,  ^^  called  "  the  Commissioners  of  Property  and  Income 

under  any  cir-  Tax"  (meaning  Commissioners  actincr  under  the  statute 
cumstances,  a       \y  \  m.        ..1.  «• 

be  compelled,    5  &  6  Vict  c.  35.),  a  return  of  his  gams  m  his  profession 

qtugre.  ^^  employment  as  a  Dentist  for  the  year  1847,  and 

therein  represented  such  gains  to  be  less  than  the  sum 
of  500/.,  and  mode  a  solemn  declaration  that  such  sum 
was  true,  and  thereupon  his  return  was  accepted,  and 
he  was  assessed  accordingly.  The  bill  stated,  that  the 
Defendant  had  carried  on  the  business,  on  his  own  ac- 
count, since  the  original  bill  was  filed ;  and  it  prayed, 
that  the  Plaintiff  might  have  the  benefit  of  the  matters 
therein  stated,  as  if  they  bad  been  stated  in  the  original 

biU. 


CASES  IN  CHANCERY.  381 

bUL     To  the  discovery  prayed  by  this  bill,  the  Defend-        1849. 
ant  demurred,  on  the  ground  that,  by  answering,  he     -mT^'^^ 
might  expose  himself  to  penalties*  v. 

KOBCKES. 

Mr.  Purvis  and  Mr.  Wright^  in  support  of  the  de- 
murrer. 

Mr.  Turner  and  Mr.  James  Andersen  for  the  bill, 
cited  The  King  y.  Clarke,  (a) 

The  Masteb  of  the  Bolls  reserved  his  judgment 


TTie  Master  of  the  Rolls.  Feb.  lo. 

I  am  of  opinion  that  the  onlj  real  and  substantial 
object  of  the  supplemental  bill  is,  to  obtain  from  the 
Defendant  a  cUsoovery  of  his  return  to  the  Commis- 
uoners  of  Property  and  Income  Tax  for  the  year  1847. 

If  the  Defendant  represented  to  the  Fhuntiff  that 
his  income  from  his  profession  was  from  16007.  to 
20007.  a  year,  and  represented  to  the  Commissioners 
that  his  income  from  the  same  source  was  less  than 
600/.  a  year,  and  if  the  time  referred  to  in  the  two 
representations  were  the  same,  as  the  Plaintiff  seems  to 
allege,  one  or  other  of  the  representations  was  certainly 
false.  If  the  representation  made  to  the  Plaintiff  was 
false,  the  Plaintiff  might,  on  that  ground  alone,  be  en- 
titled to  relief:  if  the  representation  made  to  the  Com- 
missioners were  false,  the  Defendant  would  be  liable  to 
the  penalties  imposed  by  the  statute  in  such  cases,  (i) 

Considering  the  provisions  contained  in  the  Act  for 
proYcnting  or  avoiding  disclosure  of  the  returns  made 

under 

V  (a)  8  2Vrm  Sep.  880.  {b)  Sects.  186, 187, 188. 
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under  Schedule  D,  It  may  well  be  doubted,  whether  a 
bill  for  the  discovery  of  the  returns  could  be  sustained, 
even  if  the  discovery  could  be  enforced,  without  ez^ 
posing  the  Defendant  to  the  risk  of  penalties.  It  Was 
argued,  tibat  the  Plaintiff  desired  only  to  establish  the 
truth  of  the  return  to  the  Commissioners,  and  that  as 
the  result  would  not  render  the  Defendant  liable  to  any 
penalty,  the  discovery  might  be  lawfully  required;  but 
I  think  otherwise.  You  require  the  Defendant,  on  his 
oath,  to  speak  the  truth ;  and  it  appears  .to  me  quite 
clear,  that  in  the  case  which  may  probably  exist,  the 
disclosure  of  the  truth  may  render  him  liable  to  penal- 
ties, and,  for  that  reason,  I  allow  the  demurrer. 


Note.  —  See  i>tf  v.  Head,  5  Beavan,  38J, ;  The  Earl  of  LicJi- 
Jield  V.  B(md,  6  Beavan,  88. ;  Fither  v.  Price,  ante,  p.  194. 


1848. 

Nov.  22,  23. 

1849. 

Feb.  10. 


The  NORWICH  Railway  Company  v.  WODE- 

HOUSE. 


rpHE  facts  of  this  suit  are  fully  detailed  in  the  judg« 
ment  of  the  Court ;  but,  in  order  to  understand  the 


A  landlord 
entered  into 
some  arrange- 

tenMtfor  '  ««"°^fi*it»  it  i»  necessary  to  prefix  the  following  state- 
lease  for  eight    ni«nt 

wards,  a  rail-"  Baye9^ 

way  company,  being  in  want  of  part  of  the  farm,  agreed  with  the  landlord  for  its 
purchase.  Subsequently  to  this,  by  some  misuke,  the  landlord,  on  the  same  day, 
granted  a  lease  of  the  whole  farm  to  the  tenant,  and  Conveyed  a  part  of  it  to  the 
company.  A  question  also  arose,  underthe  agreement,  whether  the  landlord  or  the 
Company  was  to  make  compensation  to  the  tenant.  The  Company  took  possession, 
and  the  tenant  brought  ejectment.  Held,  under  these  circumstances,  that  the  Com- 
pany could  maintain  a  suit  to  stay  the  ejectment  and  ascertain  the  rights,  and  ao 
enquiry  was  directed. 
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Bayes,  a  tenant  of  Lord  JVodehouse^  was,  as  he  .1849. 

alleged,  entitled  to  a  lease  of  the  Kimberley  Farm  for  ^^t"*""*^ 

a  term  of  eight  years,  and  a  draft  lease  had  been  pre-  Nobwich 

pared  and  sent  to  him  on  the  18th  of  January  1843,  (^ompw^ 

which  was  not  finally  completed  or  executed.  «• 

WODBHOUSS. 

On  the  2nd  of  June  1845,  the  Plaintiffs,  requiring 
part  of  the  farm  for  their  railway,  entered  into  an 
agreement  with  Lord  JVodehouae^  by  which  it  was 
ligreed,  that  the  company  should  pay  the  sum  of  5000/. 
for  the  purchase  money  for  any  lands  belonging  to  the 
settled  estates  of  Lord  Wodekouse  in  Kimberley  to  be 
taken  for  the  railway,  not  exceeding  thirty  acres,  and 
should  also  pay  to  the  tenants  or  occupiers  of  any  part 
of  the  land  not  in  the  occupation  of  Lord  IVodehouse 
(other  than  tenants  whose  holding  should  be  of  longer 
duration  than  one  year  after  the  railway  should  be  com« 
pleted),  fiill  compensation  for  their  terms  and  other 
rights  and  interests  in  the  lands,  and  for  any  crops 
thereon  which  might  be  destroyed,  and  also  satisfy  all 
other  claims,  if  any,  which  such  tenants  might  have 
upon  or  against  Lord  Wodehouse. 

The  Bailway  act  passed  in  July  1845.  The  sum  of 
50002.  was  paid  into  the  Bank  of  England.  On  the 
2nd  of  September  1845,  the  railway  was  staked  out  over 
the  farm,  and,  on  the  6  th  of  October  1845,  the  Plaintiffs, 
assuming  that  Mr.  Bayei  was  only  tenant  at  will  or 
from  year  to  year,  gave  him  notice  that  they  were  ready 
to  treat  with  him  for  the  purchase  of  his  property,  or 
as  to  the  compensation  to  which  he  was  entitled.  Mr. 
Sayes  returned  no  answer  to  this  notice,  and  the  Plain- 
tiffs, on  the  9th  of  December,  broke  the  soil  of  Kimberley 
Farm,  and  began  the  cuttings  necessary  for  the  con- 
struction of  the  railroad,  and  they  took  possession  of 
twelve  acre*  and  a  half  of  the  farm.. 

According 
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1849.  Aocotding  to  Mr.  Bayvit  statement,  he,  in  Deeeai&cr 

^r;v-w     1845,  claimed  to  be  entitled  to  a  gieter  holding  than 


n.;^<(> 


Norwich      as  a  tenant  firom  year  to  year,  and  to 

£npii^     a<^co'^°gl7»  >^d  about  the  aune  time  applied  to  haTe 

V.  the  draft  lease  completed. 

WoDBnovfs. 

On  the  14th  of  Fdnmary  1846,  Lord  IVoddumu  exe* 
cated  two  deeds,  by  one  of  which  he  cooTeyed  to  the 
Pliuntiflb  the  part  of  the  JSmberley  Farm  taloen  for 
the  railway,  and  covenanted  for  title,  and,  by  the  other, 
he  granted  to  Bayes  a  lease  of  the  whole  of  the  same 
farm  for  a  term  of  eight  years  from  the  11th  of  Oc- 
tcber  1844.  Some  discussion  and  correspondence  took 
place,  and  in  the  end,  Mr.  Bayes  brought  his  action  of 
ejectment  to  recover  from  the  Bailway  Company  the 
possession  of  that  part  of  the  Kimberlty  Farm  which 
had  been  conveyed  to  them  by  Lord  Wodehnue. 

On  the  28th  of  January  1847,  the  Phuntiflb  filed 
this  bill  against  Bayes  and  the  executors  of  Lord 
JFodehouse,  praying  that  the  rights  and  liabilities  of 
the  Plaintiffd  and  Defendants  in  respect  of  the  lands 
in  question  might  be  ascertained  and  declared,  and 
asking  a  declaration  that  Bayes  was  not  entitled  to  re- 
ceive any  compensation  from  the  Plaintiffs ;  but  that, 
if  it  should  appear  that  he  was,  then  asking  to  have 
the  amount  ascertained,  and  offering  to  pay  it ;  but,  in 
that  case,  praying  that  the  executors  of  Lord  fVodc' 
house  might  repay  them  what  they  should  so  pay  to 
Bayes,  and  for  further  relief. 

Bayes  insisted  on  compensation  by  virtue  of  his  right 
under  the  lease  and  the  alleged  prior  agreement. 

• 
The  executors  of  Lord  Wodehouse  seemed  deurous 
to  be  neutral  in  the  contest^  alleging  that  they  had 

notlung 
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nothing  to  do  with  the  question  of  compensation,  and        1849. 
that  Bayes  had  no  right  to  compensation  from  them.  f^^ 

NOBWICR 

The  railway  was  completed  on  the  10th  of  February     CompaSj 
1847.  ^     »• 

WODBHOUSI. 

Mr.  Turner  and  Mr.  Chapman  for  the  Plaintii&. 
The  conflicting  claims  in  this  case  are  of  such  a  nature, 
that  the  Plaintiffs  have  been  necessarily  driven  into  a 
court  of  equity  to  have  them  settled,  when  Bayes  at- 
tempted to  eject  them  from  a  portion  of  the  line  of 
their  railway.  In  cases  of  complication  of  title,  and 
where  a  multiplicity  and  circuity  of  action  would  be 
the  result  of  proceeding  at  law,  this  court  will  exercise 
jurisdiction,  though  there  may  be  a  legal  remedy :  Nixon 
V.  Robinson  (a),  Trant  v.  Bury,  (6) 

There  being  no  issue  joined  between  the  co*  De- 
fendants, the  Court  must  direct  an  enquiry, 

Mr.  Roupell  and  Mr.  Folktt  for  the  Defendant  Bayes. 
As  against  Bayes^  this  is  not  a  proper  case  for  the  ex- 
ercise of  the  jurisdiction  of  a  court  of  equity ;  for  the 
question  between  him  and  the  railway  is  merely  one 
of  quantum  of  compensation,  to  be  determined,  like  all 
other  compensation  cases,  by  the  ordinary  legal  modes 
of  proceeding.  There  was,  in  1843,  an  existing  binding  ^ 
agreement  between  the  landlord  and  tenant,  evidenced 
by  the  draft  lease  and  the  subsequent  receipt  of  the 
rent ;  the  only  difficulty  was  created  by  the  subsequent 
agreement  between  the  railway  company  and  Lord 
Wodehousey  to  which  Bayes  was  not  a  party.  This  suit 
is  in  the  nature  of  an  interpleader  suit,  but  bringing 
before  the  Court  persons  between  whom,  as  regards 

the 

v/    (a)  2  Jmui  i  Lot,  4.  (h)  ZJ.  i  Goo,  (i.  Sug.)  78» 

Vol.  XL  Ce 
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1649«  the  PlaintifiB'  claim,  there  u  no  priTity.    Thit  i$  quite 

^"■^^  informal     A«  to  Lord  JVodehoute^  liability  to  the  Com^ 

NoRwica  pony,  that  is  a  matter  to  be  settled  between  than  alone* 

Qomom  ^^®  Plaintiffs  haye  no  right  to  mix  Bojfeg  up  with  their 

V.  dbputes  with  the  executors  of  Lord  fVodehause. 

WonMioota; 

Mr.  WalpoU  and  Mr.  Chandlm,  for  the  executom  of 
Lord  fFodehouie,  axgued  that  there  had  been  no  valid 
sgreement,  and  that  the  lease  was  execated  under  a 
mistake^  and  had  become  void  on  the  deatji  of  Lord 
fVodehotue,  Lu4ford  y.  Barber  (a) ;  that  if  Biyes  was 
entitled  to  what  he  claimed,  the  Company  were,  by  the 
terms  of  their  agreement  with  Lord  fFodehouse,  liable 
to  pay  it. 

Mr.  Turner  in  reply. 

Barnard  v.  WaUk(b),  and  8  &  9  Vict,  c.  18.  m  49. 
122.  were  also  cited. 

Tke  Master  of  the  Bolls.  I  am  inclined  to  tlunk 
the  jurisdiction  may  be  maintained.  I  will  look  oyer 
the  pleadings  to  see  whether  the  Court  can  entertain 
jurisdiction  in  this  singular  case* 


Feb.  \o.         The  Master  of  the  Rolls. 

The  farm,  called  Kimberley  Farm^  was  part  of  the 
settled  estates  of  the  late  Lord  Wodehouse,  who  had  a 
life  interest  therein,  with  a  power  of  leasing.  Prior  to 
the  year  1843,  the  Defendant,  Thomas  Bayes,  was  in 
possession  of  Kimberley  Farm^  under  a  lease,  which,  he 
says,  was  not  to  expire  till  the  11th  of  October  1844: 

he 

(fl)  1  Term  Rep.  90.  {h)  .  Cr. .  4-  Ph.  85.,    and    2 

Fail  way  Casct,  162. 
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he  was  also  in  possession,  und^r  Lord  fFodehouse,  of  an  1849. 

adjoining  farm  called  Wicklewood^  and  of  a  brick-jrafd.  ^^ST^^ 

He  paid  rent,  400Z.  for  Kimberley,  307.  for  the  brick-  Norwich 

yard,  and  120/.  for  Wicklewoodi  in  all  65Ql  a  year.  ^^^y 


He  proposed  to  Lord  Wodehouse  to  grant  him  a  lease 
of  the  whole.    Lord  Wodehause  was  willing  to  do  so  for 
a  term  of  eight  years,  and  Mr.  Oilman^  the  solicitor 
and  agent  of  Lord  Wodehousey  prepared  the  draft  of  a 
proposed  lease.     Some  question  having  arisen  whether 
Mr.  Bages  would  prefer  the  tithe  being  paid  by  him- 
self or  by  Lord  fVodekouse,  Gibnan,  to  accommodate 
him,  proposed,  that  the  rent  for  Wicktettood  should  be 
140/.  a  year  if  the  tithe  were  to  be  paid  by  Lord  tVode-^ 
house^  but  120/.  only  if  the  tithe  were  to  be  paid  by 
Mr.  Bayet^     The  draft  lease,  aild  a  letter  explaining 
this,  were  sent  by  Mr.  Gilman  to  Mr.  Bayes  on  the 
18th  of  January  1643.     The  draft,  as  sent,  was  in  an 
incomplete  form,  for  the  purpose  of  leaving  it  at  the 
option  of  Mr*  Bayei  to  have  the  draft  completed  and 
adapted  to  a  le^e  free  from  tithe,  or  liable  to  tithe,  as 
he  preferred. 

It  does  not  appear  that  Mr.  Bayes  declared  his  op- 
tion as  to  the  tithes,  or  applied  for  the  lease,  which  wad 
offered  to  him  at  any  time  before  the  end  of  the  year 
1846. 

In  the  mean  time,  certain  persons  were  soliciting  an 
act  of  parliament,  to  empower  an  existing  Railway 
Company  to  make  a  railway  from  fVymondkam  to  East 
Dereham.  This  projected  railway  was  intended  to  pass 
through  Kimberley  Farm,  and  was,  at  first,  opposed  by 
Lord  Wodehouse;  but,  on  the  2nd  of  June  1845,  an 
agreement  was  entered  into  between  Adam  Duff  and 
CharUi  Tyndakf  two  persons  acting  as  Directors  of 
J  Cc  2  the 


V, 
WoDEHOVSB. 
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1849.       the  projected  undertaldngy  of  the  one  part,  and  hofi 

""^^^ir^^     Wodehome  of  tiie  other  part  (  whereby  it  was  agp^eofb 

Norwich     that  Lord  Wodeliou^  should  withdraw  his  opposition! to 

£^^^y     the  bill  and  that  if  the  biU  should  pass  into  alaw*  th<i 

«.  Company  should  pay  into  the  Bank  of  England  the  sun 

WoDBKOiAB.  ^£  5000/,,  as  and  fw  the  purchase-money  for  any  quantit)[ 

of  lands  belonging  to  the  settled  estates  of  Lord  fFod^ 
house  in  Kimberley  and  other  parishes,  which  should  be 
taken  for  the  railway,  not  exceeding  altogether  thirty 
acres,  and  should  also  pay  to  the  tenants  or  oocupietB 
of  any  part  of  the  land  not  in  the  occupation  of  Lord 
Wodehouse  (other  than  tenants  whose  holding  should 
be  of  longer  duration  than  one  year  after  the  railway 
should  be  completed),  full  compensation  for  their  terms 
and  other  rights  and  interests  in  the  lands,  and  for  any 
crops  thereon  which  might  be  destroyed ;  and  also  sa* 
tisfy  all  other  claims,  if  any,  which  such  tenants  might 
have  upon  or  agunst  Lord  Wodehouse.  Lord  Wode* 
Jiotise  covenanted  to  make  a  good  title,  and  execute  all 
necessary  conveyances,  in  which  were  to  be  included  all 
such  provisions  as  should  be  necessary  to  carry  into  &11 
effect  the  true  intent  and  meaning  of  the  agreement 

After  this  agreement  was  entered  into,  and  in  July 
1845,  the  act  of  parliament  was  passed,  enabling  the 
Plaintiffs  in  this  cause  to  construct  the  railway  leading 
from  Wymondham  to  East  Dereham,  and  passing  through 
Kimberley  Farm. 

The  sum  of  5000/.  was  paid  into  the  Bank  of  Eng* 
land,  and  the  Pkuntiffs  took  possession  of  so  much  of 
the  land  as  they  wanted,  including  12  acres,  2  roods^ 
10  perches,  part  of  Kimberley  Farvru  On  the  2nd  of 
September,  the  railway  was  staked  out,  and,  on  the 
6th  of  October  1845,  the  PlaintiflSs,  assuming  that  Mr. 
Bayes  was  only  tenant  at  will  or  fix)m  year  to  year^ 

gave 
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gave  him  notice,  that  they  wene  retAj  to  treat  with  1849. 

him  for  the  purchase  of  his  interest,  or  as  to  the  com-  ^^ph^*^ 

pensatiott  to  wluch  he  was  entitled, -^  and  Mr.  Bayes  Norwich 

having  returned  no  answer  to  this  notioey  the  Plaintiffs,  Company 

on  the  9th  of  December;  broke  the  soli  on  Kimberley  v. 
Farm,  and  b^an  the  cuttings  necessary  for  the  con« 
stniction  of  the  load          ' 

During  all  this  time,  Mr.  Bayes  had  not  only  made 
na  application  for  the  lease^  of  which  ih»  unsettled  draft 
had  been  sent  to  him  in  Janmn^  1848 ;  but  he  had  not 
6ven  answered  whether  he  would  pay  for  Wiekkwood  a 
rent  of  1402.  free  from  tithe,  or  a  rent  of  1202i,  remain- 
ing himself  liable  to  titiies.  But  ta  December  1846,  he 
Sftys,  that  he  churned  to  be  entkled  to  a  greater  hol(fing 
than  as  a  tenant  fix)m  year  to  year,  and  to  compensation 
accordingly,  and  that  his  agent  produced  to  an  agent  of 
the  Phdntifis'  Ae  dmft  lease  whkh  had  been  sent  to 
him  by  Mr.  Oilman  on  the  18th  of  Jhrma-n/ 1843. 

About  the  same  time,  Mr.-  6^tMian>  who  has  been 
examined  ad  a  witness,'  teforms  us,  that  JBdry^tf  applied 
to  him  to  have  the  draft  lease  completed,  and  wished  to 
have  a  longer  term,  which  was  refused; 


I  -I 


^  Mr.  Gilman,  for  reasons  whi^h  he  states,  says,  that 
he,  considered  the  applications  of  Bay^s,  in  December 
1845  and  January  1846,  were  only  to  have  a  lease 
granted  to  him  of  such  portions  of  the  farms  as  were 
not  taken  by  or  sold  to  the  Flahitiifs;  and  that  to  such 
'  applications,  so  understood.  Lord  WodekouM  consented ; 
but  that .  after  the  draft  had  been  returned  to  him, 
he,  as  the  solicitor  of  Lord  JFodehouse,  caused  the 
same  to  be  engrossed,  but,  by  accident,  without  having 
nmde  any  deduction  in  the  quantity  of  land  or  number 
of  acres  originally  inserted  in  the  draft ;  and  on  th^ 

Ce  3  14th 
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1849.        14th  February  1846,  Lord  fFodehause,  on  the  advioe  of 

'^"^JUK^^*^     Mr.  Gtlman,  execated  two  deeda.     One  was  a  deed 
The 

KoRwicfi     poll,  executed  hj  him  in  pursuance  of  the  contract  of 

O^m^j      *^®  2^  •^"''^  ^^^^  ^^^'^  ^'^^  Plaintiffs,  whereby  he  con- 
V.  veyed  the  land  (including  the  portion  of  JRmberhjf 

^  *  Farm),  to  the  Plaintiffs,  and  covenanted  that  the 
Plaintiffs  should  hold  and  enjoy  them  absolutely  dis* 
charged,  or  otherwise  by  him,  his  heirs,  executors,  or 
administrators,  indemnified  from  and  against  all  incum- 
brances, and  all  estates,  rightSi  and  interests  made  or 
suffered  by  him,  or  any  of  bis  ancestors,  or  any  person 
denviDg  title  under  him  or  them>  or  aay  of  them. 

The  other  deed,  exeouted  by  Lord  fVodehouie  on  ths 
same  14th  February  1846,  was  an  indenture  of  leasee 
whereby  he  granted  to  Mr.  Bayes  a  lease  of  fFtekletoood 
and  Kimberley  Farms,  including  the  lands  conveyed  tQ 
the  Plaintiffs,  for  a  term  of  eight  yeari,  ftom  the  lltb 
October  1844, 

Mr.  Gilman  says,  that  according  to  the  best  of  his 
knowledge,  remembrance  and  belief,  liord  Wodekouu 
executed  the  conveyance  to  the  Plaintiffs  before  be  ex-» 
ecuted  the  lease  to  Bayes. 

Under  these  circumstances,  it  is  plain,  that  there  was 
a  misunderstanding  between  the  parties* 

The  Plaintiffs,  having  obtained  their  conveyance  and 
covenant,  bad  no  reason  to  think  that  Mr,  Bayes  was 
entitled  to  any  interest  under  a  lease. 

Mr.  BayeSy  having  actually  obtained  a  lease,  naturally 
enough  relied  upon  it. 

And,  according  to  the  suggestion  of  Mr.  .Gilman^ 
Lord  Wedehoutey  before  the  14th  February^  not  only  did 

not 
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QQt  think  Mr.  Bayes  •ntitled  to  a  lease  msooidbg  to  1849. 

the  draft  of  January  1843,  but  actually  luidentood^  ^*^rh^ 

that  th0  parts  of  Kimberky  sold  to  the  Flamti&  were  Nokwich 

not  included  in  the  lease  which  he  executed  on  the  ^^^^ 

14th  February ^  and  he  could  not  think  that  Mr.  BayeM.  v. 

was  or  could  be  entitled  to  any  compensation  from  the  ^*'*'"®''"' 
Flaantifia  or  any  one  else,  beyond  such  as  he  might 
<dain»  as  tenant  at  will*  or  from  year  to  year. 

The  first  question  openly  madei,  seems  to  have  ha4 
reference  to  the  construction  of  the  agreement  of  the 
2d  June,  by  which  the  Phontiffs  agreed  to  pay  to  the 
tenants  and  occupiers,  other  than  those  whose  tenure  or 
holding  should  be  of  longer  duration  than  on^  year  after 
the  railway  should  be  completed,  fiiU  ccwpensation  for 
their  terms  and  other  rights  and  interests,  and  for  their 
crops,  and  also  satisfy  all  other  claims^  if  any^  which 
stccA  tenants  or  occupiers  might  harej  by  ireason  of  the 
railway,  upon  or  [against  Lord  fFodehowe,.  The  word^ 
**  such  tenants  or  occupiers  "  would  seem  to  mean  those, 
unmediately  before  referred  to,  vifr,  sueh  as  those 
whose  tenure  or  holding  should '  be  of  longer  duratioii 
than  one  year  after  the  railway  should  be  completed* 

It  does  not  appear  when  Mr.  Gilman  first  became 
aware  of,  that  which  he  called,  the  accident,  by  which 
the  lands  conveyed  to  the  Plaintifib  were  not  omitted 
from  the  lease  granted  to  Bayes.  But  when  he  was 
informed  that  claims  had  been  made  by  a  Mr,  Smith 
and  by  Baye$,  he  thought  proper,  by  his  letter  of  the 
80th  March  1846,  to  refer  to  the  agreement  of  the 
Sd  June  1845,  as  stipulating  that  the  Directors  should 
satisfy  all  other  claims,  if  any,  which  the  tenants  or  oo^ 
cupiers  might,  by  reason  of  the  railway,  have  upon  or 
against  Lord  Wbdehouse.  The  important  word  ''such *^ 
and  its  antecedent  were  brought  to  his  attention  in  the 

C7c  4  next 
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next  letter  which  he  received  from  the  Solicitor  of  the 
Phuntiffiy  and  the  correspondence  seems  to  haye  there* 
upon  ceased  till  the  30th  May,  when  the  Plidntiib 
wished  to  know  whether  they  might  settle  the  ctattms 
of  the  tenants,  including  the  claims  of  Bayet,  as  thejr 
thought  best,  and  as  they  would  do,  if  no  other  party 
were  concerned,  without  prejudice  on  either  side,  as  to 
Lord  fFodehau9e*B  liability  on  the  subject,  and  in  the 
same  manner  as  if  the  sums  paid  to  the  tenant  were  en- 
forced at  law.  This  seems  to  have  been  a  reasonable 
proposal,  and  might  have  been  properly  complied  with ; 
but  Lord  Wodeheute  unfortunately  died  on  the  day 
after  the  letter  containing  it  was  written,  and  no 
answer  was  given  to  it,  and  a  subsequent  attempt  to 
settle  with  Mr.  Baye$  did  not  succeed. 


There  was  a  further  correspondence  in  September  and 
December  1846 ;  but  no  arrangement  was  made,  aod,  in 
the  end,  Mr.  Bayes  brought  his  action  of  ejectment 
against  the  Plaintiffis,  to  recover  possession  of  that  part 
of  Kimberley  Farm  which  had  been  conveyed  to  them 
by  Lord  fVodehouse,  of  which  they  had  taken  posses- 
sion, and  over  which  they  had  made  the  road  which 
was  completed  on  the  lOth February  1847.  But  before 
ihat  day, — viz.,  on  the  28th  January  1847, — the  Plain- 
tiffs filed  this  bill,  praying,  that  the  rights  and  liabilities 
of  the  Plaintiffs  and  Defendants,  in  respect  of  the  land 
in  question,  might  be  ascertained  and  declared  under  the 
directions  of  the  Court ;  and  asking  a  declaration,  that 
Bayes  was  not  entitled  to  receive  any  compensation 
from  the  Plaintiib.  But  that  if  it  should  appear  that 
he  is,  then  asking  to  have  the  amount  ascertained,  and 
offering  to  pay  it,  and,  in  that  case,  praying  that  the 
executors  of  Lord  fVodehouse  may  repay  them  what 
ibey  shall  so  pay  to  Bayesj  and  for  furthw  relief* 


After 
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)!<t  After  the  bill  was  filed^  and  on  the  Sth  April  1847»       1849. 
'Mr.  Bayes  oflTered  to  accept  the  compensation  awarded     ^"^mT^ 
cib  inm.  as  a  yearly  tenant ;  and  I  think  it  yeij  unfortu-     Norwich 
mile  for  all  parties,  that  his  offer  was  not  consented  to.      co^l^nv 
The  Pliuntiflb  expressed  their  regret  that  Mr.  Bayes  ^     v. 
should  be  involved  in  a  litigation  about  a  claim  which 
they  did  not  contest,  as  against  him,  but  were  compelled, 
My  other  parties,  to  abstain  from  settling  bj  mutual 
•figreement. 


WODBHOUSB. 


)  I ' 


Mr.  BayeSf  hj  his  answer,  insisted,  that  before  the 
lease  was  granted  to  him  on  the  14th  of  February  1846, 
he  had  a  right  to  it  under  a  previous  contract,  of  which 
he  could  have  compelied  the  epedfic  performance,  and 
he  chdmed  to  be  entitled  to  receive  the  compensation 
which  might  be  due  to  him  from  the  Plaintiffi,  without 
regard  to  any  agreement  between  ihem  and  Lord 
JFodehouMe^ 

The  execators  of  Lord  JFodehause,  by  their  answer, 
do  not  deny  the  agreement  of  the  2nd  of  June  1845,  or 
that  the  lease  to  Bayes  was  executed  by  Lord  Wode^ 
house  on  the  14th  of  February  1846 ;  but  they  never- 
theless say,  that  they  neither  admit,  deny,  assert,  or 
dispute,  that  Bayes  is  entitled  to  compensation  in  re- 
spect of  such  lease,  such  compensation,  if  any,  being  a 
matter  with  which  they  have  nothing  to  do ;  however 
they  deny  that  he  is  entitled  to  any  compensation  from 
them  in  respect  of  such  lease* 

» 
• 

The  case  I  think  assumes  this  shape:  Lord  fFode^ 
house,  on  the  same  day,  conveyed  the  land  in  question 
to  the  P]aanti£b  free  from  any  lease,  and  afterwards 
granted  a  lease  of  the  same  land  to  Bayes.  From  the 
statement  of  Gibnan,  it  was  by  an  accident  that  the 
land  in  question  was  included  in  the  lease  to  Bayes. 

If 
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1849.       If  the  leaae  were  a  good  leaae,  Bay€$  is  entitled  io  ootn- 
^r^^    pensation  in  respect  of  it ;  but  the  execnton  nolfaw 

Norwich     admit,  deny,  aasert,  or  dispute  his  right 

Railway 
Company 

V.  Whatever  the  just  compensation  may  be,  the  Phufr- 

oDBHouffl.  ^ig.^  ^^  liable  to  pay  it  to  Baye$,  who  was  no  party  toi 

the  agreement  of  the  2nd  of  June  1846« 

If  they  pay  it  in  respect  of  the  lease,  either  by  agree- 
ment or  in  consequence  of  any  proceeding  to  which 
the  executors  are  not  parties,  it  is  plun,  that  the  exec- 
utors mean  to  dispute  the  payment,  if  any  liability  falla 
upon  them.  Now  this  depends  on  the  construction  of 
the  agreement  of  the  2nd  of  June,  by  whidi  Lord 
fVodehouse,  having  obtained  firom  the  Plaintiflb  so  largo 
a  compensation,  further  required  from  them  a  stipula* 
iion,  that  they  would  pay  the  compensations  to  tenants* 
other  than  those  who  had  holdings  longer  than  a  year; 
and  it  is  important  to  bear  in  mind,  that  Lord  fVode-- 
home  afterwaids  oonveyed  the  land  to  the  Plaintifi 
free  from  all  incumbrances. 

It  is  not  unreasonable  to  think,  thati  from  the  agree* 
ment,  it  was  properly  to  be  implied,  that  liord  Wode* 
house  would  pay  any  compensations  due  to  tenants 
holding  for  more  than  a  year. 

.  From  the  facts  stated  by  Mr.  Gibnan,  it  is  most 
probable,  that  Lord  Wod$houie  did  not  think  Baye$ 
entitled  to  hold  for  more  than  a  yearj  and  consequently, 
did  not  intend  to  pay  any  compensation  to  Batfei  ;  but 
nevertheless,  his  act,  founded  on  the  mistake  of  Oik 
man,  has  given  to  Bayes  a  lease,  which  may  or  may  not 
be  good,  according  to  circumstances,  which  do  not  now 
sufficiently  appear,  and  cannot,  on  this  occasion^  be 
demded  between  BMya  and  his  co^Defendaats, 

Lord 
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'Lord  W6deJiouMe*s  executors  teem  to  have  been  ad-  1849. 

viied,  and  I  suppose  they  think  it  reasonable  and  ^^^^C^ 

equitable,  that  the  consequences  of  this  difficulty,  oc-*  Norwicit 

casioned  probably  by  the  mistake  of  Gilmaji^  should  CotIdiuij* 

emtinely  fall  on  the  Plaintiffs,  who  must  pay  the  com«*  v» 

pensation  due  to  Bayesy  and  may  be  forced  to  pay  com-  <>«>»«®^»>» 
pensation  in  respect  of  the  lease  which  their  testator 
executed,  and  which  they  dispute. 


would,  however,  be  of  no  importance  to  the 
Plaintifb,  if  it  were  not  for  the  agreement  of  the  2nd 
of  June  1845,  or  if  the  executors  of  Lord  Wodehom^ 
had,  as  they  express  it,  nothing  to  do  with  the  com- 
pensation. But  supposing  the  sgreen^ent  to  admit  of 
the  oonstruotion  put  upon  it  by  the  Plaintiffii  (and  it 
seems  very  far  from  appearing,  that  it  may  not),  then 
the  eseoutora  have  a  direct  interest  in.  the  oompensa-. 
tion»  and  ought  not  to  hold  themselves  aloof,  whilst  the 
PiaintiiFs,  at  their  own  peril  and  without  the  means  of 
ascertaining  the  truth,  (which  are  4>r  ought  to  be  in  the 
power  of  the  executors),  are  left  to  contest  the  point 
with  Baye$. 

On  the  other  hand,  Bayes  proceeds  by  ejectment.  He 
has  not  proceeded  in  the  manner  pointed  out  by  th^r 
Act,  for  simply  ascertaining  the  value  of  his  interest^ 
but  he  claims  title  under  Lord  fFodehouie,  whose  exe- 
cutors rather  suggest  than  assert,  that  Bayei  could  not 
have  conceived  himself  to  be  entitled  to  a  lease  of  the 
land  sold  to  the  Plaintiffs ;  and  they  have  not  only  mad^ 
no  attempt  to  correct  the  error  or  accident,  as  Mr.  Cfil" 
man  calls  it  (if  it  was  one),  but  think  lit  to  assert»  that 
they  hitve  nothing  to  do  with  the  compensation,  ad« 
mitting,  however,  that  the  amount  depends  wholly  upoi^ 
the  validity  of  the  lease  geanted  by  Lord  fViodehalue  of 

this  land. 

BayeM 
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1849.  Bayes  ilimself  has  acted  in  an  equivocal  mtnider. 

^"^"Y"^^     He  says,  that,  in  1845,  he  was  entitled  to  a  lease  iMMter 

The 
Norwich     &  "^^did  agreement.     The  Plaintiffs  offer  to  treat' 'WitU 

Railway      y^^^^  f^p  compensation,  on  the  footing  of  his  being  iip^ 

V.  tenant  at  will  or  from  year  to  year.     To  this  offer,  or 

WoDBHousE.   notice,  he  gives  no  immediate  answer,  but,  with  full 

knowledge  of  it,  he  permits  the  Plaintiflb  to  take  pos- 
session of  the  land,  to  stake  out  the  road  thereon,  and 
to  cut  the  soil,  without  giving  them  the  least  intimation 
of  his  larger  dum,  till  some  time  after  the  time  when 
he  treated  with  Mr.  Oilman  for  his  lease,  under  which 
he  maintains  his  larger  claim,  and  brings  his  ejectment* 

The  Plaintiffs,  being  perfectly  willing  to  pay  what  is 
due  to  Bayes,  are  unable  to  ascertain  the  amount,  in 
consequence  of  a  dispute  between  the  co-Defendants. 
Each  of  them  wishes  to  have  the  question  decided  in 
his  own  way,  at  the  risk  of  the  Plaintiffs ;  and  they 
both  insist,  that  the  Plaintiffs  are  entitled  to  no  pro* 
lection  from  this  Court 

I  think,  however,  that  the  Plaintiffs  are  entitled,  as 
against  Bayes,  to  have  the  ejectment  stayed,  and  to  have 
the  assistance  of  this  Court  to  have  it  ascertained  what 
is  due  to  Bayes;  and,  further,  that  the  PUuntifis  are 
entitled,  as  against  the  executors,  to  have  it  ascertained 
and  declared,  whether,  in  case  the  lease  should  be  valid, 
the  executors  of  Lord  Wodehouse  are  not  bound  to  pay 
the  compensation,  if  any,  to  which  Bayes  may  be  en* 
titled  under  the  leasa 

Their  liability  is  founded  on  the  agreement  of  the 
2nd  of  June  1845.  If,  on  the  supposition  that  they  are 
liable  to  pay,  they  liave  a  claim  over  against  the  5000iL 
paid  into  Court  is  a  question  which  cannot  be  decided 

in  thiscause* 

Befer 
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.it^Befer  it  to  the  Master,  to  enquire  whether  a  valid        1849. 

a^veement  for  a  lease  of  the  land  in  question  subsisted  ^"^ST^ 

Uetween  the  late  Lord  Wodehouse  and  the  Defendant  Norwich 

Baget  on  the  2nd  of  June  1845.  ^l^ly 

WODEUOUSB. 


.  ii 


JAMES  V.  JAMES.  March  2. 

THIS  suit  was  instituted  for  the  administration  of  The  heir-at- 
law  IS  only 
an  estate,  (a)  allowed  costs 

as  between 
solicitor  and 

Mr.  Turner  and  Mr.  W.  M.  Jamei  for  the  Plaintiff,     client  in 

charity  cas^^ 
and  where  hej 

Mr.  Freeling,  Mr.  Hdldane,  and  Mr.  SHnton,  for  De-  "  *  ^^^* 
fendants. 


Mr.  Walpole  and  Mr.  Pitman^  for  the  heir-at-laWf 
claimed  to  be  entitled  to  costs  as  between  solicitor  and 
client* 

Mr.  Turner^  canird.  The  heir  is  not  entitled  to 
costs  as  between  solicitor  and  client,  except  in  charity 
cases,  (ft) 

The  Master  of  the  Rolls.  Yes,  and  where  he  is  a 
trustee.  He  must  have  his  costs  as  between  party  and 
party. 

(a) .  See  4  Beavan^  578.  AUomey  General  v.  The  Habere 

(b)  Currie  v.  P^,  17  Vet.  p.  dathert*  Company ,  4  B.  C,  C.  p. 

468. ;   The  AUomey-General  y.  177.  n.  (5th  ed.) 

Kerr^  4  Beavan^  p.  299. ;  but  see 
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Marek  8.  JONES  V.  POWELL. 

A  suit  abated  rilHE  original  bill  was  filed  by  three  female  infants 
riage  of  one  for  the  administration  of  the  estate,  and  a  decree 

?^^^r^  .  was  made  for  taking  the  accounts.  While  the  matter 
female  Plain-  ^ 

liflTs,  and  a  bill  wos  proceeding  in  the  Master's  office,  one  of  the  Plain- 
fiW  b  ^Lr*  *^*  married,  whereby  the  suit  abated.  The  other  two 
other  CO-  Plaintiffs  filed  a  bill  of  revivor  against  the  married 
aeainst  her  woman  and  her  husband  alone,  without  making  the 
and  her  hut-  trustees,  who  were  accounting  parties.  Defendants ;  and 
Held,  that  to  ^n  order  to  revive  was  obtained,  and  the  accounts  pro- 
such  a  bill,  all  ceeded  in  the  Master's  office.     The  causes  having  come 

accounting  ,        , 

parties  ought    on  for  further  directions  on  the  Master's  report, 

to  be  made 

Defendants, 

but  that,  under      Mr.  Ellis,  for  the  Plain tifis, 

the  circum- 
stances, the 
objection  had        Mr.  Renshaw,  for  the  trustees,  said  that  the  bill  of 

revivor  was  irregular  in  not  making  the  trustees  par- 
ties, and  that  for  their  protection,  he  must  insist  on  this 
objection. 

Mr*  Giffardi  contriu  The  order  to  revive  was  made 
previous  to  the  report,  and  was  served  on  the  trustees, 
who  afterwards  went  on  accounting  in  the  Master's 
office,  and  the  report  itself  recites  the  order  to  revive. 
-The  trustees  have,  therefore,  waived  the  objection. 

The  Master  of  the  Bolls. 

If  that  be  the  fact,  I  cannot  attend  to  the  objection ; 
though  I  think  that  all  accounting  parties  ought  to 

be 


been  waived. 
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be  Defendants  to  such  a  bill  of  revivor,  otherwise  they        1849* 

wonld  not  know  to  whom  they  have  to  account  v^y-^^ 

^  Jones 


Note. —  See  Feary  v.  Stephetuon^   1  Bcavan^  42.,  Parker  v. 
Parker y  9  Beavan^  144. 


0. 

Powell. 


OUSELEY  V.  ANSTRUTHER.  March  2^. 


w 


R.  W ALP  OLE  and  Mr.  Sidehottom^  on  behalf  of  An  order  to 
the  tenant  in  tail  and  other  parties  entitled  to  the  SToneyTnto  ^ 
produce  of  an  estate,  supported  a  petition  to  pay  35,000/.,  Court  without 
part  of  the  purchase-money,  into  Court,  without  pre-  the  title^re- 

judice  to  objections  to  the  title.     They  said,  that  this  ^"8«1,  though 
,._      1  -•  ,  ^.  ...  ^.      .        consented  to 

dinered  from  the  ordmary  case,  it  being  an  application  by  all  parties, 

of  all  parties  interested  in  the  property,  all  of  whom  *^^''?  J*®^"S  ^^ 

were  adult,  with  the  consent  of  the  purchaser.     They  tne  case. 

argued  that,  in  this  case,  it  would  afford  a  great  security 

to  have  this  fund  in  Court,  where  the  purchase  money 

amounted  to  so  large  a  sum  as  100,000/. 

Mr.  KyUy  for  the  trustees,  supported  the  application. 

Mr.  Mtlne^  for  the  purchaser,  was  willing  that  an 
order  should  be  made  to  pay  the  money  into  Court. 

The  Master  of  the  Rolls. 

It  is  quite  contrary  to  the  ordinary  rule ;  and  the 
only  question  is,  whether,  in  the  case  of  a  large  sum  of 
money,  I  can  deviate  from  the  rule  established  where 
the  purchase-money  is  small.  I  do  not  feel  myself  at 
.liberty  to  do  so.     The  rule  is  not  inflexible ;  and  I  be^ 

licve 
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1849.       lieve  that  in  seyeral  instanees  there  have  been  qMctal 
^TT'^^^'^^     circumstances  which  have  induced  me  to  deviate  from 
V,  it     All  I  can  do  is  to  recommend  you  to  go  to  the 

Anstruthee.  Lorf  Chancellor. 


KoTB.  —  See  Denning  t.  Hfndenon^  1  Dt  Gex  Jjr  Smale^  689. ; 
Dempiey  t.  Demptey,  i6.  G91. ;  and  Butter  v.  Marriott^  10  Beavan, 
33.,  and  note  («)  page  34. 


March  28.  In  re  SUDLOW  and  KINGDOM. 

Under  the  It/TESSBS.  SUDLOfVnni  Kingdtm,  attomies  and 
common  order  ifi  parKamentary  agents,  had  been  retuned  by  Mr. 
citor*s  bill,  the  Hooky  to  act  as  parliamentary  agents  on  behalf  of  the 
Im'^o^  ^^^  ^^  ^^^^  Rjulway  Company.  They  deUvered 
tax  a  bill  for    their  bill,  the  whole  of  the  charges  in  which  were  for 

a^^Ewa     parliamentary  business, 
upon  the  scale 

arv^low-  On  the  31st  of  January  1849,  four*  of  the  Directors 

ances.  obtained,  ex  parte,  the  common  order  to  tax  the  bill 

Mr.  Walpohj  for  Messrs.  Sudlow  and  Co.,  now  moved 
to  discharge  the  order,  on  the  ground  that  they  had 
been  rettdned  by  Mr.  Hook  personally,  and  not  by  the 
Directors.  He  stated,  that  the  solicitors  were  not  de- 
sirous of  avoiding  taxation,  but  were  anxious  to  have 
it  conducted  according  to  the  parliamentary  scale  of 
charges  (a),  and  not  according  to  the  ordinary  rules 
applicable  to  proceedings  in  this  Court. 

The 
(a)  lOftUFfcf.c.69. 
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■■■•iSnikMASTVi'SLofthe'BaLLB.. 

Surely  such  would  be  the  case,  in  the  same  way  as 
if  any  common  law  costs  occurred  in  the  taxation  of  a 
bill  of  costs  in  this  Court,  the  Taxing  Masters  here 
would  refer  them  to  the  Taxing  Master  of  the  common 
law  court     However,  I  will  enquire  as  to  the  practice. 


. .  '>■' 


Mr.  Turner  and  Mr.  Mackesan,  appeared  for  the  Re- 
spondents. 


The  following  certificate  was  made  by  two  of  the 
Taxing  Masters :  — 

"  tinder  the  common  order  to  tax  a  solicitor's  bill, 
the  Taxing  Masters  would  tax  a  bill  for  parliamentary 
business  upon  the  scale  of  parliamentary  allowances." 

Richard  Mills. 

Robert  B.  FolleU. 

28th  March,  1849.'' 


1849. 


In  re 

3UDL0W. 


M 

bill. 


In  re  NORMAN. 

B.  TURNER  and  Mr.  Renshaw  appeared  in  sup- 
port of  a  petition  for  the  taxation  of  a  solicitor's 


Mr.  Fooks,   contra,  objected,  that  as  the  Petitioner 

was  stated  to  be  resident  out  of  the  jurisdiction^  he 

ought  to  give  security  for  costs,  before  the  petition 

could  be  heard,  (a) 

Mr. 

Maudetley^  5  Rius,  II.,   In  re 
Poimore^  1  Beavan,  94*. 


March  31. 


Where  a 
Petitioner  is 
out  of  the 
jurisdiction, 
he  may  deposit 
a  sum  in  lieu 
of  giving  se- 
curity for 
costs,  but  the 
undertaking 
of  his  solicitor 
is  insufficient. 


(a)  See  Ghxxbrook  y.  GUlatt, 
9  Beavan^  492.,  Ex  parte  Seid- 
ler,  12  Simom^  106.,  Drever  v. 

Vol.  XL 


Dd 
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1840. 


Jure 
Norman, 


Mr.  Thimer  sud,  that  the  solicitor  of  the  Petitioner 
would  undertake  to  pay  them,  or  the  Petitioner  would 
pay  a  proper  sum  into  Court  as  securitj. 

The  Masteb  of  the  RoLLS.  The  undertaking  to  pay 
will  not  do ;  but  I  think  that  the  payment  into  Court 
of  a  proper  sum  will  be  suffident. 


Bequest  of 
2000/.  to  be 
equally  di- 
ySledimongst 
testatoi^B  next 
of  kin,  both 
maternal  and 

SLternaL 
eld,  that  the 
fund  was  di- 
Tuible  be- 
tween the  two 
classes  |>rr 
capUa,  and 
not  per  stirpes* 


DUQDALE  t;.  DUGDALE. 

A  TESTATOR  gave  2000/.,  to  be  equally  divided 
"^^^  amongst  such  of  his  next  of  kin,  both  maternal 
and  paternal,  as  should  be  living  at  the  time  of  his 
death. 

Lauita  A*  Dilh  and  Penelope  Sacke,  were  the  only 
next  of  kin  ex  parte  patemd,  and  Charles  Baldwyn 
was  the  only  next  of  kin  ex  parte  matemd. 

Mr.  Bromhead,  for  the  two  next  of  kin  ex  parte 
patemd,  in  support  of  the  petition  for  payment  per 
capita  in  thirds. 

Mr.  JV.  T.  S.  Damtlj  eontrttj  argued  that  the  fond 
was  divisible  in  equal  moieties  between  the  next  of  kin 
ex  parte  patemd  and  ex  parte  matemd,  and  that  Major 
BaUwyn  took  half  the  fund. 

Mr.  Birdi  for  other  parties. 

The  Masteb  of  the  Bolls.  I  am  of  opinion  that 
the  two  Petitioners  take  two  thirds,  and  Major  Baldwin 
one  third. 


M    See  Mattisan  y.  Tanfield^  3  Beav.  131. 
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STEPHENS  t>.  LORD  NEWBOROUGH.         April  16,  n. 

^T^HIS  was  a  petition  presented  hj  the  Plaintiff  for  a  The  costs  of 

"^    review  of  the  Master's  taxation  under  the  follow*  ^^  ^  g„pl 

ing  drcomstances :  —  vp^^  ^^  *  ™o- 

tion,  but  not 
entered  in 
In  Augtuty  1845,  the  Plaintiff  met  the  Defendant  the  order  as 

Schroder^   with  whom  he  was  acquainted  and  in  the  beailowedon 

habit  of   communicationy    on    the    Royal    Exchange,  taxation,  even 

Schroder  requested  the  Plaintiff  to  act  as  his  trustee  in  solicitor  and 

the  receipt  of  some  monej^  the  produce  of  some  stocky  <^l>^t« 

stating  that  there  was  nothing  else  to  do  but  receive  correspond- 

the  amount     The  Plaintiff,  considering  that  Schroder  f  °^*  *^.^^ 

,        ,  the  parties, 

was  desirous  of  placing  such  money  in  his  hands  by  furnished  to 

way  of  temporary  deposit,  consented.     Schroder  after-  jj^irt^uctions 

wards  induced  the  Plaintiff  to  sign  a  letter,  dated  the  for  a  bill  and 

17th  of  October  1845,  with  the  contents  of  which  he,  sated  Aierein, 

the  Plaintiff,  was  imperfectly  acquainted,  but  by  which,  <*«allo^ed  on 

in  fact,  he  authorised  Lord  Newborough,  and  the  other  between  so- 

trustees  Ji J^^  ""^ 

Briefs  to  two  counsel,  on  an  unopposed  motion  made  by  a  trustee  to  pay  money 
into  Court,  allowed,  upon  appeal  from  the  decision  of  the  Taxing  Master. 

A  petition  was  nresented  to  compromise  a  suit,  which  it  was  supposed  would  be 
unopposed,  but,  after  the  delivery  of  the  briefs,  an  opposition  was  threatened.  Fur- 
ther briefs  being  thereupon  delivered,  the  costs  thereof  were  allowed  on  taxation  as 
between  solicitor  and  chent. 

A.  B,  was  entrai)ped  into  becoming  a  trustee ;  but  it  was  agreed  that  he  should 
be  dischar^d.  He  consulted  counsel  as  to  the  liability  he  had  incurred,  and  in- 
structed him  to  proMire  proper  deeds  for  his  protection.  It  was  discovered  that  a 
breach  of  trust  naa  been  committed  previous  to  his  becoming  trustee,  and  counsel 
prepared  a  bond  and  release  for  A,  B*b  protection,  but  wbioh  were  never  executed, 
in  consequence  of  a  suit  havine  been  instituted  by  A>  B,  to  set  the  matter  right. 
Held,  over-ruling  the  decision  of  the  Taxing  Master,  that,  under  an  order  to  tax 
A.  J9.'s  costs,  charges,  and  expenses  of  and  incidents  to  the  trust.  A,  B.  was  en- 
titled to  the  costs  of  the  drafb  bond  and  release,  though  they  had  never  been  used. 

During  die  above-mentioned  suit,  the  tenant  for  life  made  proposals  to  A,  B.  for  a 
settlement,  and  on  which  the  advice  of  counsel  was  obtained  bv  A,  B,  in  confer- 
ence.   Held,  also,  that  A,B.  was  entitled  to  the  fee  paid  by  him  tor  this  conference. 

Observations  cm  the  imsatbfactory  mode  of  remunerating  solicitofs. 

Dd  2 
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1848.  trustees  of  the  will  of  a  testator,  to  sell  50,000  Hanm 

^J^^^  stock,  and  agreed  to  leoeiye  Ae  prodnoe  upon  the  tnHls 

«.  of  the  marriaee  settlement  of  Sdiroder. 
Lord  ABW« 


The  Pfaunti^  who  had  not  previotisly  been  awaie  of 
the  fact,  was  sAerwaids  infonned  that  he  hsd  been  ap- 
pointed trustee  of  Schroder's  marriage  settlement.     The 
Plaintiff  felt  annoyed,  and  strongly  objected  thereto,  and 
Schroder  agreed  to  appoint  a  new  trustee  in  his  phMse. 
The  Plaintiff  consented;  and  being  anxious  to  know 
the  extent  of  his  liability,  he  requested  to  be  furnished 
with  copies  of  the  documents.     Hiese  were  sent;  and 
it  then  appeared,  that  the  Plaintiff  had,  by  subedtution, 
been  appointed  a  trustee,  by  a  deed  dated  the  24th  of 
September  1845,  which,  however,  he  had  not  executed. 
The  draft  of  a  deed,  substituting  another  trustee  in  his 
place,  was  also  sent     The  Plaintiff's  soficitors  laid  the 
documents  before  Counsel,  to  advise  as  to  the  proper 
course  to  be  pursued  for  the  Plaintiff's  protection,  and 
instructed  him  to  prepare  the  fullest  possible  release, 
and  any  bond  or  deed  of  indemnity  which  he  might 
consider  desirable. 

Counsel  was  of  opinion,  that,  by  signing  the  letter,  the 
Plaintiff  had  accepted  the  trust  He  discovered  that  a 
sum  of  2000/.  had  been  lent  by  the  former  trustees  to 
Mr.  Schroder,  which  he  considered  a  breach  <^  trust, 
and  he  prepared  a  release  and  bond  from  Mr.  and  Mrs. 
Schroder,  as  a  security  and  indemnity  in  respect  of  the 
dealings  with  the  trust  funds.  For  this  release  and 
bond  the  Plaintiff's  solicitors  paid  fees  to  counsel 
amounting  to  5L  lOs.  and  3/.  Ss.  6d. 
« 

On  the  6th  o(  January  1846,  the  Plaintiff's  solicitor 
was  infonned,  that  the  opinion  of  another  Counsel  had 
been  taken  by  other  parties  as  to  the  2000iL,  and  who 

thought 
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thought  that  it  was  bound  by  the  trusts  of  the  settle^ 
ment;  but  he  Feoommended  Mr.  Schroder  to  take  the 
opinion  of  the  Court  upon  it.  The  opinion  proceeded: 
'^  The  best  course  for  doing  this,  I  think,  would  be  for 
all  parties  to  agree,  for  the  purposes  of  the  suit,  to  waive 
the  restrictiye  clause  in  the  last  deed  of  the  12th  of  No* 
t)ember ^lS42y  prohibiting  the  trustees  from  recalling  the 
2000/.  advanced,  and  to  let  the  trustees  file,  a  bill,  pray- 
ing merely  a  declaration  of  the  Court,  whether  or  not 
the  money  be  included  in  the  settlement.  In  this  way, 
I  think,  the  Court  would  order  the  costs  of  all  parties 
to  be  paid  out  of  the  principal  of  the  2006^  If  the 
parties  cannot  agree  on  that  course,  I  can  only  advise 
the  trustees  to  pursue  the  course  recommended  in  my 
former  opinion.  Should  the  trustees  find  any  di£Sculty 
in  doing  this,  they  may  find  some  one,  as  next  friend  of 
the  children  of  the  marriage,  to  file  a  bill  against  them- 
selves (the  trustees)  and  Mr.  and  Mrs.  Schroder  for 
obtaining  the  opinion  of  the  Court  whether  the  2000/. 
be  or  not  included  in  the  settlement  of  1840,  as  the 
children's  rights  <»nnot  be  affected  by  the  prohibitory 
clause.'* 


1848. 


Stbpbbns 
Lord  Nbw- 

BOROUGH. 


This  opinion  having  been  laid  before  the  Plaintiff* 's 
Counsel,  he  advised  that  a  bill  should  be  filed  against 
the  proper  parties  to  compel  the  restitution  of  the  sum 
of  2000/.  Instructions  were  given  for  the  bill,  and 
Counsel,  on  the  occasion,  was  furnished  with  a  copy  of 
the  correspondence  which  had  tak^i  place  between  the 
parties,  and  part  of  it  was  stated  in  the  bill.  The  bill 
was  filed  on  the  13th  of  March  1846,  and,  in  conse- 
quence, neither  the  bond  nor  release  were  executed. 


.  Shortly  afterwards,  Schroder  urged  the  Plaintiff  to 
desist  from  prooeediog  in  the  suit,  and  to  accept  his 
personal  indemnity  against  the  liability  in  respect  of 

Dd  S  the 
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Lord  New- 
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the  2000i!,  This  letter  was  submitted  in  conferenoe  for 
the  opinion  of  Counsel,  who  advised  the  Plaintiff  not  to 
accept  the  othr;  and  a  fee  of  IL  3#.  6d>  was  pud  on 
such  conference.  The  Plabtiff  afterwaxds  gave  notice 
of  motion  for  liberty  to  pay  part  of  the  trust  fund  into 
Court,  and  filed  an  affidavit  in  support  of  the  motion. 
He  gave  briefs  to  two  Counsel  on  that  occanon.  The 
order  was  made  without  opposition ;  but»  in  the  order 
as  drawn  up^  the  affidavit  was  not  stated  to  have  been 
read. 


The  old  trustees  afterwards  agreed  to  replace  the 
20002.  and  pay  the  Plaintiff  his  costs ;  and  a  petition 
was  presented  by  the  Plaintiff,  for  the  purpose  of  effect* 
ing  the  arrangement,  and  of  compromising  the  suit.  Two 
Counsel  were  instructed  by  the  Plaintiff  to  support  it ; 
and,  at  first,  no  opposition  was  anticipated ;  but  Schroder 
and  some  other  parties  having  intimated  their  intention 
not  to  consent  thereto,  the  Plaintiff  prepared  and  de- 
livered furtiier  briefs,  as  instructions  to  Counsel,  with 
additional  fees  of  2L  4«.  6c2.  and  U  3a.  6d. 

On  the  hearing  of  the  petition,  the  order  was  made ; 
and  it  was  referred  to  the  Taxing  Master  to  tax  the 
Petitioner  bis  costs,  charges,  and  expenses  of  and  in- 
cideutal  to  the  trust,  and  also  his  costs  of  the  suit,  up 
to  the  date  of  the  order,  including  the  costs  of  the  pe» 
tition,  as  between  solicitor  and  client  The  old  trustees 
were  ordered  to  pay  him  the  amount 


In  the  taxation,  the  Taxing  Master  hod  disallowed 
the  charges  for  the  following  items,  which  were  now 
the  subject  of  discussion :  — 

1.  The  costs  of  the  release  and  bond,  which  bad  never 
been  executed. 

2.  The  V 
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2.  The  conference  fee  of  12^  1^.  on  Mr.  Sckroder^s 
proposal  to  stay  the  proceedings  in  the  suit. 

3.  The  costs  of  the  affidavit  in  support  of  the  motion, 
which  had  not  been  entered  as  read  in  the  order. 

4.  The  costs  of  the  brief  to  a  second  Counsel  on  the 
motion  to  pay  into  Court 

5.  The  farther  briefs  on  the  petalian  to  compromise. 

6.  The   copy  'of  the  correspondence,  furnished  to 
Counsel  as  instructions  for  the  bill. 


4or 

1848. 

Stephbnh 

o. 
Lord  Nbw- 

BOBOU6B. 


Mr.  Stepfiens,  the  Plaintiff,  now  presented  a  petition 
for  a  review  of  the  taxation,  and  that  the  Master  might 
be  directed  to  allow  the  charges  for  the  above  items. 

Mr.  Turnery  in  support  of  the  petition. 

Mr.  Raupell  and  Mr.  Amphlett,  contra. 

Sturge  v.  Dimsdale  (a)  was  cited. 

T/ltf  Masteb  of  the  Bolls. 

We  have  too  often  occasion  to  observe*  here,  on  the 
very  hard  and  difficult  situation  in  which  trustees  are 
placed,  who  have  voluntarily  undertaken  the  obligations 
of  a  trust ;  but  how  much  harder  is  the  situation  of 
this  trustee,  upon  whom  a  trust  has  been  imposed  by 
means  of  a  gross  deception  ? 

The  Petitioner  having  had  this  trust  forced  upon 
him,  and  being  thereby  placed  in  a  situation  of  very 
great  difficulty,  the  question  is,  whether  I  can  concur 
with  the  Taxing  Master  in  the  conclusions  to  which 

he 

\^  (a)  9 BeaiMtn^nO. 
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8TfiPH»Ct 

iiord  Nrw- 

BORODOH. 


he  has  oonie,  in  the  taxatioo  of  the  bill  of  ooets  under 
thia  special  order  of  reference. 

It  appears,  that  although  Mr.  Stephens,  the  Petitioner, 
was  imposed  upon,  when  he  took  upon  himself  this 
trust,  yet  that  he  had  so  conducted  himself  as  to  be- 
come liable  to  perform  it,  and  he  soon  found  himself  in 
a  situation  of  yeiy  great  difficulty.  A  question  had 
arisen  as  to  llie  investment  of  50,000  florins ;  and  it 
was  very  doubtful  what  ought  to  be  done.  Under  the 
circumstances,  he  consulted  a  gentleman  of  the  bar  of 
gr^t  knowledge  and  experience,  and  laid  before  him 
the  papers  which  he  had  got  in  relation  to  the  trust. 
He  asked  his  opinion,  desiring  him  also  to  prepare  such 
securities  as  he  might  consider  proper.  Counsel  dis- 
covered that,  besides  the  question  as  to  the  investment 
of  the  50,000  florins,  there  was  another  very  serious 
question,  namely,  whetiier  a  sum  which  Mr.  Schroder 
had  prevailed  upon  the  former  trustees  to  lend  him 
upon  certain  securities,  was  or  was  not  subject  to  the 
trusts  of  the  settlement.  Counsel  gave  his  opinion,  and 
also  prepared  the  draft  securities.  At  this  time»  Mr. 
Stephens  and  his  solicitor  appear  to  have  been  willing, 
perhaps  unwisely,  to  accept  security  if  it  could  be  got. 
Experience  shews  us,  that  trustees,  under  such  circum- 
stances,  are  too  willing  to  accept  even  a  doubtful  se- 
curity rather  than  throw  the  matter  (as  it  is  called)  into 
Chancery,  subjecting  themselves  thereby  to  all  the  in- 
conveniences attendant  upon  a  Chancery  suit,  and  ex* 
posing  the  trust  funds  to  an  amount  of  costs  from  which 
they  very  naturally  shrink.  It  would  be  much  better 
for  themselves,  in  many  cases,  if  they  entertmned  no 
such  feeling. 


However,  Mr.  Stephens^  solicitor  stated,  in  the  course 
of  the  correspondence,  that  he  must  insist  upon  se- 
curity. 
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curltj,  securities  were  prepared,  and  it  probably  be- 
came apparent,  at  the  time,  that  the  security  of  Mr. 
Schroder^  who  had  caused  all  the  mischief,  was  worth 
nothing. 

Very  shortly  afterwards,  it  appeared  that  advice  had 
already  been  taken  by  the  former  trustees ;  from  which 
it  dearly  resulted,  that  no  security  could  be  satis- 
factory in  such  a  case,  and  that,  in  all  probability, 
there  must  be  a  bill  filed.  It  was  suggested  that  a 
bill  might  be  filed  by  Mr.  Stephens  himself;  but  it  was 
not  yery  likely  that  he  would  voluntarily  come  for« 
ward  to  exhibit  his  own  delinquencies.  Another  sug- 
gestion was,  that  by  some  manceuvre,  a  restrictive  clause 
in  the  settlement  was  to  be  waived  for  the  particular 
purpose  of  a  suit,  so  as  to  secure  the  costs  being  paid 
out  of  the  trust  fund  and  not  by  the  parties ;  and  so 
much  was  the  suit  considered  necessary,  that  there  was 
a  third  plan  proposed,  namely,  for  the  parties  to  get 
some  one  to  act  as  next  friend  of  the  infants  and  to  file 
a  bill  in  their  names  against  the  trustees.  Every  one 
must  therefore  feel  satisfied,  that,  unless  the  fund  were 
restored,  a  suit  was  inevitable.  When,  therefore,  it 
appeared  that  the  proceedings  must  end  in  a  suit,  it 
became  perfectly  idle  to  execute  the  instruments  which 
had  been  prepared,  and  diey,  therefore,  became  useless. 
The  question  is,  whether  the  costs  incurred  in  the  pre-* 
paration  of  those  securities,  which,  in  the  event  that 
happened,  turned  out  to  be  unnecessarily  incurred,  be- 
cause it  appeared  that  a  suit  could  not  be  avoided  or 
prevented  by  the  execution  of  the  securities,  ought  to 
be  refused  to  the  trustee  under  such  an  order  as  this. 
It  is  very  unfortunate  that  those  costs  had  been  in- 
curred ;  but  the  question  is,  whether  they  were  not  at 
the  time  reasonably,  as  well  as  bandjide,  incurred,  and 

whether. 
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Stsphbns] 

V, 

Lord  Nbw- 

BOROUGB. 


410 


CASES  IN  CHANCEBT. 


Lord  Nbw- 

BoaoUGH. 


wbether^  in  oonflequenoe  of  their  toniiiig  oat  to  be 
leflB,  the  trustee  is  to  be  disallowed  them. 


In  the  first  place,  it  is  said,  that,  under  such  ^a  order 
as  this,  these  costs  were  not  costs  inddental  to  the  trust 
But  how  did  Mr.  Stephens  incur  these  costs,  except  in 
consequence  of  the  trust  being  imposed  upon  him? 
They  were  not  indeed  costs  actually  incurred  in  the 
execution  of  the  trust,  but  they  were  costs  incurred  in 
the  attempt  to  obtain  a  restoration  of  the  trust  fund  for 
the  benefit  of  the  ce$iuU  que  tnutthj  wewas  of  securities 
which  could  be  carried  into  execution.  I  consider  that 
they  were  costs  "  incidental  to  the  trust,"  and  would 
not  have  been-incurred  at  all,  except  with  reference  to 
the  trust  Say,  if  you  please,  that  they  were  impru- 
dently or  rashly  incurred:  still  they  were  incurred  in 
consequence  of,  and  incidental  to,  the  trust ;  and  it  was 
only  by  reason  of  the  trust  being  imposed  upon  Mr. 
Stephens  that  those  costs  were  incurred  at  alL 

The  Master  has  proceeded  upon  the  notion  that,  be* 
cause  those  securities  were  prepared  before  it  was 
finally  concluded  that  they  should  be  executed,  and 
because  they  turned  out  to  be  useless,  they  ought  not 
to  be  allowed*  Undoubtedly  there  are  many  cases  in 
which  that  rule  is  to  be  applied ;  and  I  have  had  some 
doubt,  in  the  course  of  the  discussion,  whether  it  mig^t 
not  be  properly  applied  in  this  case*  But  the  conclu- 
sion I  have  come  to  is  this, — that,  haying  regard  to  the 
motives  which  probably  preceded  his  conduct,  and  still 
more  having  regard  to  the  form  of  the  order,  and  the 
circumstances  under  which  the  order  was  made^  I  can- 
not agree  with  the  Master  in  the  conclusion  to  which 
he  has  come. 


The 
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The  next  point  in  difference  is  this :  a  snit  having 
been  instituted,  a  proposal  was  made  by  Mr.  Schroder 
to  Mr.  Stephen,  to  desist  from  proceeding  in  the  suit 
and  accept  his  personal  indemnity  against  his  liabilities 
in  respect  of  the  2000/.  Mr.  Stephens^  solicitor  waited 
upon  Counsel,  and  had  a  conference  with  him  to  know 
whether  that  offer  should  be  accepted  or  not ;  he  ad- 
vised the  Petitioner  to  accept  nothing  less  than  the 
restoration  of  the  trust  fund ;  and  the  question  is,  whe- 
ther this  conference  fee  should  be  allowed.  Now,  is  it 
so  extremely  plain  that  the  costs  of  that  advice  ought 
to  be  disallowed  ?  It  has  been  stud  here,  and  said  truly, 
that  trustees,  when  placed  in  such  a  state  of  diflSculty 
with  regard  to  their  cestuu  que  trusty  will  not,  without 
the  best  advice,  believe  that  they  ought  to  refuse  to 
desist  firom  proceedings  if  they  can  get  some  security. 
I  do  not  think  that  Mr.  Stephens  was  in  such  a  position. 
Mr.  Schroder  had  so  conducted  himself,  that  everybody 
concerned  in  this  matter  ought  to  have  disregarded  his 
proposals.  The  solicitor,  however,  desiring  to  do  that 
which  was  proper  between  the  parties^,  walks  over  to 
Counsel's  chambers,  and  asks  his  opinion  upon  the  sub- 
ject. Though  this  point  is  more  doubtful  than  the 
former,  yet,  at  the  same  time,  I  think  that  the  fee 
ought  to  be  allowed. 


1848. 


Stephens 
Lord  New- 

BOROUGH. 


The  next  point  raised  here  is  as  to  the  costs  incurred 
upon  the  motion ;  and  I  am  of  opinion,  that  as  the  affi- 
davits were  not  entered  in  the  order  as  read,  they 
cannot  be  allowed.  I  agree  with  the  Master  upon 
that. 


Then  comes  the  question,  connected  with  the  other 
motion  to  pay  into  Court  the  monies  arising  from  the 
sale  of  Exchequer  bills.  The  motion,  I  think*  was 
ultimately  consented  to  by  all ;  and  the  question  is, 

whether 
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Stephens 

Lord  New- 
borough. 


whether  the  two  briefs  to  two  counsel  onght  to  be  al- 
lowed. This  is  a  qaestion  which  very  often  arises ;  but  I 
do  not  think  I  have  had  it  more  than  once  formally  and 
distinctly  brought  under  my  consideration.  A  motion 
may  be  made  for  a  very  simple  purpose,  and  apparently 
would  be  granted  without  any  discussion  or  difficulty. 
Nevertheless  such  a  motion  may  be  made  in  a  cause  in 
which  there  are  various  and  complicated  interests,  con- 
flicting one  with  another, — where  the  facts  of  the  case 
are  of  such  a  complicated  nature  and  the  rights  of  the 
parties,  ultimately  to  be  adversely  decided,  are  of  such 
a  nature,  that,  even  upon  the  simple  proceeding  of  pay- 
ing money  into  Court,  there  may  be,  and  very  often  are, 
some  qualifications,  limits  or  conditions  to  be  imposed. 
So  that  whether  the  motion  ought  to  be  consented  to^ 
cannot  be  determined,  not  only  without  discussion,  but 
without  the  application  to  the  subject  of  a  great  deal 
of  knowledge  and  experience.  The  Master,  I  have 
no  doubt,  came  to  the  conclusion  he  did,  for  the  pro- 
tection of  the  suitors  i^inst  any  unnecessary  costs ; 
and,  looking  to  the  whole  of  the  suit,  and  having  regard 
to  what  might  very  possibly  arise,  he  thought  that  it 
was  unnecessary  to  have  two  Counsel  present  on  such 
an  occasion,  and  that  he  ought  not  to  allow  an  expense 
of  that  sort,  on  the  notion  that  the  parties  might  have 
easily  agreed  amongst  themselves  to  this  being  done, 
either  by  consent  or  without  opposition.  I  am  afraid 
it  has  often  been  found,  to  the  surprise  of  Counsel,  that 
they  are  sometimes  called  on  by  the  Court  to  answer 
a  great  many  enquiries  and  questions  which  are  very 
necessarily  and  properly  put  to  them  for  the  purpose 
of  enabling  the  Court  thoroughly  to  understand  the 
whole  bearings  of  the  case.  It  often  occurs  here,  that 
there  are  things  which  have  not  been  brought  distinctly 
forward,  and  respecting  which  I  consider  it  necessary  to 
have  *an  explanation.     It  is,  therefore,  a  matter  of  great 

consideration 
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consideration  whether  two  Counsel  ought  to  be  always 
excluded  in  cases,  merely*  because  they  appear  simple  in 
themselves :  they  may  be  mixed  up  with  other  matters 
which  may  require  a  very  great  deal  of  consideration. 
I  think  that  the  two  briefs  ought  to  be  allowed* 


1848. 

Stephens 

f. 
Lord  New* 

POROUGH. 


The  next  point  arises  upon  the  briefs  upon  the  peti«* 
tion.  There  was  a  petition  presented,  and  the  briefs 
were  put  into  the  hands  of  Counsel,  with  instructions 
that  the  prayer  of  the  petition  would  not  be  resisted. 
After  the  briefs  were  so  delivered  to  Counsel,  it  appeared 
that  an  opposition  was  threatened,  the  consequence  of 
which  was,  that  it  became  necessary  to  apprise  Counsel 
of  the  fact ;  and,  supposing  Counsel  to  have  read  their 
brie&  with  a  view  to  the  petition  being  unopposed,  and 
on  the  notion  that  nobody  but  the  Court  would  oppose 
it,  I  cannot  think  it  was  improper  to  point  out  the 
threatened  opposition  to  Counsel,  and  to  give  the  fees 
with  suppl^nental  briefs.  I  think,  from  the  different 
form  that  the  matter  took,  that  the  Master  ought  to 
have  allowed  the  other  briefs. 

With  respect  to  the  correspondence,  the  case  is  this : 
—  the  whole  correspondence  between  these  parties  was 
l^d  before  Counsel,  amongst  the  instructions  for  draw- 
ing the  bilL  Counsel  drew  the  bill,  and  inserted  in  it 
not  the  whole,  but  a  large  part,  of  the  correspondence : 
then  costs  were  allowed  for  the  instructions  for  the  bill 
and  for  drawing  it.  I  cannot  allow  any  separate  charge 
for  the  correspondence:  on  that  I  agree  with  the 
Master. 


As  to  the  mode  of  taxing  costs,  I  cannot  consult  my 
own  opinion  about  it.     I  am  exceedingly  sorry  to  say, 
that  the  rules  as  to  the  costs  allowed  to  solicitors  are  on 
a  most  unsatisfactory  footing.     I  believe  that  they  con- 
tinue 
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V. 

Lord  Nbw- 
BomouoB* 


tinoe  on  that  footing  beoavue  nobody  hiB  as  yet  been 
able  to  anggeii  any  mode  of  taxing  the  ooeta  in  a  man 
satisfiu^ry  manner;  and  this  shews  a  want  of  ingenuity 
in  the  profesdon,  which  sarprMs  me*  Howererj  the 
&ct  is  this,  that  soIidtoiB  are  allowed  a  Tery  small 
remoneiation  for  obtaining  instructions  for  the  bill, 
which  often  occarions  them  a  degree  of  trouble  and  ex- 
penditure not  at  all  commensurate  with  the  allowance 
made  to  them.  On  the  other  hand,  they  are  allowed  for 
doing  that  which  they  never  do»  namely,  for  drawing 
the  bill,  a  sum  of  money  in  proportion  to  the  length  of 
the  bill ;  it  being  supposed,  that  the  sum  allowed  for 
the  instructions  whidi  they  gire  and  the  sums  allowed 
for  the  drawing  which  they  nerer  do,  together  make  an 
amount  which  may  satisfy  them  completely  for  that 
which  they  do,  in  getting  the  instructions.  Tliat  is  the 
rule  which  has  been  adopted  in  this  Court  for  many 
years,  probably  from  the  time  when  the  solidtors  drew 
the  bills  themsdvee  and  had  them  setUed  by  Counsel 


I  must  refer  the  matter  back  to  the  Master  to  review 
his  taxation  as  to  these  several  points. 


CASES  IN  CHANCERY, 


o^^^^  ^  i^.^j^^.M.^^,  3fi^ 


CASfi  V.  HENDERSON.  jvbr.  20. 

P11HIS  was  a  creditors'  suit;  and,  hj  the  decree,  the  In  a  creditors' 
-''   usaal  aooounts  were  directed  to  be  taken  as  against  Suiting  Xd- 
the  administrator.      Pending  the  reference,  the  ad-  ministrator 
minifltrator  became  bankrupt,  and  his  assignees  were  signeesap- 
bronght  before  the  Court  by  supplemental  bill.  S^^fh  Jld 

not  entitled  to 

A  sum  of  490i  was  ultimately  found  due  from  the  ""^n^a'CTcdi- 

administrator  and  his  estate ;  and  the  first  question  was,  tors'  suit,  a 

whether  either  the  administrator  or  his  assignees  were  con^^  to 

entitled  to  any  costs  of  suit:  Dawson  v.  Parrot  (a),  *  !Jj}®' *°^i '^? 

Littlehaks  y.  G(ucopie{b)y  Franklin  y.  Frith  (c),  Samuel  was  insuffi- 

V.  Jones  (d)  were  cited.  f|f"'  ^  P«y 

^  ^  the  mortgage, 

was  paid  into 

The  Masteb  of  the  Rolls  decided  that  they  were  th^t  t^e        ' 
not  entitled  to  any  costs.  P*!^®*  *o  ^^ 

''  suit  were  not 

entitled  to 

an/  costs  of  a 
Another  question  arose  as  to  costs  under  the  follow-  petition  pre- 

ing   circumstances :  -  A  leasehold  belonging  to   the  Z^A 
testator  was  mortgaged  to  Bobertson,  who  was  no  party  payment  out 
to  the  suit,  and,  by  the  decree,  it  was  ordered,  that,  in  ^^^  fund  to 
case  he  should  consent,  the  leasehold  should  be  sold,  ^^°^' 
and  the  produce  applied  in  the  first  place  in  payment  of 
the  mortgage,  and  in  the  meantime  paid  into  Court. 

The  property  was  sold  for  50321,  and  the  amount  was 
paid  into  Court.  7032.  were  found  due  to  Robertson, 
and  he  presented  a  petition  for  payment  out  of  Court 
to  him  of  the  fund,  in  part  satisfaction  of  his  mortgage. 

The 

(a)  3  Bro.  C.  C.  236.  (c)  3  Bro.  C.  C.  433. 

(6)  Ibid.  73.  vj  W  2  ^^^»  246. 


416  CASES  IN  CHANCEEY. 

1848.  The  second  question  was  whether  any  of  the  partes 

^^^^■""^  were  entitled  to  have  their  costs  of  the  petition  out  of 

0.  the  produce  of  the  leaseholds:  Kenebely.  Scrafian(a) 

Hkndee»o«.  ^as  cited. 

The  Master  of  the  Rolls  decided  that  they  were 
not ;  but  that  Sobertson  was  entitled  to  the  whole  fiind. 

Mr.  Walpok  and  Mr.  W.  Morris  for  the  Phuntiff. 
Mr.  RoupeU  and  Mr.  Lewin  for  the  assignees 
Mr.  J.  J.  Jervis  for  the  mortgagee. 

f«)  13  Vet.  370. 
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GREEDY  V.  LAVENDER.  JVor.  18. 

Dee.  22. 

O  UBJECT  to  certua  interests  ^ven  to  his  wife,  the  In  a  simple 

^  testator  devised  and  bequeathed  his  real  and  per-  ^J^^^S 

Bonal  estate  to  trustees,  on  trust  to  sell,  and  to  divide  of  all  neces- 

the  produce  amongst  his  second  cousins,  the  sons  and  arepuyable 

daughters  of  his  first  cousins.  ^^^  of  the 

°  estate.    But 

where  some 
The  fund  became  divisible  in  fifteenths,  of  which  the  of  the  residu- 

Plaintifi*,  a  married  woman,  was  entitled  to  one  fifteenth,  havel^signed 
On  the  death  of  the  widow,  the  Plamtiff  filed  her  bill  or  incumbered 
against  the  representatives  and  the  other  parties  entitled,  thev  and  tb^ir 
for  the  administration  of  the  estate.    The  accounts  were  assignees  are 

entitled  to  one 

taken,  and  the  class  ascertained.  set  of  costs 

only,  namek. 

The  Plaintiff,  and  some  of  the  other  residuary  lega-  the  assignors : 
tees,  had  incumbered  their  shares,  and  their  incum-  and  as  between 

the  assignors 

brancers  were  also  made  Defendants.  and  assignees, 

the  assignees 

The  Plaintiff  stated  an  incumbrance  made  by  herself  receive  such 

and  husband,  the  validity  of  which  she  questioned,  and  <^ps^"»  ^^^^?'. 

,  ,  charge  01  their 

she  prayed  to  have  her  share,  notwithstanding  any  as-  own  costs  of 
siirnment  mafic  thereof.     The  questions  related  wholly  ?"''» ^"^  \^ 

®  ^  J    have  the  de- 

to  the  costs.  ficiency  (if 

any)  out  of 

Mr.  Roupell  and  Mr.  Blunts  for  the  Plaintiff,  asked  their  assign- 

for  the  costs  of  suit  out  of  the  estate.  ^^-/c    i. 

Difficulty 

In  determin- 
Mr.  Turnery   Mr.  Walpoky   Mr.  (7.  P.  Cooper^   Mr.  ing  whether 

Humphry^  Mr.  Roupell^  Mr.  Cankrieuy  Mr.  Speedy  Mr.  have  impro- 

Goodevey   Mr.  Halletty  Mr.   Shadwett,  Mr.   Craig,  and  V^^^y  ?«^/''«l 

m  theur  de- 
Mr.  J,  H.  Law  for  the  Defendants.  fences. 

It  was  said,  first,  that  as  the  Plaintiff,  by  her  bill, 

sought  something  beyond  the  simple  administration  of 

Vol.  XL  E  e  the 
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1848.  the  estate,  she  ought  to  be  charged  with  the  extra  costs ; 
GmoY  8®<5ondly,  that  those  parties  who  had  incumbered  their 
«•  shares,  ought  to  bear  the  extra  expense    occasioned 

thereby ;  and  thirdly,  that  some  of  the  Defendants  had 

improperly  severed  in  their  defences. 

A  case  of  Jenkins  v.  Briant,  before  the  Vice-Chan- 
cellor  of  Englandy  was  cited  and  relied  on.  (a) 

« 

The  Master  of  the  Bolls. 

The  first  question  is,  whether  the  Pluntiff  is  entitled 
to  the  costs  of  the  suit  out  of  the  estate.  They  are 
claimed  on  the  ground  that  this  is  an  administration 
suit,  brought  for  the  purpose  of  ascertaining  the  class 
of  legatees,  and  dividing  the  fund.  If  that  be  so,  the 
Plaintiff  is  entitled  to  the  general  costs  of  suit.  On 
the  other  hand,  it  is  alleged,  that  this  is  not  the  only 
purpose  for  which  the  suit  was  instituted ;  for  it  seeks 
to  set  aside  an  asngnment  made  by  the  husband  of  the 
Plaintiff  to  the  Defendant  BumeU;  and  that  part  of 
the  obaiges  in  the  bill  and  of  the  relief  prayed  shew, 
that  expenses  must  have  been  incurred  beyond  those 
properly  belonging  to  a  mere  administration  suit.  It  is 
impossible  for  me  to  ascertain  whether  this  is  so  or  not, 
without  going  carefully  through  the  pleadings ;  and  al- 
though the  enquiry  may  produce  far  more  expense  than 
advantage,  yet  it  is  my  duty  to  ascertain  it,  by  a  re- 
ference to  the  Taxing  Master. 

Mr.  C.  P.  Cooper  waived  the  reference. 

The  Masteb  of  the  Rolls. 

Then  the  Plaintiff  and  the  trustees  and  representatives 
must  be  deemed  to  be  entitled  to  thdr  costs.    The  re- 

aduary 

(a)  Reg.  Lib.  1847.  A.,  fd.  1674. 
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siduary  legatees  were  necessarily  made  parties  to  the  suit, 
for  the  property  is  given  to  an  indefinite  class  of  persons. 
Those  who  make  wills  of  this  kind  are  very  little  aware 
of  the  intricacy  and  delay  which  such  a  disposition  gives 
rise  to.  They  think  it  can  very  easily  be  ascertained 
who  are  their  second  cousins ;  whereas  it  is  very  often 
a  matter  of  great  difficulty,  and  the  expense  is  occasioned 
not  by  the  forms  of  the  Court  of  Chancery,  but  by  the 
dispositions  of  the  testator  himself.  In  this  case,  the 
persons  to  be  ascertained  were  the  second  cousins  of 
the  testator.  They  are  fifteen  in  number,  and  if  all 
those  persons  had  been  before  the  Court  merely  for  the 
purpose  of  having  the  account  taken  and  the  class  as- 
certained, then  all  parties  would  have  had  their  costs  of 
the  suit  out  of  the  fund,  and  thereby  bear  their  share 
of  them.  The  case,  however,  becomes  materially  altered 
where  assignments  have  been  made  of  the  shares.  It 
would  be  a  great  hardship  and  injustice  to  make  those 
who  retain  their  shares  in  the  funds  contribute  to  the 
expenses  of  other  persons,  who,  for  their  own  conve- 
nience, and  by  their  mode  of  dealing  with  their  shares, 
have  occasioned  additional  expenses.  Some  limitation 
is  necessary,  and,  if  I  correctly  understand  the  decision 
of  the  Yice-Chaacellor  of  England  in  the  case  referred 
to,  I  am  disposed  to  «dhere  to  it. 


1848. 


Greedy 

r. 

Lavendbv. 


The  Court,  it  is  said,  first  determined,  in  that  case, 
that  only  one  set  of  costs  ought  to  be  allowed  to  each 
legatee,  and  then  gave  the  amount  to  the  assignees. 
I  concur  in  that  principle,  and  think  that  there  is  au- 
thority to  support  it,  and  I  must  act  on  it  upon  the 
present  occasion. 


Another  hardship  complained  of  is,  that  some  of  the 
Defendants  have  joined  in  one  answer,  while  others 
have  put  in  separate  answers.      Parties  in  the  same 

Ee  2  interest 
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Grbedy  *^^°^^8^  impossible  to  lay  down  any  rule  to  punish  par- 
ty, ties  who  do  not  join  in  their  defence.  The  protection 
of  the  suitor  is  in  the  discretion  and  honour  of  Counsel 
and  solidtors.  There  are  such  shades  of  difierence  — 
such  nice  distinctions,  that  the  Court  can  seldom  come 
to  a  satisfactory  conclusion.  When  the  point  has  been 
brought  before  me,  I  have  experienced  great  difficulty 
in  punishing  persons  for  not  joining  somebody  else  in 
their  defence. 


I  think  that  the  costs  of  all  parties,  except  the 
signees,  ought  to  come  out  of  the  estate,  but  that  such 
costs  as  the  assignors  are  respectively  entitled  to  ought 
to  be  paid  to  their  assignees,  who  have  a  primary 
right  against  the  fund  and  against  the  persons  making 
the  incumbrances.  I  think  each  assignee  ought  to  liave 
his  further  costs,  if  any,  out  of  his  assignor's  share  of 
the  fund. 

Mr.  Turner  asked  whether  the  assignee  was  to  take 
the  costs  of  the  assignor,  or,  according  to  the  expression 
of  the  yice-Chancellor,  was  to  have  one  set  of  costs ; 
namely,  the  costs  of  himself,  the  assignee. 

The  Master  of  the  Rolls. 

The  assignee  ought  to  have  those  costs,  which  the 
assignor  would  have  got,  if  he  had  made  no  assignment. 
I  think  the  assignee  should  receive  costs  in  respect  of 
his  assignor's  position  in  the  cause,  and  not  in  respect  of 
his  own. 

I  am  inclined  to  adhere  to  the  case  of  Jenkint  v. 

.  Briant ;  and,  if  the  parties  wish  it,  I  will  look  at  it. 

It  is  proper  to  have  a  rule  laid  down  in  such  a  case 

as  this. 

Mr. 


CASES  IN  CHANCERY. 

Mr.  Blunt  Another  difficulty  arises  from  thb :  — 
Some  of  the  parties,  who  have  incumbered  their  shares, 
have  joined  in  their  defence  with  others  who  have  not. 

The  Master  of  the  Bolls.  The  costs  must  be 
apportioned :  each  would  be  entitled  to  a  share. 
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Grbedv 

V, 

Latender. 


The  case  was  again  mentioned,  when  it  was  said, 
that  some  of  the  assignors,  whose  costs  when  taxed 
were  directed  to  be  paid  to  their  assignees,  would  not 
take  in  their  costs  for  taxation,  and  that  thus  the  dis- 
tribution of  the  fund  would  be  prevented ;  but 

2^  Master  of  the  Bolls  said,  that,  if  necessary, 
the  Court  would  order  them  to  do  so. 


Dec,  22, 


Abstract  of  Decree  (a). 

Tax  the  costs  of  the  Plaintiff  and  Defendants  "  other  than  such 
^f  them  as  are  assignees,  mortgagees,  or  incumbrancers"  ;  but,  in 
taxing  the  costs  of  the  Defendants,  let  the  Master  **  exclude  there- 
from any  additional  costs  incurred  by  reason  of  the  said  Defendants 
or  any  of  them  having  assigned,  mortgaged,  or  incumbered  their 
share."    Let  the  amount  be  raised  out  of  the  funds  in  Court. 

Tax  the  costs  of  the  assignees,  mortgagees,  and  incumbrancers. 

Declare  that  the  costs  of  the  Defendants,  who  are  assignors  or 
mortgagors,  ought  to  be  paid  to  their  respective  assignees,  mort^ 
gageesy  and  incumbrancers,  towards  payment  of  their  costs  (so  far 
as  the  same  may  be  required) ;  but  that  the  excess  (if  any)  ought 
to  be  paid  to  the  assignors  and  mortgagors  respectively. 

But  if  the  assignors*  &c.  costs  shall  not  be  sufficient  to  pay  the 
costs  of  the  assignees  &c.  in  full,  then  that  the  residue  ought  to  be 
paid  to  such  assignees  &c.  out  of  the  shares  of  which  they  are  such 
assignees  &c. 

(a)  Reg.  Lib.  1848.  A.,  fol.  620. 
Ee  3 
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iir':^br^^  AKMITSTEAD  v.  DURHAM. 

March  27,  28.     ^c./.^^. 

Demurrer        fTHHIS  caae  came  before  the  Court  on  demurrer  to 

allowed  to  a        I 

bill  on  the         "^    the  whole  bilL 

ground  of 
uncertainty. 

A  bill  was        The  bill  was  filed  by  Armtstead  and  seven  other  per* 

the  iSiiiiaffe  *^°®'  "  ^^  behalf  of  themselves,  and  all  other  the  par' 
CommissioD-  ticipatits  of  or  owners  of  lands  and  grounds  in  the  level 
local  act,  com-  ^^  Hatfield  Chase  and  parts  adjacent  in  the  counties  of 
plaining  of  a  York  and  Lincoln,  and  Nottinffham,  who  had  been 
tion  of  the  charged  with,  and  by  whom  the  expenses  of  the  works 
^""tif '  ^t"'  ted  ^^  drainage  therein-after  mentioned  had  been  borne  and 
the  Coromifl.     defrayed"  against  the  three  present  and  the  representa- 

fecSvely  as  a    ^*^®*  ^^  ^^^  former  Commissioners, 
corporation  or 

individuals,  ^^^  ^^^  stated  an  act  of  the  53  G.  3.  (a),  intituled, 

each  answer-    tt  ^n  ^^t  for  the  more  efiectually  draininsr  and  im- 

able  for  him-  .         ,      _       14.  »,    -,,,,--«  1  i- 

self,  but  partly  provmg  the  level  of  Haffield  Chase  and  parts  adjacent 

in  one  charac-  j^  ^^^  counties  of  York,  Lincoln^  and  Nottingham.''  This 
tcr  and  partly  ^  ^  '    ^  ^        ^  ^ 

in  the  other;  Act  recited,  that  the  lands  belonging  to  the  participants 
most  reHed  ^  ^®^  chargeable  with  the  expenses  of  certun  works  of 
on,  of  apply-  drainage  within  the  level  and  parts  adjacent;  and  that 
received  to       ^^^  participants  were  desirous  to  improve  the  drainage 

their  own         of  the  said  lands  and  grounds.     It  then  appointed  John 

purposes,  was  ,    , 

not  Ko  stated,    Hall  and  Joseph  Thachrayy  Commissioners  for  the  pur- 

as  to  make  it    pog^g  ^f  the  act,  with  power  to  appoint  new  Commis- 

appear  whe-       *,  '  r  1  r         ^ 

ther  all  or  sioners.  They  were  to  have  three  guineas  for  each 
SSilS'     day  they  wer«  employed  (&> 

were  sought  The 

to  be  affected. 

A  general  fa)  Local  and  personal,  cap.      report  of  the  Subsequent  applica- 

demurrer  was  clzi.  This  act  is  here  set  out  tion  for  an  injunction.  See  poU 
allowed.  ^^^  ^^\\y  jh^n  \i  ^^s  stated  in      p.  556. 

the  bill,  in  order  to  save  the  ne-         {b)  Sect.  5. 
cessity  of  a  repetition  of  it  in  the 
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The  Comimsdioners  were  authorized  to  erect  certain       1848. 
drainage  works^  and,  from  time  to  time,  until  the  works 
were  perfected,  to  aseess  the  lands  of  the  participants  «. 

with  the  sums  necessary  for  defraying  the  expenses  (a),  Do»hah. 
and  to  enforce  payment  of  the  rates  by  distress  (b).  And 
when  the  drainage  and  works  had  been  completed,  and 
they  had  settled  and  adjusted  the  lands  to  be  rated,  by 
an  award  specifying  the  lands,  to  tax  and  charge  the 
lands  with  their  respective  proportions  of  the  whole 
expenses  to  that  time.  And  in  case  the  proportion  of 
any  participant  should  exceed  what  had  been  paid  by 
him,  he  was  to  pay  such  excess,  which  was  to  be  applied 
in  recouping  those  who  had  over  paid  (c).  And  the 
award  was  to  be  lodged  with  the  clerk  of  the  peace, 
and  was  to  be  '*  a  rule  and  precedent  or  proportion  for 
all  future  taxations  to  be  made  on  the  lands  of  the  par- 
ticipants for  supporting  the  works  of  dndnage."  Any 
proprietor  hon&fdt  advancing  any  money  for  the  pur- 
poses of  the  act,  was  to  be  paid  "out  of  the  first 
monies  "  raised  (^.  Participants  and  tenants  for  life,  &c., 
with  the  consent  of  the  Commissioners,  were  authorized 
to  charge  the  lands  with  the  amount  pf  their  proportion  of 
the  expenses  («),  but  were  to  keep  down  the  interest  (^). 
The  Commissions^  were  required,  once  in  every  year, 
to  make  a  statement  of  monies  received  and  expended, 
and  lay  the  same  with  the  vouchers  before  two  Justices, 
"  to  be  by  them  examined  and  baUnced  (A)."  And  when 
the  works  had  been  completed,  the  rates  and  taxes 
raised,  and  the  award  deposited,  the  powers  of  the 
Commissioners  were  to  cease,  and  the  lands  to  come 
within  the  jurisdiction  of  the  local  Commissioners  of 
Sewers  (i)  under  a  previous  act  (A). 

The 

(fl)  Sect.  26.  (g)  Sect  54. 

(5)  Sect.  39.  W  Sect.  55. 

(c)  Sect.  34.  (0  Sect.  56. 

(rO  Sect  36.  (*)  51  G.  3.  c.30. 
(<?)  Sect.  53. 

Et  4 
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1848.  The  Act  referred  to  contains  a  provimon(a)^  that  any 

^^^^^"^    person  aggrieved  by  any  order,  judgment  or  determination 
V.  of  the  Conomissioners  or  of  any  Justice,  **  rehiting  to 

Durham.  ^^^  matter  or  thing  in  this  Act  mentioned  or  contained," 
*'  may,"  within  three  months,  appeal  to  the  Justices  at 
the  general  or  quarter  sesrions  (first  giving  twenty-one 
days'  notice),  and  entering  into  recognisances  to  try 
such  appeal  and  abide  by  the  order  and  award  of  the 
Court  Jurisdiction  was  also  given  '<  in  a  summary 
way  to  hear  and  determine  the  said  appeal,"  and  to 
order  and  award  satisfaction  and  costs.  And  it  en- 
acts that  the  Commissioners  *^  may  and  shall  in  all 
cases  sue  and  be  sued  in  the  name  of  the  deik  or 
treasurer."  (6) 

Of  the  original  Commissioners  Thaehray  died  in 
1828,  and  Hall  in  1830.  Thaehray  was  succeeded  by 
Pilhinffton,  and  Hall  by  WilUam  Simpson*  PiVdnpton 
died  in  1838,  and  was  succeeded  by  Durham;  and, 
W.  Simpson  having  died  in  1847,  it  was  alleged,  that 
George  D.  Simpson  had  been  somewhat  irregularly  ap- 
pointed in  his  place. 

On  the  11th  of  September  1847,  the  two  Commis- 
sioners Durham  and  G.  D.  Simpson  gave  public  notice 
that  they  had  made  a  further  rate,  amounting,  as  ap* 
peared  by  a  statement  made  by  tliem,  to  18,279^  By 
another  notice  they  stated,  that  they  were  prepared  to 
execute  their  award  pursuant  to  the  Act ;  but,  being 
advised  that  the  award  was  not  subject  to  any  appeal 
under  the  Act,  they  deemed  it  equitable  "to  lay  the 
rate  or  assessment  that  day  made  as  a  separate  assessr- 
ment,"  in  order  that,  if  any  participants  should  deem 
themselves  aggrieved,  they  might  appeal  agdnst  the 

same 
(fl)  Sect.  68.  (6)  8ect.65. 
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same  within  three  calendar  months,  according  to  the        1848. 

provisions  of  the  Act.     And  they  gave  notice  that  they  ^^^g^p 
would,  at  the  expiration  of  three  calendar  months,  pro-  v. 

ceed  to  execute  their  award.  urham. 

The  bill,  filed  in  January  1848,  alleged,  that  the 
Plaintiffi  had  exaipined  the  books  and  accounts  of  the 
Commissioner,  which  had  been  kept  in  a  very  inac- 
curate manner,  and  that  the  same  contained  over- 
charges against  the  participants  of  the  said  level  to  a 
very  large  amount ;  and  that,  if  the  sums  overcharged 
in  the  said  accounts  were  deducted,  the  balance  pro^ 
perly  chargeable  by  the  mie  proposed  to  be  levied 
would  be  very  considerably  reduced.  It  then  alleged, 
that  a  sum  of  1362/.  was  charged  and  retained  by 
the  Commissioners  for  their  trouble  since  1830,  and 
246 1/L  by  their  derk  for  his  remuneration. 

The  bill  also  alleged,  that  large  sums  had  been  bor- 
rowed, not  for  the  purposes  of  the  Act,  and  improperly 
charged ;  and  that,  even  if  the  items  charged  were  pro- 
perly charged,  18,279/.  3«.  2d.  exceeded  by  5085/.  2s.  Ad. 
the  amount  due. 

It  then  proceeded :  —  "  And  generally  your  orators 
charge  that  the  monies  which  have  been,  from  time  to 
time,  received  by  the  Commissioners  under  the  Act  have 
been  wholly,  or  at  all  events  as  to  a  great  part  thereof, 
applied  by  the  Commissioners  to  their  own  purposes,  or 
in  other  respects  wholly  misapplied." 

The  bill  stated,  that  the  Plaintiffs  had  applied  to 
the  Defendants  to  come  to  an  account  with  them  and 
the  other  participants,  in  respect  of  all  monies  received 
by  the  said  Commissioners  who  had,  from  time  to  time, 
acted  under  the  said  Act,  and  of  their  application  thereof, 

and 


DOKBAII. 
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1848.       and  that  the  troe  balance,  if  any,  then  actoaUy  doe 
ikRMm^     from  the  Fhuntiflb  and  the  other  participants  of  the 
V.  aaid  level,  might  be  aaoertained,  and  that,  in  the  mean- 

time, the  Defendants  would  deky  enforcing  the  nte 
or  assessment  mentioned  in  their  notice,  and  making 
their  final  award ;  but  that  the  Defendants  threatened, 
and  intended,  to  enforce  the  payment  of  the  rate  or  as- 
sessment, and  to  sign  and  enrol  their  final  award  with- 
out coming  to  any  account  with  the  Phuntifik 

The  bill  also  charged,  that  the  CommissionerB  had 
constantly  n^lected  to  lay  thdr  accounts  before  the 
Justices;  and  that  the  number  of  the  participants  was 
so  great,  as  to  render  it  impossible  to  make  them  parties, 
and  that  all  the  participants  had  a  common  interest 
with  the  Plaintiffs. 

The  bill  was  filed  against  Durham,  G.  D.  Simpson, 
and  the  representatives  of  HaU  and  fF.  Simpson,  and 
professed  to  account  for  the  absence  of  the  repre- 
sentatives of  the  other  deceased  Commisnonera.  It 
prayed  an  account  of  all  monies  received  by  the  Com- 
missioners since  the  pasdng  of  the  Act  and  of  the  ex- 
penditure; and  that  all  improper  items  might  be  dis- 
allowed ;  and  that  the  present  Commissioners  and  the 
representatives  of  those  dead  might  pay  what  should  be 
found  due ;  and  that  in  the  meantime  the  Commissioners 
might  be  restrained  from  enforcing  payment  of  the  rates 
proposed  to  be  levied,  and  from  executing  their  final 
award. 

To  this  bill  Durham  and  G*  2>.  Simpson  filed  general 
demurrers  for  want  of  equity. 

Mr.  Kindersley,  Mr.  Tennant  and  Mr.  E.  B.  Denison, 
in  support  of  the  demurrers. 

The 


Durham. 


CASES  IN  CHANCERY.  427 

The  objections  to  the  bill  were>  first,  that  the  state-  1848. 

inents  were  loose,  vague,  and  indefinite;  for  the  bill  .^"^^^^^ 

was  filed  on  behalf  '^  of  the  participants  or  owners,"  and  _  «• 
the  charge  of  misapplication  was  too  general. 

Secondly,  that  the  Act  gave  jurisdiction  to  the  Jus- 
tices to  correct  any  errors  in  the  accounts ;  and  that 
this  Court  would  not  interfere  to  assist  the  Plaintiffs, 
who  had  neglected  to  pursue  the  special  remedy  pointed 
out  by  the  Act  On  this.  The  Attomey''General  v. 
Brawn  (a)y  The  Attomey-General  v.  The  Corporation 
ofDubUn(b\  Mitford's  PL  p.  112.(c),  Attorney- General 
V.  Compton  (d).  Waters  v.  Taylor  {e\  Carlen  v.  I>rury{g\ 
Ellison  V.  Bignold{h)y  and  the  Bamsley  Canal  Company 
V.  TwibelHi\  were  cited. 

Thirdly,  that  there  was  not  such  an  tmity  of  interest 
between  the  Plaintiffs,  and  the  other  parties  on  whose 
behalf  they  professed  to  sue  as  to  enable  the  Plaintiffs 
properly  to  represent  the  absent  parties.  Preston  v. 
The  Grand  Collier  Dock  Company  (A)  and  Wilson  v. 
Stanhope  (J)  were  cited  on  this  point. 

Mr.  Turner  and  Mr.  Hetherinyton,  in  support  of  the 
biU. 

Tlie  Master  of  the  Bolls  said,  that  the  allegations 
appeared  very  indistinct ;  but  he  would  read  the  Act 
before  delivering  his  judgment. 


The 

(a)  1  Swan.  265.  (g)  1  Vet.  4>  B.  p.  159. 

(6)  1  BUgh,  K.  S.3\2.  (A)  2  Jac.  *  W.  503. 

(c)  4th  ed.  (0  7  Beavan,  19. 

(d)  I  You. ^CoL  C.C.  417.  (*)  II  Shnont,  327. 

(e)  15  Vctey,  10.  (/)  2  CoUyer,  629. 
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1848. 


The  Masteb  of  the  Rolls. 


M^rtk^l. 


Armitstbad  Upon  the  consideration  of  this  case,  though  it 
DuRUAif .  appears  to  me  to  be  very  doubtful  whether  a  Court  of 
Equity  can  afford  the  relief  which  is  asked  for,  I  am 
not  prepared  to  say,  that,  upon  a  bill  properly  framed, 
there  may  not  be  jurisdiction.  But  I  am  of  opinion, 
that  without  amendment,  there  can  be  no  relief  on  tfab 
bill ;  for,  passing  over  the  objection  that  it  does  not 
appear  whether  the  bill  is  filed  by  and  on  the  behalf  of 
participants  or  of  owners,  the  charges  appear  to  me  to 
be  too  indistinctly  alleged  against  the  parties  sought  to 
be  charged.  The  Commissioners  are  not  treated  either 
collectively  as  a  corporation  or  separately  as  individuals 
each  answerable  for  himself,  but  partly,  as  it  seems,  in 
one  character,  and  partly  in  the  other.  And  the  charge, 
most  relied  on,  of  applying  monies  received  to  their  own 
purposes,  is  not  so  stated,  as  to  make  it  appear  whether 
all,  or  if  not  all,  which  of  the  Defendants  are  sought  to 
be  affected. 

Allow  the  demurrers  with  leave  to  amend. 


2^ov,  2. 


AKMITSTEAD  v.  DURHAM. 


Under  all 
orders  to 
amend  a 
Plaintiff 
must  amend 
within  four- 
teen days,  as 
where  he  ob- 
tains leave 
to  amend  on 
the  allowance 
of  a  demurrer, 
and  no  time 
is  then  li- 
mited. Semble. 


i^N  the  27th  of  March  1848,  a  demurrer  was  al- 
^"^  lowed  to  the  bill,  but  leave  was  given  to  amend. 
The  order  did  not  limit  any  time  within  which  the 
amendments  were  to  be  made,  and  the  Plaintiffs  did  not 
amend  until  the  month  of  Attest 

The  Defendants  now  moved  to  take  the  amended  bill 
off  the  file,  on  the  ground  that  the  amendment  had 
not  been  made  within  fourteen  days,  as  required  by  Ae  ^ 

16th  ' 


f 
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16th  General  Order  oi  May  1845,  Art.  34.  (a)     This        1848. 

Order  is  as  follows :  —  "  The  Plaintiff,  having  obtained   ^^^^stbad 

an  order  for  leave  to  amend  his  bill,  has,  in  all  cases  in  v. 

which  such  order  is  not  made  without  prejudice  to  an 

injunction,  fourteen  days  after  the  date  of  the  order 

within  which  he  may  amend  such  bill.      If  such  bill  be 

not  amended  within  such  fourteen  days,  the  order  for 

leave  to  amend  becomes  void,  and  the  cause,  as  to  dis- 

missal,  stands  in   the  same  situation  as  if  such  order 

had  not  been  made."    The  70th  Order  of  May  1845  (J) 

is  as  follows :  —  "  Where  the  Plaintiff  obtains  an  order 

for  leave  to  amend  his  bill,  and  does  not  amend  the 

same  within  the  time  limited  for  that   purpose,  the 

order  to  amend  becomes  void,  and  the  cause,  as  to 

dismissal,  stands  in  the  same  situation  as  if  such  order 

had  not  been  made." 

Mr.  Walpole,  Mr.  Tennant,  and  Mr.  Denison  in  sup- 
port of  the  motion. 

The  Plaintiffs  did  not  amend  their  bill  within  fourteen 
days,  and  therefore,  under  the  General  Orders,  the  leave 
to  amend  "  became  void "  and  the  subsecjuent  amend- 
ment was  wholly  unwarranted.  The^  16th  General 
Order,  art.  34.,  applies  to  all  cases.  The  words  are  ex- 
press :  the  Plaintiff  has  "  in  all  cases  "  &c.,  "  fourteen 
days  after  the  date  of  the  order  within  which  he  may 
amend  such  bill"  It  would  be  strange,  if  a  Plaintiff, 
upon  the  allowance  of  a  demurrer,  were  to  be  in  a  better 
situation,  where  he  gets  by  indulgence  leave  to  amend, 
than  when  he  obtains  such  leave  of  right  by  an  order 
of  course.  It  matters  not  that  the  leave  was  given 
specially  by  the  Court,  for  such  an  order  has  the  same 
operation,  in  regard  to  the  proceedings  in  the  cause,  as 


*♦ 

y  I 


(a)  Ordmes  Can.  887.  (b)  Ordinet  Can.  309. 
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[^^        if  it  had  been  gnmted  by  the  officer  as  of  coane  wiib- 
AmmmnuD   ^^^  ^^7  V®<^  application :  Edffe  y.  Duke,  (a) 

Mr.   7\tmer  and  'Sir.  HethenmgUm^  amtra^  for  the 


Plainttflb.  The  Orders  referred  to  haTe  refierenoe  to 
orders  of  coane,  and  do  not  apply  to  this  case,  where  the 
leaye  was  granted  on  consideration  bj  the  Court,  and 
without  any  restriction  as  to  time.  Soch  is  the  ojnnion 
of  the  profession  and  of  the  Officers  of  the  Court,  who 
would  not  haye  permitted  this  amended  bill  to  be  filed, 
if  there  had  been  any  irr^ularity.  The  practice,  in 
such  cases,  is,  to  leaye  the  time  indefinite  in  the  first  in^ 
stance,  and  when  the  Defendant  conaderB  that  there  has 
been  any  improper  delay,  he  is  entiUed  to  come  to  the 
Court  to  haye  the  time  limited.  Such  was  the  practice 
under  the  Orders  of  1828.  Thus  the  14th  Order  of 
April  1828  (&)  directed,  that  ^*  every  order  for  leaye  to 
amend  the  bill "  should  contain  an  undertaking  to  amend 
within  three  weeks ;  yet  no  such  undertaking  was  ever 
giyen  in  a  case  like  the  present 

The  Masteb  of  the  Bolls. 

If  an  opioion  has  been  ^ven  by  the  Officers  of  the 
Court  on  which  the  Plaintiffs  have  acted,  it  might  make 
some  difference  in  the  result  of  this  motion ;  but  other- 
wise, it  must  be  determined  on  the  merits  and  according 
to  the  true  construction  of  the  Orders. 

I  do  not  find  any  reason  for  concluding,  that  these 
Orders  are  not  of  general  application,  or  do  not  refer  to 
all  cases  in  which  a  Plaintiff  obtains  leave  to  amend ;  as 
where,  upon  the  allowance  of  the  demurrer  or  at  the 
hearing  on  the  merits,  by  indulgence,  as  it  is  called, 

leaye 

(a)  10  Beavan,  184.  (p)  Ord.  Can.  10. 
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leave  is  given  to  amend.     I  have  a  strong  opinion  that        1848. 

the  case  comes  within  the  provisions  of  the  General   ^^^^^^'^"^^ 
-^  ,  Armitstbad 

Order,  and  that  this  amended  bill  was  irregularly  filed  «. 

in  contravention  of  that  Order.  If  it  has  been  done  in  I^u»«am . 
accordance  with  a  general  opinion  which  has  prevailed 
in  the  profession,  or  if  the  Plaintiffs  have  acted  on  the 
opinion  of  the  Officers,  I  should  be  slow  to  put  the 
matter  out  of  Court  The  amendment  may  be  a  matter 
of  great  importance  to  the  Plaintiffs,  and  I  could  not  ex- 
pose the  parties  to  such  consequences,  if  they  have  been 
acting  on  an  erroneous  opinion  of  the  Officers  of  the 
Court  I  ought  to  enquire  on  what  that  notion  of  the 
practice  is  founded.  If  they  consider  that  the  Orders  of 
1845  are  to  be  construed  by  those  of  1828, 1  differ  with 
them*  I  have  frequently  endeavoured  to  prevail  on 
gentlemen  to  construe  these  Orders  by  themselves  and 
independent  of  former  Orders,  and  of  the  construction 
put  on  them. 

I  will  enquire,  and  if  my  impression  that  this  pro- 
ceeding was  irregular  remains,  the  Defendants  ought  to 
have  their  costs,  but  no  further  order  ought  to  be  made. 

Mr.  Wcdpole  having  consented  to  the  amendment 
standing  on  payment  of  the  costs,  the  case  was  not 
again  mentioned. 

NoTB.  —  See  Cridland  y.  Lord  de  Mauleyt  V.  C.  JCnight  Bruce, 
nth  November  1848  ;  and  BamMgge  y.  Baddeley^  M.R.  20th  June 
1849, /km/. 
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1849. 


Peb.  24.  BRUCE  V.  KINLOCK. 

A  party  ^T^HIS  case  came  on  upon  petition* 

served  with  a     J. 

petition 

appeared  Mr.  Stevens  in  support  of  the  petition* 

merely  to  ask 

for  hi«  costs. 

Held  that  Mr.  J^  J.  Jems  for  a  party  who  had  obtained  a  stop 

was  not  a  suf-  order  on  the  fund  asked  for  his  costs. 

ficient  reason 

to  deprive 

him  of  them.         Mr.  Stevens.     It  has  been  recently  decided  by  the 


Lord  Chancellor,  in  Major  v.  Major y  that  where  a  party 
appears  merely  to  ask  for  his  costs,  they  will  not  be 
allowed  him,  for  his  appearance  was  unnecessary. 

^9^^^^'  ^^^^  The  Master  of  the  Rolls. 

That  is  quite  a  mistake.  It  had  been  stated  to  me, 
in  a  former  case,  that  the  Lord  ChanceUor  had  so  de- 
cided, but  I  thought  it  such  a  subvernon  of  the  doctrine 
established  in  this  Court  ever  since  Lord  Eldon  over- 
ruled the  decision  of  Sir  Thomas  Plumer  on  the  point, 
that  I  considered  it  right  to  communicate  with  the  Lord 
Chancellor  on  the  subject.  His  Lordship  was  greatiy 
surprised  that  any  such  doctrine  should  have  been  im- 
puted to  him.  I  find  that  nothing  of  the  kind  was  de- 
cided by  him  in  Major  v.  Major. 

I  have  already  had  occasion  several  times  to  refer  to 
this  error. 


See  Crawihatf  v.  Thornton^  2  Myl.  ^  Cr.  p.  24. ;  Bamford  v.  WatU^ 

y  j     2  Beav,  201.;  Heneage  v.  Aikm^  1  Jac,  4*  W,  311. ;  Templeman  v. 

^  ^    Warrington,  1  Jac.  4*  WaLSll.  noteXa);  Gartj^  y]  WftUtingham,  7W. 

yr      4"  Ruu.  405. 
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SHALLCROSS  v.  WRIGHT.  ^^^  3^ 

Y  the  decree^  certwn  accounts  of  the  real  and  After  the 
personal  estate  were  directed  to  be  taken  by  the  igg^ed'^his 


Master,  as  against  Wright  and  Bishop^  the  trustees  and  warrant  on 

preparing  bis 
executors.  Report,  an  ac- 

counting  party 
was,  by  con- 
Wright  neglected  to  bring  in  his  discbarge,  and  the  sent,  per- 

Master  issued  his  shew  cause  warrant      Wright  still  "rin***in*his 
made  default,  and  ultimately  the  Master  issued  his  discharge  and 
warrant  on  preparing  his  report      The  67th  General  in\upport?^ 
Order  of  April  1828  (a)  directs,  "  that  the  Master  shall  I>uring  the 
not  receive  further  evidence,  as  to  any  matter  depending  „ew  evidence 
before  him,  after  issuini?  the  warrant  on  preparing  his  ^?.  charge  was 

__  *     *         ^  discovered  by 

report''     However,  by  consent,  Wright  was  permitted  the  Plaintiff'; 
to  bring  in  his  discharge  and  his  evidence  in  support  ^^^T^ 
thereof.      In  proceedmg  with   Wrigfifa  discharge,  the  ceiving  it. 
Plaintiff  discovered  new  evidence    to   charge    Wright  ^j^^  pi^n^W 
and  Bishop  jointly,  and  having  carried  a  new  charge  ought  to  be 
into  the  office,  the  Master,  on  the  objection  of  Bishop,  adduce  it,  for 
declined  to  receive  any  further  evidence  in  support  of  ^^^  parties 

,  must  have 

it,  considering  that  he  was  precluded  from  so  doing  by  proceeded  on 

the  General  Order  above  referred  to.  tbn\37he 

warrant  on 

The  Plaintiff  now  presented  a  petition  to  the  Court  geeS^iSil''^ 
to  enable  the  Master  to  receive  further  evidence  on  his  drawn,  and 

,    ,    , «  the  benefit  of 

behalf.  the  67th 

Order  waived. 

Mr.  Turner  and  Mr.  Eldertouy   in  support  of  the 
petition. 

Mr.  ^ 

(a)  Ordmei  Can.  86. 

Vol.  XL  Ff 
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Wright, 


1849.  Mr.  Roupell  and  Mr.  (7.  Calvert,  contrh,  argaed  that 

o^TI^"^  *^®  conaent  was  limited  to  the  one  object  of  allowing 
the  Defendant  to  prove  his  discharge,  and  did  not 
open  the  whole  matter. 

The  Masteb  of  the  Rolls. 

The  67  th  General  Order  is  express,  that  the  Master 
shall  not  receive  fmrther  evidence  after  the  warrant 
on  preparing  his  report ;  but  that  warrant  is  not  to 
issue  until  be  has  required  the  parties  to  shew  cause. 
There  are,  therefore,  two  warrants,  one  to  shew  cause, 
and  the  other  on  preparing  the  report 

The  Plaintiff  being  in  a  ntuation  to  call  on  the 
Master  to  prepare  his  report,  a  warrant  to  shew  cause 
was  issued.  No  cause  was  shewn,  and,  the  warrant 
on  preparing  having  issued,  the  case  was  in  such  a 
situation,  that,  by  the  67  th  General  Order,  the  Master 
was  precluded  from  receiving  any  further  evidence, 

as  to  any  matter  depending  before  him.** 


(( 


But  Wright,  the  Respondent,  was  desirous  of  carrying 
in  his  discharge,  and,  the  Plaintiff  having  consented, 
the  Master  thereupon  received  it  Consider  the  situ* 
ation  of  the  Master:  the  Order  directs,  that  he 
shall  not  receive  further  evidence;  he  did  receive  it, 
the  parties  consenting  that  the  obstruction  should  be 
removed,  or,  in  other  words,  agreeing  to  waive  the 
benefit  of  the  General  Order.  I  cannot  conceive  that 
the  Master  could  have  received  further  evidence  on  any 
other  principle. 

The  question  then  comes  to  this,  whether,  when  by  a 
waiver,  further  evidence  is  received  on  one  side,  the 
opposite  party  is  to  be  precluded  adducing  additional 
evidence  on  his  part    I  confess,  it  seems  to  me,  to 

be 
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be  contrary  to  common  sense  to  say,  that  evidence  is 
to  be  admitted  against  a  party,  but  that  he  is  to  be 
precluded  from  adducing  any  evidence  in  his  favour. 
The  Court  could  not  permit  such  a  thing :  it  is  con- 
trary to  the  policy  of  the  law.  If  there  had  been  such 
an  agreement!  I  do  not  know  how  the  Court  could  per- 
mit it  to  be  enforced.  It  is  evident  that  the  Master  con- 
sidered he  was  receiving  further  evidence,  on  the  sup- 
position that  the  warrant  on  preparing  was  withdrawn, 
and  that  there  had  been  a  waiver  of  the  benefit  of  the 
General  Order, 


1849. 


Shallcross 
Wright. 


The  evidence  is  not  clear;  but  if  proper  explana- 
tions be  given  by  the  Plaintiff,  I  think  the  obstruc- 
tion ought,  under  the  circumstances  of  this  case,  to  be 
removed;  I  should  then  order,  that  notwithstanding  the 
issuing  of  the  warrant  on  preparing  the  report,  the 
Plaintiff  be  at  liberty  to  proceed  as  if  it  had  not 
issued. 


WATTS  V.  PENNY. 


Feb,  9. 


'^t/f7^  TTS,  who  was  the  Defendant  in  an  original  An  original 
^^     suit  of  Fenny  v.  fFcUts,  filed  a  cross  bill  of  dis-  ^oss  cause  for 
covery  against  Penny,  but,  before  he  had  obtained  an  discovery 

J*  -n  xi  •   •     1  1-       J   1.      were  attached 

answer  from  Fenny ,  the  origmal  cause  was  heard  by  to  V.  C. 

the  ^•-^"'^'IS^ 

Court.     The 
original  cause  was  heard  before  an  answer  to  the  cross  cause  had  been  obtained. 
The  Defendant  to  the  bill  of  discovery  then  put  in  his  answer,  and  obtained,  at  the 
Rolls,  an  order  of  course  for  his  costs,  suppressing  the  fact  that  the  bill  of  discovery 
was  a  cross  bill.    It  was  discharged  for  irregularity. 

On  a  fair  question  upon  the  new  Orders,  upon  which  there  has  been  no  decision, 
the  parties,  in  point  of  costs,  are  entitled  to  indulgence. 

Ff2 
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1849.  the  yice-Chancellor  Knight  Bruce,  to  whose  Court  the 
causes  were  attached^  and  the  original  bill  was  dismissed 
with  costs. 

Penny  J  however,  afterwards  put  in  his  answer  to  the 
cross  bill,  and  obtained  an  order  of  course,  at  the  Soils, 
for  the  costs  of  the  bill  of  discovery.  In  his  petition, 
he  suppressed  the  fact  that  the  bill  of  discoveiy  was  a 
cross  bilL 

A  motion  was  now  made  to  dischai^  the  order. 

Mr.  Roupell  and  Mr.  Rogers  in  support  of  the  motion. 
By  the  41st  Order  of  August  1841  (a),  the  costs  of  a 
cross  bill  of  discovery  are  to  be  in  the  discretion  of  the 
Court,  at  the  hearing  of  tiie  original  cause.  This 
Order  was  varied  by  tiie  125tii  Order  of  May  1845  (&), 
which  directs,  tiiat  such  costs  shall  be  costs  in  the 
original  cause,  unless  the  Court  otherwise  orders.  It 
is  clear,  therefore,  that  the  merits  of  this  case  ought 
to  have  been  considered  by  the  otiier  branch  of  the 
Court;  and,  at  all  events,  the  Defendant  was  not 
justified  in  suppresdng  the  fact  that  the  cause  was  a 
cross  cause,  and  therefore  subject  to  a  different  role 
from  that  applicable  to  a  simple  bill  of  discovery. 

Mr.  Turner  and  Mr.  Bazalgette,  eantrh.  At  the 
hearing  of  the  original  cause,  the  answer  had  not  been 
filed.  The  Court,  therefore,  was  unable  to  exercise  its 
discretion  as  to  the  costs  of  the  cross  bill ;  and  the 
case  not  being  provided  for  by  the  Greneral  Orders,  the 
old  practice  prevails,  which  enables  a  Defendant,  on 
putting  in  a  sufficient  answer,  to  obtwi,  as  of  course,  the 
costs  of  tiie  proceeding.     In  JVestfield  v.  Skipwarth  (c), 

the 

(a)  OrdinetCan.  176.  w     (c)  13  Simons,  265.,  and   I 


(A)  lb.  335.  ^Phillips,  277. 
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the  Plalntiif  in  the  original  cause  obtained  an  order 
dismissing  his  bill ;  and  the  Defendant  in  the  cross  cause 
for  discovery  afterwards  obtained  at  the  Bolls  an  order 
of  course,  that  the  Plaintiff  in  the  cross  cause  might 
pay  the  costs ;  and  a  motion  being  made  to  discharge 
the  order.  Lord  Lyndhurst  refused  it,  being  of  opinion, 
^  that  in  such  a  case  the  old  practice  continued."  This 
case  is  similar. 

9 

Rcbinson  y.  Wall  (a)  was  cited  during  the  discussion. 

The  Mabteb  of  the  Bolls  (without  requiring  a 
reply).  An  order  purely  of  course  may  be  made  here 
in  a  cause  attached  to  the  other  branches  of  the  Court ; 
it  may  also  be  made  before  the  Judge  to  whose  Court 
the  cause  is  attached,  and  who  has  an  opportunity  of 
looking  into  the  merits  and  circumstances  of  the  case. 
Is  it  a  reasonable  course  to  obtain  an  order,  which  re* 
quires  a  consideration  of  its  circumstances,  from  a 
Judge  who  has  neither  the  means,  power,  or  authority 
to  enter  into  them  ?  Here  it  is  clear,  that  there  may 
be  some  circumstances,  in  the  original  cause,  which 
might  alter  the  rule  introduced  by  the  General  Orders, 
and  which  can  only  be  considered  by  the  Judge  to 
whose  Court  the  cause  is  attached.  I  have  no  authority 
whatever  to  look  to  the  merits  of  this  case,  I  can  only 
determine  whether  the  order  was  or  was  not  regularly 
obtained  (ft),  and  I  find  that  this  order  was  obtained  on 
a  petition,  which  made  no  allusion  whatever  to  the  ori- 
ginal bill.  This  was  irregular ;  and  I  must  discharge 
the  order. 


1849. 


I  have  had  some  hesitation  as  to  costs.  On  a  fair 
question  upon  the  new  Orders  on  which  there  has  been 
no  decision,  there  ought  to  be  some  indulgence.  I  give 
no  costs.  V 

(b)  6th  Order,  of  9th  May 
1839.     OriUne's  Can.  137. 

FfZ 


t/  (a)  10  Beavan^  73. 
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(J^^  ^#e  Z4-r3*'^:0^/. 


Marck^.  WINN  «.  FENWICK.(a) 

By  a  marriage  13^  the  settlement  made  on  the  marriage  of  Bar* 
power  was        ^^  fuzbcLs  Fenwick  and  Elizabeth   Cuthbertton,  dated 

given  to  the      jn  1806,  a  sum  of  5000/.    was  settled,  in  trust  for 

wife,  m  case 

she  left  any      the  intended  husband  for  life,  and,  after  his  decease,  in 

chiJd  of  the       ^^^^^  j^jg  ^jf^  survived  him,  then  upon  trust  to  assign 

marriage  living  ^  '  *  ° 

at  her  death,     and  transfer  it  to  her  absolutely. 

to  appoint 

amongst  all 

and  every  the        But  in  case  the  said  Elizabeth  Cuthbertsan  should  de« 

if  there  should  P^^  this  life  in  the  lifetime  of  the  sidd  Barnabas  Fen^ 
he  no  issiie  of  unck,  her  intended  husband,  leaving  issue  of  her  body 
livin<r  at  her  one  or  more  child  or  children  then  living  [which  event 
death,  then  happened],  ^then,  from  and  immediately  after^the  de- 
have  a  general  cease  of  Barnabas  Fenwick^  upon  trust,  for  all  and  every 
fSnf  "^She  ^^^  ^^^^  ^^  chUdren  of  Barnabas  Fenwick  on  the  body 
did  not  exer-    of  the  said  Elizabeth  Cuthbertsan^  his  intended  wife,  be- 

ClSfi  the*  fM)lV(*1' 

and  died  leav-  gotten,  in  such  parts,  shares,  and  proportions,  as  the 

ing  several  gaid  Elizabeth  Cuthbertsan^  by  any  deed  or  instrument  in 
children.  Held         .  .  .  ,  .  ,  /.  -  i 

that  those  chiU  writing^  with  or  without  power  of  revocation,   to  be 

dren  alonewho  gealed  &C.,  or  by  her  last  will  and  testament  in  writings 
survived  her  ...  . 

were  entitled  or  any  writing  purporting  to  be  her  last  will  and 
p?iaaion.^  '"^"  testament,  to  be  signed  &c.,  should  appoint. 

And  if  it  should  happen  that  there  should  be  no 
issue  of  such  intended  marriage  living  at  her  decease^ 
then  upon  trust  for  such  person  or  persons  &c.  as  the 
said  Elizabeth  Cuthbertsan  should,  by  any  such  deed  or 
instrument,  or  last  will  and  testament,  appoint;  andj 
for  want  of  such  appointment  &c.,  on  trust  for  Barnabas 
Femoick, 

There 

(a)  See  fenwick  v.  Greenwell^  10  Beavan,  412. 
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There  were  issue  seven  children  of  the  marriagej 
of  whom  five  only  were  living  at  the  death  of  Mrs. 
Fenwick  in  1837.  She  did  not,  in  any  way,  execute 
the  power  of  appointment 

Her  husband  suridved  her. 
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All  parties  to  this  suit  agreed,  that  the  children  of 
the  marriage  took  by  implication;  but  the  question 
was,  whether  those  children  who  died  in  the  lifetime 
of  their  mother  took  any  interest  in  the  fund. 

Mr.  Spenoe  and  Mr.  Youngt  for  the  five  children 
who  survived  their  mother.  The  children  living  at  the 
death  are  alone  entitled.  There  is  no  gift  to  the 
children,  except  by  implication  through  the  power. 
This  is  not  to  fail  by  the  neglect  of  the  donee  of  the 
power  to  execute  it ;  Brown  v.  Higgs  (a)  and  Burrough 
V,  PhUcox  (i). 

This  power  is  only  to  arise  in  the  event  of  Mrs. 
Fenwick,  at  the  time  of  her  death  having  children  'Hhen 
living."  Those  children,  therefore,  and  those  only,  are 
the  objects  of  the  power  who  were  then  living.  The 
gift  over  is,  if  no  issue  (meaning  children)  should  be 
<<  living  at  her  decease,"  which  shews  that  children 
dying  before  that  period  were  not  intended  to  take. 

Mr.  Purvis  and  Mr.  FUertan,  contrcL  AU  those 
persons  take  in  default  of  appointment  who  could 
have  taken  under  an  execution  of  the  power,  and  all 
the  children  were  capable  of  so  taking.  Here,  all  the 
children  a;re  objects  of  the  power :  the  terms  of  the  in- 
strument are  express,  and  in  favour  of  *'  all  and  every 

the 

\/      (a)  4  Vet.  708  ,  5  Ves.  495.,  and   ^     (b)  5  MyU  Sf  Cr.  73. 
8  Kej.  561.  "^ 

JP/4 
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the  child  or  children."  The  case  is  entirely 
from  Walsh  y.  WaUinger  (a),  in  which  the  Court  held 
'^  the  power  plainly  testamentaiji"  and  to  be  ^  executed 
only  in  favour  of  children  who  could  take  by  will,"  and 
from  Woodcock  v.  Benneck  (b),  where  the  power  was  to 
appoint  by  mil,  *'  and  therefore  could  only  be  exerdaed 
in  favour  of  those  who  were  living  at  the  death  "  of  the 
appointor.  Here  the  power  was  given  to  appoint  *'  by 
any  deed  or  instrument  in  writing,"  or  *^  by  her  last 
will,"  so  that  the  wife  might  have  made  a  valid  appoint- 
ment by  deed  to  a  childi  which  would  have  taken  effect 
although  he  afterwards  died  in  the  lifetime  of  his  mother. 


7^  Master  of  tie  Bolls. 

But  what  would  have  occurred,  if  all  the  children 
had  afterwards  died  in  the  mother's  lifetime  ?  The  power 
was  Hot  to  have  arisen  in  that  event 

Mr.  Purvis.  The  appointment  would  then  have  taken 
effect  under  the  second  general  power  of  appointment 
given  to  the  wife. 

Mr.  Spence,  in  reply. 


The  Master  of  the  Bolls. 

The  rule  is,  that  none  can  take,  by  implication,  upon 
the  non-execution  of  a  power,  who  cannot  take  under 
an  execution  of  such  power.  The  argument  here  is  the 
converse :  that  all  take  in  default  of  appointment,  who 
could  have  taken  under  an  execution  of  the  power ;  and 
that  in  this  power  to  appoint,  the  words  *'  all  and  every 
a.  dJH™.?^.,.  ^.^^  „,  U.^  „  to  d«cn> 
tion,  which  wotdd  confine  the  objects  to  such  children 
as  should  be  living  at  the  death  of  Mrs.  FentoicL 

It 

(ft)  2  Riisi.  4-  Mi/L  78.     \  /  (b)  4  Beavan,  190.,  and  1  PhiLl2. 
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It  must,  however,  be  obeerved  that,  the  power  to 
appoint  is  to  arise  in  the  event  of  her  leaving  one  or 
more  child  or  children  living  at  her  death,  and  in  that 
event  only;  and  taking  this,  in  connection  with  the 
danse,  by  which  the  property  is  to  revert  to  the  settlor,- 
in  the  event  of  there  being  no  issue  of  the  marriage 
living  at  her  death,  I  think,  that  the  trae  meaning  of 
the  settlement  is,  that  those  children  only  who  were  living 
at  her  death  are  entitled  to  take. 


1849. 


Declare  that  the  children  only  who  were  living  at 
the  death  of  Elizabeth  Fenwick  are  entitled  to  the 
fund. 


The  ATTORNEY-GENERAL  v.  SHIELD. 

i^N  the  9th  ot  January  1849,  an  attachment  was  issued 
^^  against  the  Defendant,  for  want  of  answer,  and 
the  writ  was  returned  non  est  inventus. 

On  the  1 9th  of  •/anttary,  the  Defendant,  being  still  in 
contempt)  filed  a  demurrer  and  answer,  and  the  Plaintiff, 
knowing  that  a  demurrer  and  answer  had  been  filed, 
bespoke,  and  on  the  24th  of  January  obtained,  an  oflSce 
copy  of  the  demurrer  and  answer. 

The  Plaintiff  now  moved  to  take  the  demurrer  and^ 
answer  off  the  file  for  irregularity,  on  the  ground  that 
a  party,  in  contempt  could  neither  file  a  demurrer  nor 
a  demurrer  and  answer. 


March  li. 

A  Defendant 
in  contempt 
for  want  of 
answ^  can- 
not file  a  de« 
murrer  and 
answer,  and 
the  xrregu* 
larity  18  not 
waived  by  the 
Plaintirs 
taking  an 
office  copy 
thereof. 

Curzon  v. 
Dela  Zouck 
I  SuHxn,  J8db 
explained. 


Mr.  Purvis  and  Mr.  Glasse  in  support  of  the  motion. 

''  Curzon 


442 


1849. 


AtTORKBT' 

Gbnbeal 
8hibld. 
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Curzon  V.  D^  la  Zoueh  (a),  V^er9r.LordAudley(b), 
Woodward  y.  Twimdne.  (c) 

Mr.  Turner  and  Mr.  ConAitini,  eaiUrhf  tfgaed  that^by 
taUng  an  officQ  oopy^  the  oomtempt  and  irvegnlarity  had 
been  waived,  in  the  same  waj  as  if  an  oflke  oopy  of  an 
linswer  had  been  taken.  Sidgier  v.  TyU  (d),  YaUs  t. 
Hardy  {0)9  An4m.(y),  Fry  y.  ManieU(h),  Taylor  y. 
MUner  (t%  Tarleton  y.  Dyer.  (A)   Danidl's  iV.  547.  (Q 


Mr.  Purvis  in  xeplj. 


The  Master  of  the  Rolls  resenred  judgment 


Menhir 


The  Master  of  the  Rolls. 

This  was  a  motion  to  take  a  demurrer  and  answer  off 
the  file  for  irr^ularitj. 

An  attachment  was  issued  against  the  Defendant  for 
want  of  his  answer  on  the  9th  of  January  hat,  and  was 
returned  turn  est  inventus. 


On  the  19th,  the  Defendant,  b^g  in  contempt,  filed 
the  demurrer  and  answer.  This  was  irregular,  V^ers 
y.  Lord  Audiey  (b),  and  an  application  to  take  the  de* 
murrer  and  answer  off  the  file  would,  in  the  then  state 
of  circumstances,  have  been  granted.  But,  (m  the  22d, 
the  Phuntiff  bespoke,  and  on  the  24th  obtained,  an  office 
copy  of  the  demurrer  and  answer ;  and  on  the  hearing  of 

the 

>v    (b)  2  Myi.  ^  O.  49.  (A)  4  Bemnm,  485. 

(c)  9  Smofu,  301.  ,  (0  10  Fet.  444. 

(<Q  11  Veg.  802.  (k)  1  Rutt.  ^  M.  1 

(e)  Jacob,  883.  (/)  8d  ed. 
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the  motion,  on  the  9th  of  February^  the  Defendant  in- 
sisted, that  any  irregularity  in  the  filing  of  the  demurrer 
and  answer,  whilst  the  Defendant  was  in  contempt,  was 
waived  by  the  Fhuntifl^  on  his  taking  an  office  copy  of 
the  demurrer  and  answer. 
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To  this  it  was  answered  by  the  Plidntifi^,  that  although, 
in  the  case  of  an  answer  alone,  the  irregularity  of 
filing  it,  by  the  Defendant  when  in  contempt,  may  be 
waived  by  taking  an  office  copy,  it  was  otherwise  in  the 
case  of  a  demurrer  and  answer,  and  Curzon  v.  De  la 
Zauch  was  referred  to  as  an  authority  on  the  subject. 
No  other  case  was  cited,  nor  have  I  been  able  to  find 
any.  The  only  question  here  is,  whether  the  point  was 
decided  by  Lord  JSldon,  as  alleged ;  and  I  think  it  was, 
as  will  appear  from  the  circumstances  of  that  case. 


In  that  case,  the  Defendant's  second  order  for  time  to 
plead,  answer  or  demur  not  demurring  alone  having  ex- 
pired, an  attadiment  was  issued,  and  was  returned  cepi 
carpus  on  the  18th  of  November  1817.  The  Defendant 
filed  a  demurrer  and  answer  on  the  27th,  and  the  Plain* 
tifiB  immediately  bespoke,  and  very  soon  obtained,  an 
office  copy.  On  the  5th  of  December,  the  Plaintiffs  moved 
for  an  order  to  take  the  demurrer  and  answer  off  the  file 
for  irregularity ;  no  affidavit  was  made,  and  the  fact  of 
an  office  copy  having  been  taken  does  not  appear  to 
have  been  noticed.  The  motion  being  opposed,  the 
yice-Chancellor  said,  that  he  should  make  the  order, 
unless  some  reason  against  it  was  shewn,  and  he  did  not 
pronounce  the  order  imtil  some  days  afterwards. 

However,  on  the  same  5th  of  December,  after  the 
motion  had  been  made,  but  before  the  order  had  been 
pronounced,  the  Phuntiffs  obtained  an  order  for  a  mes- 
senger, and,  on  the  11th  of  December,  the  order  to  take 

the 
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the  demurrer  and  answer  off  the  file  having  been  ofa^ 
tained  and  acted  upon^  the  order  for  a  messenger,  ob- 
tained on  the  5th,  was  entered,  directions  were  given  to 
arrest  the  Defendant,  and  he  was  arrested. 

On  the  20th,  the  costs  ^ven  by  the  order  of  the  5th 
of  December  were  taxed :  2L  Is.  lOd.  was  charged  for 
the  office  copy  of  the  demurrer  and  answer. 

On  the  24th,  on  the  motion  of  the  Defendant  before 
the  Lord  Chancellor,  His  Lordship  ordered  the  order  for 
a  messenger  to  be  discharged,  the  Defendant  to  be  dis- 
charged out  of  custody,  and  the  demurrer  and  answer  to 
be  restored  to  the  file ;  and  the  Plaintiffii  were  ordered 
to  pay  the  costs  of  and  inddental  to  the  order  of  the 
5th  December,  and  of  the  application  on  which  the  order 
I  am  now  stating  was  made ;  and  the  Defendant  was 
not  to  be  subject  to  any  costs  of  or  relative  to  the  mes- 
senger, or  the  order  of  the  5th  of  December.  So  much 
of  the  order  as  I  have  mentioned,  must  plainly  have 
been  founded  on  misconduct  imputed  to  the  Pbuntiflb ; 
but,  in  order  that  justice  might  be  done  between  the 
parties,  in  the  matters  in  question,  it  was  also  ordered, 
that  the  Plaintiffs  should  be  at  liberty  to  make  to  the 
Court  such  application  concerning  the  demurrer  and 
answer  as  they  might  be  advised.  Accordingly,  on  the 
5th  of  February  1818,  the  Plaintifis  moved,  that  the 
demurrer  and  answer,  which  had  been  restored  to  the 
file,  might  be  taken  off  the  file,  or  that  the  demurrer 
might  be  discharged  or  expunged  for  irregularity,  with 
costs.  This  is  the  application  which  is  reported  in 
1  &ran.  185.  It  was  then  fully  known,  that  the  Plain- 
tifis  had  taken  an  office  copy  of  the  demurrer  and  an- 
swer, and  the  Counsel  for  the  Plaintiffii  stated  that  to 
be  the  only  mode,  by  which  the  Court  could  be  in- 
formed whether  the  writing  was  an  answer  or  demurrer; 

but 
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but  no  question  on  that  subject,  or  npon  the  effect  of 
taking  the  copy,  appears  to  have  been  noticed  in  the 
judgment.  It  was  held,  that  the  filing  of  the  demurrer 
and  answer  was  irregular;  and,  the  question  being,  not 
as  to  any  waiver  by  taking  an  office  copy,  but  as  to  the 
proper  course  of  proceedings,  whether,  in  such  a  case, 
the  demurrer  and  answer  should  be  taken  off  the  file,  or 
whether  the  demurrer  should  be  overruled,  discharged, 
or  expunged,  the  Lord  Chancellor  ordered  the  demurrer 
and  answer  to  be  taken  off  the  file.  This  was  done  with 
full  knowledge  that  an  office  copy  had  been  taken,  (a) 
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The  affidavit  filed  in  support  of  the  motion  stated, 
that  on  the  taxation  of  the  costs  of  the  order  of  5th  of 
December  (which  took  place  on  the  20th),  the  Clerk  in 
Court  of  the  Defendant  attended^  and  did  not  object  to 
the  items  charged  in  the  costs  for  the  office  copy  of  the 
demurrer  and  answer ;  and  that,  to  the  belief  of  the  de- 
ponent, there  was  no  public  book  kept  for  the  entry  of 
pleas,  demurrers,  and  answers,  whereby  it  would  appear 
to  the  Plidntiffs'  solicitor  whether  a  Defendant  had  filed 
a  demurrer  and  answer  jointly,  or  an  answer  only. 


As  it  appears,  on  examination  of  the  books  then  kept 
in  the  Six  Clerks'  Office,  that  Mr.  Jackson  was  Clerk  in 
Court  for  both  parties,  and  that  in  his  book  the  filing 
of  the  demurrer  and  answer  was  r^ularly  entered  on 
the  27th  of  November  1817, 1  am  a&aid,  that  the  affi- 
davit as  to  there  being  no  public  book,  by  which  it 
would  appear  whether  a  Defendant  had  filed  a  demurrer 
and  answer  jointiy,  or  an  answer  only,  was  made  for 

the 


(a)  NoTB.  —  In  Carton  v.  De 
la  Zouch,  as  reported  in  1  WiUon^ 
C.C.  p.  469.,  it  appears,  that  the 
point  as  to  wuver  was  dbtinctly 
raised  by  the  Defendant's  Coun* 


sel.  They  say, "  If  there  was  an 
irregularity,  the  Plaintiffs  hare 
wiuved  it  by  taking  an  office 
copy." 
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the  puipofle  of  misleading  the  Court;  and  as  it  is  not 
true,  that  the  Plaintifia  could  only  learn  whether  it  was 
an  answer  alone  by  taking  an  office  copy,  I  cannot  con- 
clude that  the  affidavit  in  the  statement  of  Counsel  is 
founded  upon  it,  or  that  it  had  any  effect  upon  the 
Court ;  and  the  demurrer  and  answer  being  ordered  to 
be  taken  off  the  file  after  an  office  copy  thereof  had  been 
taken,  appears  to  me  to  make  the  case  an  authority  for 
the  present  application. 


I  must,  therefore,  order  this  demurrer  and  answer  to 
be  taken  off  the  file,  with  costs  to  be  paid  by  the  De- 
fendant. 


1848. 
Auguti  9. 


NEWTON  V.  ASKEW. 


'JOY  the  decree  made  in  this  cause  (a)  on  the  16th  of 
•*-'    June  1847,  new  trustees  were  appointed  of  the 


Though  the 
Court  will 
stay  the  pay- 
ment of  a        trust  fund,  and  the  surviring  trustee  was  ordered  to 

Court  for  the   transfer  to  such  new  trustees  the  sum  of  21972.  16«.  Od, 

purpose  of  31  per  cent,  reduced  annuities,  and  the  Defendants  were 
siyinff  a 

stranger  the  ordered  to  pay  to  the  Plaintiff,  Mrs.  Newian,  on  her  sole 
eX'^-^^hw^^  receipt  and  for  her  separate  use,  the  sum  of  429/., 
rightagainstit,  being  the  arrears  of  the  dividends  accrued  since  the 

S? ijie^  *»^  o^  Sir  Jtobcrt  Bicketts  in  1842. 
purpose,  order 

sum  directed  ^  petition  was  now  presented  by  Boodle  and  four 
to  be  paid  by   other  gentlemen  (who  were  not  parties  to  the  suit),  by 

anotner.  which 

By  the  de-  u)  See  ante,  p.  145- 

cree^  an  arrear 

of  ttiyidends  on  stock  was  ordered  to  be  pidd  to  the  Plaintiff  by  her  trustee. 
Shortly  afterwards,  such  arrears  were,  under  the  1  &  8  Vid.  r.  1 10.  <•  14.,  chaiged  by 
a  common  law  Judge  with  the  payment  of  a  sum  of  money  to  A,  B,  A  petition  was 
presented  by  A.  B.  that  the  trustee  mighty  pay  the  amount  into  Court,  and  for  a 
stop-order  Uiereon.    The  petition  was  dismisised  with  costs. 
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which  it  appeared,  that,  in  1844,  Mr.  and  Mrs.  Newton        1848. 
had  brought  an  action  of  treepass  against  the  Petitioners, 
in  which  thej  failed,  and  Mr.  and  Mrs.  Newton  had  been 
ordered  to  pay  to  the  Petitioners  the  costs  incurred  in 
the  proceedings  in  the  action,  amounting  to  234/.  4f  •  2d. 

That  on  the  4th  of  July  1848,  Mr.  Justice  CressweU 
had  made  an  order  in  the  cause  of  Newton  y*  Boodle^ 
under  the  statutes  of  1  &  2  Vict  c.  110.  $.  14.  and  3  & 
4  Vict.  c.  82.  8. 1.,  whereby  he  ordered,  that  the  sum  of 
2197/.  16«.  Od.  3^  per  cent  reduced  annuities,  staged 
to  be  standing  in  the  names  of  Chamock  and  Strefford, 
and  the  dividends,  accrued  since  the  death  of  Sir  Robert 
Bicketts  in  1842,  should  stand  charged  with  the  pay- 
ment of  221/.  Ss.  Od.  and  ISL  U.  2d.,  the  Amount  of  the 
costs  due  and  owing  to  the  Petitioners  under  the  judg- 
ment and  orders  of  the  Court 

The  Petitioners,  by  this  petition,  prayed,  that  the 
429/.,  instead  of  being  paid  to  Mrs.  Newton,  mi^t  be 
pidd  into  Court  and  placed  to  a  separate  account,  and 
for  a  stop  order  thereon,  and  for  an  injunction  to  re- 
strain the  payment  to  Mrs.  Newton  in  the  meantime. 

Mr.  Turner  and  Mr.  Wichens  in  support  of  the  peti- 
tion. The  Petitioners  have  obtained  a  statutory  charge 
upon  the  fund  in  question ;  and  though  they  are  pre- 
cluded having  the  benefit  of  such  charge  lutil  six 
months,  and  cannot,  therefore,  file  a  bill,  still  they  are 
entitled  to  have  the  fund  protected  in  the  mean  time, 
and  until  their  rights  have  been  determined,  as  in  the 
case  of  Feistel  v.  King^i  CoUege.  (a)  By  giving  notice 
of  the  charge  to  the  trustees,  the  Petitioners  might  be 

protected 

(a)  Ant^,  S54. 
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1848.        protected  in  an  ordinary  case;  but  here  the  trustees 
are  subject  to  the  pressure  of  the  decree. 

Mr.  Elderton  and  Mr.  Newtofif  contrh.  This  is  an 
unprecedented  application  to  vary  a  decree  by  peti- 
tion,  at  the  instance  of  strangers  to  the  cause.  Here 
there  is  no  fund  in  Court  on  which  a  stop  order  can 
operate ;  it  is  in  effect  an  application  of  mere  strangers 
to  get  an  order  for  payment  into  Court  upon  petition. 
The  Petitioners  may  enforce  their  right  by  bill,  not* 
withstanding  the  six  months  have  not  expired :  BrUted 
V.  WUhins.  (a)  A  pending  writ  of  error  in  Newton  v. 
Boodle,  suspends  all  proceedings  on  the  judgment,  and 
the  charging  order  is  invalid.  They  cited  Robinson  v. 
Pearce  (A),  Brown  v.  PerrotL  (c) 

Mr.  Roupell,  for  the  Defendants,  submitted  to  such 
order  as  the  Court  might  make. 

Mr.  Turner  in  reply. 


%« 

X 


The  Mabteb  of  the  BOLLS. 

I  have  no  control  over  the  charging  order,  and  must 
assume  its  validity ;  but  the  question  is,  whether  the 
circumstances  are  such,  that  I  can  interfere  in  the  way 
which  is  asked.  The  arrears  of  income  are  still  in  the 
hands  of  the  old  trustees,  and  they  have  been  directed  to 
pay  them  over  to  Mrs.  Newton.  The  Petitioners  seek  to 
have  the  amount  paid,  not  to  them,  but  into  Court,  on 
the  ground  that  they  have  a  legal  charge  upon  it.  The 
old  trustees,  who  might  have  said :  '*  We  have  received 
notice  that  this  fund  has  been  legally  charged  by  a 

common 

(a)  3  Hare^  235.  (c)  4  Beaoan,  585. 

lb)  7  Dowl.  93. 
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common  law  Judge,"  moke  no  application  to  stay  the 
execution  of  the  order,  on  the  ground  that  otherwise 
they  might  sustain  an  injury  between  the  two  claims* 

My  opinion  is,  that  the  Court  has  never  gone  further 
than  to  say,  when  it  has  a  fund  in  its  hands,  that  it  sliall 
not  be  paid  out  until  an  opportunity  had  been  given  to 
the  party  claiming  a  charge  upon  it  to  enforce  his 
demand.  That  is  not  the  state  of  circumstances  here, 
for  the  fund  is  not  in  Court,  but  in  the  hands  of  the 
trustees,  who,  by  the  decree,  have  been  ordered  to  pay 
it'to  Mtq. Newton;  and  the  Petitioners  now  ask  that  this 
direction  in  the  decree  may  be  altered.  I  think  there 
is  an  insuperable  difficulty  in  doing  it ;  I  can  make  no 
order  on  this  petition,  which  must,  therefore,  be  dis- 
missed with  costs. 


1848. 


f 


NoTB.  —  See  Chriiiian  v.  Devereux^  12  Smont^  p.  271, 


''^t-- 


"isa^'ie^ 


>^ 


WOOD  r.  TAUNTON. 

^^N  the  25th  of  June  1846,  an  order  was  made  in 
^"^  this  cause,  by  which  the  suit  and  all  matters  in 
difference  between  the  parties  were  referred  to  the 
arbitration  and  final  determination  of  the  arbitrator. 

In  1847,  a  sum  of  856/.  I85.  Z\d.  was  paid  into  the 
Bank  of  England^  in  the  names  of  Bateson  and  Futvoye, 
to  await  the  award  of  the  arbitrator. 


1849. 

Feb.  28. 

March  29. 

April  4h 

Upon  a  refer- 
ence by  order 
of  this  Court, 
the  award 
may  be  en- 
forced before 
it  has  been 
made  a  rule 
of  Court. 


In  August  1848,  the  arbitrator  made  his  award,  and 
directed  the  sum  in  question  to  be  p^d  to  the  Plain- 
tiff. Bateson  signed  the  necessary  cheque,  but  Futvoye 
refused. 
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Before  the  award  had  been  made  an  order  of  Court, 
it  was  moved,  on  behalf  of  the  Plaintiff,  that  Futvoye 
might  be  ordered  to  sign,  and  hand  over  the  cheque  to 
the  Plaintiff,  pursuant  to  the  award. 


It  was  objected,  that  the  motion  to  enforce  obedience 
could  not  be  made,  until  the  award  had  been  made  an 
order  of  Court. 

Mr.  Turner  and  Mr.  Prior  in  support  of  the  motion. 

Mr.  fV.  T.  S.  Daniel  in  support  of  the  objection. 

The  Marquess  of  Ormond  v.  Kynnersley  (a),  Sibley  v. 
Saffel  (i),  HaggeU  v.  Welsh  (c).  Turner  v.  Turner  (d), 
Salmon  v.  Osborn  (e),  Wilkinson  v.  Page  {g\  Harvey  v. 
Shelton(Ji),  Crewer  v.  Churt(i),  Chuck  v.  Cremer(^k) 
were  cited. 

The  Master  of  the  Eolls  reserved  judgment 


jlprii  *.  The  Master  of  the  Rolls. 

This  was  a  motion  made  on  behalf  of  the  Plaintifi^  that 
Edward  Futvoye  may  be  ordered  to  sign  and  hand  over 
to  the  Plaintiff  a  cheque,  already  signed  bj  William 
Gaudy  Bateson,  on  the  Governor  and  Company  of  the 
Bank  o{  England,  for  the  sum  of  S56L  ISs,  3|<£,  now 
remaining  in  the  joint  names  of  Futvoye  and  Bateson, 
pursuant  to  an  award  made  and  published  in  this  cause. 

By 


(a)  2  Sim.  4-  S.  15. 

(e)  3  Mjfl.  4*  K.  429. 

(b)  Cited  2  :Sm.  t  St.16. 

(g)  1  Hare,  276. 

(c)  1  Simofu,  134. 

(h)  7  Beavan,  455. 

\t 

(rf)  3  Rums.  494.  and  1  C.  P. 

(0  15  Mee.  *  W.  310. 

Coop,  (tentp.  Cot.)  421  n. 

(k)2Pkil&pi,\\S. 

f 
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•  By  an  order  in  the  cause,  dated  the  25th  of  November 
1846,  it  was  ordered,  that  the  suit  and  all  matters  in 
difference  between  the  parties  be  referred  to  the  arbi- 
tration and  final  determination  of  the  arbitrator. 

The  final  award  was  made  on  the  19th  of  August 
1848.  It  has  not  been  made  an  order  of  Court,  and 
this  motion  is  made  for  an  order  to  compel  obedience 
to  it. 

A  preliminary  objection  was  made  to  the  motion,  on 
the  ground  that  the  award  had  not  been  made  an  order 
of  Court  The  Plaintiff  contends,  that  the  practice  of 
the  Court  does  not  require  that  this  should  be  done. 


1849. 


Wood 

V. 

Taunton. 


Four  cases  are  cited,  in  which  the  Court  held  it  to  be 
unnecessary:  first;  thecaseofS¥6&yv.iS^q^<?/(a),in  which 
it  is  stated,  that  Lord  Eldon  said  it  was  unnecessary,  as 
the  reference  was  of  all  matters  in  difference ;  secondly ; 
the  case  of  the  Marquess  of  Ormond  v.  Kynnersley  (ft), 
in  which,  the  Registrar  seeming  to  consider  that  tho 
award  ought  to  be  made  a  rule  of  Court,  as  the  Court 
would  not  otherwise  have  any  record  of  it,  search  was 
made  for  authorities,  and  Sibley  v.  Saffel  was  afterwards 
produced,  and  an  order  was  made  to  enforce  the  award 
which  had  not  been  made  an  order  of  Court.  Thirdly ; 
in  Haggett  y.  JVebh  (c),  Vice-Chancellor  Hart  stated  his 
opinion  to  be,  that,  where  an  order  of  reference  is  made 
by  any  Court,  it  is  not  necessary  that  the  award  should 
be  made  a  rule  of  Court;  and,  fourthly.  Turner  v. 
Turner  (</),  in  which  Lord  Lyndhurst  is  reported  to  have 
expressed  the  like  opinion,  viz.,  that  where  there  is  an 
order  in  the  cause,  referring  all  matters  in  difference  to 

arbitration. 


1^    (a)  Cited  2  Sim.  4-  St.  p.  16. 
^    (6)  2  &m.  «5-  Stmrt,  15. 

(c)  1  Sini,  134. 
V  Gg2 


(d)  I  C.  P.  Coop,  {tcptp.  Cot.) 
421  n. 
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arbitration,  the  award  may  be  enforced  without  making 
it  a  role  of  Court.  .  ^ 

In  Sibley  v.  Saffel^  The  Marquess  of  Orm<md  y.  Kyn- 
nersley^  and  Turner  t.  Turner ^  the  references  were  not 
merely  of  the  cause,  but  also  of  all  matter  in  difference 
between  the  parties,  and,  consequentlj,  we  have,  in  those 
cases,  the  decisions  of  Lord  Chancellors  Eldan  and  Lynd^ 
hurst  and  qf  Yioe-Chancellor  Leachf  in  faTOur  of  the 
present  application.  In  Haggett  v.  Welsh^  the  report  only 
states,  that  the  case  was  referred  to  arbitration ;  and  the 
opinion  of  Yice-Chancellor  Hart  is  expressed  in  general 
terms.  But  in  Salmon  v.  Osbom  {a),  where  the  reierenoe 
was  of  all  matters  in  the  cause.  Sir  John  Leach,  when 
Master  of  the  Rolls,  decided,  that  the  award  must  be 
made  a  rule  of  Court,  for  the  Court  must  know  judi- 
cially what  the  nature  of  the  award  is,  before  it  can 
act  upon  it  by  directing  the  payment  out  of  Court  of 
the  fund  claimed  by  the  petition.  The  reference  in 
that  case  was  only  of  the  matters  in  difference  in  the 
cause,  and  the  application  was  for  payment  of  money 
out  of  Court ;  and  I  apprehend  that  this  last  circum- 
stance may  have  influenced  the  opinion  of  Sir  Jo&ii 
Leach,  and  induced  him  to  decide  otherwise  than  he  did 
in  The  Marquess  of  Ortnond  v.  Kynnersley,  after  he 
had  received  from  the  Registrar  a  suggestion,  that  the 
award  should  be  made  a  rule  of  Court,  as  the  Court 
would  not  otherwise  have  any  record  of  it. 

These  cases  were  all  of  them  cited  at  the  bar ;  and  no 
other  bearing  upon  the  point  in  issue  has  been  found  ; 
and  I  am  of  opinion,  upon  the  authorities  as  they  standi 
that  the  present  motion  may  be  sustained,  although  the 
award  has  not  been  made  an  order  of  Court.  I  cannot 
distinguish  it  from  Sibley  v.  Saffel,  The  Marquess  of 
Ormond  v.  Kynnersley,  and  Turner  v.  Turner. 


(a)  3  Myl  i  K.  429 
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1849. 


JA*^^  *^  >^i^^^2^    J  Jh-^^:^S 


SALMON  V.  GREEN.  ^a^C^ 

ri^HE  testator,  James  Salman,  by  his  will,  dated  the  ^^^^^^  °^ 
-'-    Ist  o( December  1826,  expressed  with  extraordinary  trustees  on 
prolixity,  gave  to  trustees  all  the  residue  of  his  personal  ^^men- 
estate  on  the  trusts  after  mentioned.     The  first  trust  tioned,  fol- 
was  to  provide,  by  investment,  for  the  payment  of  cer-  ^^^  tnis7to 
tain  annuities,  and,  after  that  investment,  on  trust  to  provide  for 
receive  the  dividends  and  interest  of  the  residue,  and  then  by  a 
pay  the  same,  unto,  between  and  amonir  his  two  children,  *""^  ^  P*^ 

'^  ^  .  ®  interest  to 

James  and  Rebecca,  and  his  granddaughter  Martha,  for  legatees  for 

the  life  of  each  of  them,  as  therein  mentioned, — viz.,  one-  !    •  ^^  ?f " 

'  '  '  by  a  trust  to 

third  part  of  the  dividends  and  interest  to  his  son  James,  "  pay  and 

one-third  to  his  daughter  Rebecca,  and  the  remaining  f^^ifitBX  to  the 

one-third  to  his  granddaughter  ikfar^Aa  ;  and  after  the  children  of  the 

decease  of  his  sud  children  and  grandchild,  or  either  of  ijfe,  ^^^  to 

them,  upon  trust  to  transfer  and  pay  the  share  of  any  ^^^"^  ^^'*" 

.       ^                                                        11        1               1  ^^^  *°  inter- 
so  dying,  unto,  between  and  amongst  all  and  every  the  est  which 

child  and  children  of  the  son,  daughter  and  grand-  j^tdy^o^^he 

child,  respectively,  so  dying,  share  and  share  alike,  if  testator's 
more  than  one,  and  if  but  one  child  of  each,  then  the 
share  of  the  one  so  dying  to  be  paid  or  transferred  to 
such  only  one  child. 

Provision  was  made  for  the  falling  into  the  residue 
of  the  sums  invested  to  answer  the  annuities ;  and  the 
will  directed,  that  if  either  of  his  children,  James  and 
Rebecca,  or  his  granjichild  Martha,  should  die  without 
issue,  or,  being  such,  all  of  them  should  die  under  the 
age  of  twenty-one  years,  the  share  of  the  one  so  dying 
without  issue  should  go  and  be  divided  amongst  the 

GffS  \[  children 
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1849,        children  or  child  of  the  survivors  or  survivor  of  the  tes- 
tator's children  or  grandchild. 

The  testator  died  on  the  7th  of  December  1826, 
leaving  his  son  and  daughter  James  and  Rebecca  and 
his  granddaughter  Martha  him  surviving.  JameSy  the 
eon,  had  at  that  time  three  children  living, — viz.  Charks, 
the  Plaintiff  in  this  cause,  Mary  Ann  and  Eleanor. 

Mary  Ann  died  in  April  1838,  Eleanor  died  in  May 
1841,  and  James^  the  son  of  the  testator,  having  enjoyed 
the  income  of  his  share  during  his  life,  died  on  the  3rd 
of  August  1841,  leaving  the  Plaintiff,  Charles  his  son, 
his  only  surviving  child. 

The  Plaintiff,  Charles  Salman,  was  the  administrator 
of  his  sister  Eleanor,  and  the  Defendant  Huntley  was 
the  administratrix  of  Mary  Ann. 


Mr.  Eoupell  and  Mr.  Sheffield,  for  the  Plaintiff, 
lied  on  Beck  v.  Bum  (a),  BiUingsley  v.  WiUs  (i),  and 
argued,  that,  as  there  was  no  gift,  but  in  the  direc- 
tion to  "pay  and  transfer,"  the  vesting  was  post- 
poned until  the  period  of  payment. 

Mr.  Walpole  and  Mr.  Hallett,  for  the  Defendant 
Huntley,  argued,  that  the  vesting  was  immediate  on 
the  testator's  death,  and  that  the  representatives  of 
the  children  of  James  Salmon^  who  died  in  his  life- 
time, participated  in  the  bequest:  they  cited  Monk'- 
house  V.  Holme (c),  Benyon  v.  Maddison{d),  Roberts  v. 
Burder  (e),  Pachham  v.  Gregory  (g),  Harrison  v.  For- 

man 

(a)  7  Beavan,  49«.  (rf)  2  Bro.  C.  C.  75. 

lb)  SAikyns,  219.  (e)  2  Cotly,  130. 

(c)  1  Bro.  C.  C.  298.  \  '  (g)  4  Hare,  396. 
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man  (a),  Sturgess  v.  Pearson  (J),  Bramhead  v.  Hunt  (c),  1849. 

1  Boper  an  Legacies^  588.   584  (d),    Blamire  v.   Ge/-  ^^*''^^^^* 

dart  («),  Kiniberley  v.  2Vio.  (y)  ». 


Mr.  Turner,  for  the  executors,  referred  to  Bull  v. 
Pritchard  (A),  Laabury  v.  Newport,  (t) 

Mn  BoupeU,  in  reply. 

7^  Master  of  Me  Rolls.    I  think  I  had  better 
read  oyer  the  will  before  I  decide. 


Grebx. 


The  Master  of  the  Rolls.  AprU  4. 

The  Plaintiif  alleges,  that,  according  to  the  true 
construction  of  the  will,  the  gift  to  the  children  of 
James  was  a  gift  to  a  class  to  be  ascertained  at  the 
death  of  the  tenant  for  life;  that  it  remained  contin- 
gent till  the  death  of  James,  when  it  Tested  in  the 
Plaintiil^  as  the  only  surviving  child,  and  he  became 
entitled  to  the  whole. 

On  the  other  hand,  it  is  alleged  by  the  representa- 
tives of  the  Plaintiff's  deceased  sisters,  Eleanor  and 
Mary  Ann,  that  the  share  of  James  vested  in  all  his 
children  living  at  the  time  of  the  testator's  death. 

On  consideration  of  the  will,  I  am  of  opinion,  that 
the  gift  of  the  testator's  residuary  estate  to  trustees, 
on  the  trusts  in  the  will   after  mentioned,  followed, 

first, 

(fl)  5  Vet.  207.  (0  16  Va.  314. 

(b)  4  Madd.  411.  (g)  8  Con.  4-  Law.  366. 

Ic)  2  Jac,  4-  W.  459.  (A)  5  Hare^  567, 

\d)  4th  ed.  (t)  9  Beavan^  376« 

Gg  4 
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1849. 


first,  by  a  trust  to  provide  for  annuities,  then,  by  a 
tnist,  to  pay  interest  to  the  legatees  for  life,  and  then 
by  a  trust  to  transfer  the  oapital  to  the  children  of 
the  tenants  for  life,  gave  to  those  children  an  interest 
which  vested  immediately  on  the  testator's  death,  and, 
consequently,  that  Eleanor  and  Mary  Ann,  upon  the 
testator's  death,  acquired  interests,  which,  upon  their 
death  in  the  lifetime  of  their  fisither  Jamest  the  tenant 
for  life,  passed  to  their  legal  personal  representatives. 


Difficulty 
arising  from 
a  sole  Plain- 
tiff represent- 
ing two  con- 
flicting inter- 
ests. 


During  the  argument 

7%e  Master  of  tlie  Bolls  objected,  and  observed 
upon  the  difficulty  which  had  been  created  in  eonse* 
quence  of  the  Plaintiff  having  two  interests,  which  were 
conflicting,  -^  viz.  his  own  interest,  and  that  as  repre- 
senting his  deceased  sister  Eleanor.  He,  however^ 
ultimately  permitted  the  cause  to  proceed  upon  the  argu- 
ment in  favour  of  the  representatives  of  Mary  Ann. 


Jan,  25. 
March  27. 


Ex  parte  FOLEY. 
In  re  SMITH. 


A,  B,,  a  soli-    npHIS  was  a  motion  to  discharge  an  order  of  course 

citor  ^recd.     J.     f^^  taxation,  and  in  the  alternative,  that  the  Peti- 
to  act  lor  '  ' 

C,p.,  another  tioner,  Mr.  Foley y  might  find  security  for  costs,  on  the 

solicitor,  m  t    /*      •  ^        •  j.»         i»«j  xi_i»         ^m\. 

ground  of  misdescription  of  residence  on  the  face  of  the 


his  personal 
business  on 
the  terms  of 
principal  and 
CD. 


petition. 


The 


agent. 

neglected  to  take  out  his  certificate  during  part  of  the  time.    Held,  that  the  agree- 
ment was  not  invalid,  and  an  order  of  course  to  tax  was  sustained. 

A  Petitioner  having,  on  his  petition,  given  a  false  address,  and  having  neither  ex- 
plained it  nor  given  a  true  address,  was  ordered  to  give  security  for  costs,  though 
he  was  not  contemplating  going  out  of  the  jurisdictipn. 
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The  circumstances  are  fuUj  stated  in  the  judgment :        1849. 
it  would  be  useless  to  repeat  them. 


Mr.  Turner  and  Mr.  Daniel  in  support  of  the  motion. 

Mr.  Teed  and  Mr.  C.  Webster ^  contrh. 

As  to  Mr.  Foley  being  uncertificated  and  unqualified 
to  act  as  a  solicitor,  and,  consequently,  incapable  of 
acting  through  an  agent.  In  re  Hodgson  {a\  Candler 
Y.  Candler  (b)  were  cited. 

As  to  the  special  agreement,  and  that  the  order 
ought  not  to  have  been  obtained  as  of  course,  the  cases 
of  In  re  Smith  (c)  and  Ostle  v.  Christian  (d)  were  cited. 
As  to  the  jurisdiction  of  the  Master  to  determine  the 
question :  In  re  Hair,  (e) 

As  to  security  for  costs,  the  following  cases  were  re« 
ferred  to :  —  Sandys  v.  Lony  (^),  Busk  v.  Beetham  (A), 
Hurst  V.  Padwick  (i).  Anon.  (A),  Vincent  v.  Hunter  (/). 

The  Master  of  the  Bolls  reserved  his  judgment 


Ex  parte 
Foley. 


The  Master  of  the  Rolls.  ^«^^*  27. 

This  was  an  application  to  discharge,  for  irregularity, 
an  order  dated  the  18th  December  last,  and  made  as  of 
course,  on  the  petition  of  Mr.  Foley.  It  was  thereby 
ordered,   that  the  Respondents   Messrs.  Smith  should 

deliver 

(fl)  3  AdoL  4-  E.  224.  V  (g)  2  JM>/.  *  K.  487. 
\l     (b)  Jacob,  225.  (A)  2  Beavan,  537. 

(c)  4  Bcavan,  309.  ft)  V.  C,  E.  ^  L.  C.  1848, 

(d)  Turn,  ♦  R.  324.  (it)  12  Simons,  262. 

(e)  10  Beavan,  187.  (0  5  Hare,  320. 
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1849.        deliver  their  bills  of  costs,  in  all  suits  and  matters  in 

^^^^^'^     which  they  had  been  employed  as  agents  for  the  Peti- 

FoLKY.       tioner,  and  that  it  should  be  referred  to  the  Taxing 

Master  to  tax  and  settle  such  bills.    And  the  order  con- 

tdned  the  usual  directions  for  the  production  of  papers, 

taking  accounts,  &c. 

Mr.  FoUy  was  admitted  an  attorney  and  soUcitor  in 
1837.  He  became  a  l^atee  under  the  will  of  Ann 
Dodf  of  which  he  was  an  executor,  and  it  afterwards 
appeared,  that,  in  his  character  of  executor,  he  was  en- 
titled to  her  residuary  estate. 

In  February  1845,  he  was  desirous  that  the  estate  of 
Ann  Dod  should  be  administered  under  the  directions  of 
this  Court;  and  the  daughters  of  Mr.  Clarke  being 
infants  and  legatees  of  Ann  Dod,  Mr.  Clarke^  at  the  in- 
stance of  Mr.  Foley,  consented  to  file  a  bill  on  the  behalf 
of  his  daughters,  against  Mr.  Foley,  as  sole  Defendant, 
for  the  administration  of  Ann  Dod^s  estate. 

It  was  agreed  that  the  suit  should  be  conducted  by 
Messrs.  Smith  on  behalf  of  the  Plaintifis,  and  Clarke 
was  indemnified  by  Foley  against  any  liabilities  he 
might  incur.  He,  thereupon,  retained  Messrs.  Smith 
as  his  solicitors,  to  institute  and  prosecute  the  suit 
on  behalf  of  his  daughters,  and  then  Mr.  TF.  C.  Smith, 
on  behalf  of  Messrs.  Smith,  wrote  to  Mv.  Foley  as 
follows :  **  Dear  Sir,  We  have  to  thank  you  for  your 
shew  of  professional  confidence  in  us,  by  employing  us 
in  the  institution  and  prosecution  of  a  suit  in  Chan- 
cery (^Clarke  v.  Foley),  and  in  undertaking  your  de- 
fence thereto;  and  we  beg,  for  your  satisfaction,  to 
state,  that  we  consider  that  we  act  as  your  agents  in 
this  and  every  other  suit,  action,  or  matter,  in  which  we 
may  be  concerned  for  you,  either  personally  or  other- 
wise, and  that  our  charges  in  respect  of  the  said  suit» 

and 
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and  in  any  other  suit,  action,  or  matter.  In  which  we        1849. 
may  be  so  employed  by  you,  will,  therefore,  be  on  the     ^^^"^ 
usual  footing  of  agent  and  principal"  Folbv. 

This  letter  was  dated  the  24th  February  1845,  and 
I  am,  satisfied,  that  It  was  Intended  and  considered  to 
be  evidence  of  a  valid  agreement  between  the  parties, 
and  that  it  was  never  waived* 

Foley  was  the  party  Defendant,  and  the  person  who 
was  supposed  and  afterwards  proved  to  be  entitled  to 
the  residuary  estate,  out  of  which,  in  such  a  case,  it 
must  have  been  contemplated,  that  the  costs  of  all 
parties  were  to  be  paid ;  u  e,  the  costs  were,  in  sub* 
stance  and  effect,  not  to  be  earned,  but  to  be  paid  by 
Foley  or  out  of  his  property;  and,  though  Messrs. 
Smith  formally  acted  on  the  retainer  of  Clarke,  they 
were,  in  substance  and  effect,  employed  by  Foley  ;  and, 
although  Clarke  was  next  friend  of  the  infant  PlaintifiB 
and  formally  acting  for  them,  and  Foley  was  Defendant, 
Messrs.  Smith  acknowledged  the  truth  of  the  case, 
when  they  thanked  Foley  for  his  professional  confidence 
in  employing  them  to  institute  and  prosecute  the  suit, 
and  to  undertake  his  defence ;  and,  for  his  satisfaction, 
they  state  to  him,  that  they  considered  that  they  acted 
as  his  agents,  and  that  their  charges  in  respect  of  the 
suit  would,  therefore,  be  on  the  usual  footing  of  agent 
and  principal. 

Such  was  the  arrangement.  Messrs.  Smith  now 
object  to  it,  on  the  ground  that,  at  the  time  when  it 
was  made  and  for  a  large  part  of  the  time  during 
which  the  suit  and  the  employment  of  Messrs.  Smith 
in  the  suit  continued,  Foley  was  not  a  certificated  soli- 
citor, and  was  not  qualified  to  practise  as  a  solicitor,  by 
himself  or  his  agent,  or  to  participate  in  any  fees  earQcd 
by  another  solicitor  acting  as  his  agent. 

As 
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1849.  As  to  the  certificate,  the*  case  is  as  follows :  —  It  is 

Ex^^  provided  hj  law,  that  the  annual  certificate  of  solicitors 
FoLBY*  shall  expire  on  the  15th  day  of  November  in  eveiy  year 
(54  Geo.  3.  c.  144.  m.  13,  14.).  The  new  certificates 
taken  out  by  the  solicitor  (if  obtained  before  the  16th 
of  December)  are  to  bear  date  upon,  and  have  effect 
from,  the  16th  day  of  the  preceding  month  of  November, 
and  to  be  in  force  until  the  15th  November  in  the  fol- 
lowing year ;  but,  if  they  are  taken  out  after  the  16th 
day  of  December  in  any  year,  they  are  to  bear  date 
upon,  and  have  effect  from,  the  day  on  which  they  are 
obtained,  and  are,  nevertheless,  to  expire  on  the  15th 
November. 

Mr.  Foley  had  a  certificate  which  expired  on  the 
15th  November  1844,  and  it  was  not  renewed  before 
the  16th  December.  In  fact,  he  did  not  obUun  any 
further  certificate  till  the  15th  November  1845;  and 
the  certificate,  which  he  then  obtained,  expired  on  the 
same  day  on  which  it  was  granted.  Before  the  16th 
of  December  following,  he  might  have  obtained  another 
certificate,  which  would  have  been  effSsctive  from  the 
\6lii  November ;  but  he  neglected  that,  and  obtsuned 
his  next  certificate  on  the  27th  December  1845,  which 
had  its  effect  from  that  day  till  the  15  th  November 
1846,  when  it  expired;  and  it  does  not  appear  that 
Mr.  Foley  has  obtained  any  further  certificate. 

Now  the  employment  of  Messrs.  Smith  in  the  suit 
continued  from  the  24th  February  1845  to  some  time 
in  the  year  1848  ;  and  as,  during  that  time,  Mr.  Foley 
had  an  effective  certificate  only  on  the  15th  November 
1845,  and  afterwards  from  the  27th  December  1845  to 
the  15th  November  1846,  it  is  plain,  that  during  the 
remaining  time  of  the  employment  of  Messrs.  Smith, 
Mr.  Foley  was  not  a  certificated  solicitor. 

It 
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It  follows,  therefore  (6  &  7  Vict.  c.  73.  s.  26.),  that        1849. 
he  could  not  maintain  any  action  or  suit  for  the  re-     ^^^^7 

-f  ^  Ex  parte 

covery  of  any  fee  or  reward,  for  or  in  respect  of  any       Folby. 
business,  matter,  or  thing  done  by  him  as  a  solicitor, 
whilst  he  was  without  a  certificate. 

But,  as  between  Mr.  Foley  and  Measrs.  Smith,  is  it 
a  question,  whether  Mr.  Foley  shall  recover  any  fees 
for  business  done  by  him  ?  Is  it  not  rather  the  ques- 
tion what  fees  and  charges  the  Messrs.  Smith  are  en* 
titled  to  make  against  Mr.  Foley  or  his  fund  ? 

And  is  there  any  good  reason,  why  any  person, 
whether  a  solicitor  or  not,  and,  if  a  solicitor,  whether 
certificated  or  not,  being  a  party  to  a  cause  and  owner 
of  the  fund  out  of  which  the  costs  are  to  be  paid,  may 
not  lawfully  agree  with  a  solicitor  who  conducts  the 
cause  and  does  the  whole  business  of  the  suit,  that  the 
charges  to  be  made  by  the  solicitor  doing  the  business 
should  be  on  the  footing  of  agent  and  principal  ? 

Questions  may  arise,  in  this  case,  on  the  construction 
of  the  agreement,  in  which,  the  arrangement  as  to  the 
charges  has  reference  to  the  preceding  expression,  that 
Messrs.  Smith  considered  that  they  acted  as  agents,  and 
also  upon  the  construction  and  effect  of  the  order  in 
the  form  in  which  it  has  been  obtained  by  Mr.  Foley 
It  may  be  important  to  the  parties  to  consider  these 
questions,  but  I  do  not  think  that  I  ought  to  advert  to 
them  further,  on  the  present  occasion,  when  I  have 
only  to  determine  whether  the  order  complained  of  is 
or  is  not  irregular.  It  is  founded  on  the  allegation 
that  Foley  employed  Messrs.  Smith  as  his  agents.  It  is 
denied  that  there  was  such  agency,  not  on  the  ground 
that  there  was  no  agreement  for  an  agency,  for  that  is 
admitted,  but  on  the  ground  that  the  agreement  for 

such 
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1849.        such  empIoymeDt  as  agent  was  contrary  to  law  and 
void. 


Ejc  parte 
Foi.ET. 


I  am  of  opinion  that  the  agreement  which  was 
entered  into  in  this  case  was  not  illegal  and  void,  merdy 
because,  at  the  time  it  was  entered  into  and  during 
part  of  the  time  of  the  employment  of  Messrs.  Smithy 
Mr.  Foley  was  not  certificated.  He  had  a  certificate 
during  part  of  the  employment,  and  to  that  part  at 
least  the  order  may  be  applied.  I  do  not  think  that 
the  case  has  been  well  understood  by  either  of  the  par- 
ties, and  they  had  better,  before  they  incur  further  ex- 
pense, give  it  some  further  consideration  out  of  Court ; 
but  I  am  of  opinion,  that  the  order  is  not  irregular,  and 

I  refuse  to  discharge  it 

» 

It  was  further  asked  by  Messrs.  Smith,  that  I  should 
order  Mr.  Foley  to  give  security  for  costs. 

In  his  petition,  he  has  described  himself  as  *'  of  Whet-- 
stone  in  the  county  of  Middlesex,  gentleman."  Now  it 
is  sworn,  that  he  is  in  greatly  embarrassed  circum- 
stances, that  he  has  been,  for  some  time  past,  and  is 
now,  keeping  out  of  the  way  of  his  creditors ;  that,  in 
March  1848,  he  desired  an  answer  to  a  letter,  which  he 
had  written  to  fV.  C  Smith,  to  be  addressed  to  him  by  a 
false  and  fictitious  name,  and  that,  on  the  20th  December 
last,  a  letter  was  sent  through  the  post-office  to  his 
address,  as  stated  in  his  petition,  and  was  returned 
through  the  post-office  marked  ^^not  known  at  fFhet-^ 
stone,^ 

To  this  statement  no  answer  is  made ;  but  Mr.  Foley 
says,  that  he  is  now,  and  has  been  several  years,  resident 
near  or  in  London,  and  that  he  has  no  intention  of  going 
out  of  the  jurisdiction  of  this  Court. 

I  conclude 
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I  conclude  that  Mr.  Foley  has  in  his  petition  given  a  1849. 

false  address,  and  he  has  neither  explained  it  nor  given  ^  ^^^ 

a  true  address  now.     I  am  therefore  of  opinion  that  he  Folbv. 
must  give  security  for  costs. 

I  give  no  costs  of  this  application. 


SWAYNE  V.  SWAYNE.  1848. 

Aprd  18. 

TMTALTER  RICHARD  fi'^-^KiVS  was  entitled  Priority  ob- 
^^    to  one  third  of  the  residuary  estate  of  his  father.  J?'"f^  ®A  *  _^ 

•^  ^     fund  in  Court 

part  of  which,  consisting  of  a  sum  of  1409/.,  was,  in  by  a  ptiimi 
April  1843,  remitted  from  India  to  Messrs.  Cox  &  Green-  ^h^h^'^^Z 
woodf  the  intestate's  armj  agents.  cured  the  first 

stop-order 
thereon. 

In  the  same  month  of  April  1843,  Walter  Richard     ^..  who  was 
-,  -  entitled  to  a 

Swayjie  wrote  letters  to   Messrs.  Cox  &   Greenwood,  residuary  fund 

which  gave  them  a  lien  on  his  share  of  the  fund,  for  *f  u^^rJu'lS 

monies  then  paid  on  his  account.  anpy  agents, 

charged  it, 
first,  to  the 

In  November  1843,   Walter  R.  Swayne  assigned  to  agents,  and 
Mayhew  his  share  in  the  intestate's  estate  for  securing  3/,  without 

to  Mayhew  the  repayment  of  certain  monies.     Mayhew  notice.    The 
iii.n  -I  ./.  agents  volun- 

had  not  at  the  time,  so  far  as  appeared,  any  notice  of  urily  paid  the 

Cox  &  Greenwood"^  claim.  whole  fund 

into  Court  in 
an  administra- 

A  suit  having  been  instituted  for  the  admmistration  SuiS'thf 
of  the  intestate^s  estate,  the  Plaintiff  obtained  an  order  first  stop- 
giving  Messrs.  Cox  &  Greenwood  (who  were  not  parties  Held  that  m\ 
tQ  the  suit)  liberty  to  pay  the  sum  of  1409/.  into  Court,  ^^  priority 
after  deducting  their  costs.     Accordingly,  on  the  27th  agents. 
of  February  1844,  they  paid  the  amount  into  Court, 
after  deducting  6/.  I85.  6if.  the  amount  of  their  costs, 

and 


5^^ 
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1848.        and  the  same  was  invested.     Nothin<;  seemed  to  have 
^^^^^"^^     been  said  on  the  occasion  as  to  the  Hen  of  Messrs.  Cor 
r.  &  Greenwood.     On  the  30th  of  October  1844,  Mcyhew 

had  notice  given  him  of  the  claim  of  Messrs.  Cox  & 
Greenwood. 

On  the  30th  of  January  1845^  Mayhew  obtained  a 
stop  order  on  the  fund. 

On  the  12th  of  February  following.  Cox  &  Co.  also 
obtained  a  stop  order. 

Under  these  circumstances  the  question  arose  upon 
petition,  as  to  which  of  the  two  incumbrancers^  Messni. 
Cox  &  Co.  and  Mayhew^  had  priority  on  Walter  JL 
Swayne's  share  of  the  fund  paid  into  Court* 

Mr.  Greene  for  Mayhexo, 

Though  Mayhew*^  security  is  subsequent  in  point  of 
date  to  that  of  Messrs.  Cox^  he  is  entitled  to  priority 
.over  them.  The  latter  omitted  to  take  the  necessary 
steps  to  perfect  (so  far  as  they  were  able)  their  security, 
and,  by  their  neglect  and  laches,  Mayhew  has  obtuned 
a  better  equity  on  the  fund :  Dearie  v.  HaU(a)j  Love-- 
ridge  v.  Cooper  {b^^  Timson  v.  Ramsbottom.  (c)  On 
payment  of  the  fund  into  Court,  they  ought  to  have 
obtained  a  stop  order,  or  at  least  have  intimated  that 
they  had  a  lien  upon  the  fund.  They  claimed  only 
their  costs,  and  therefore  it  was  reasonable  to  suppose 
that  they  had  no  other  demand  upon  the  fund.  In 
Greening  v.  Beckford  (d)^  a  party  interested  in  a  fund 
in  Court,  assigned  it  first  to  B,  and  afterwards  to  C> 
and  it  was  held,  that  C,  who  had  obtained  a  stop  order 
on  the  fund,  was  entitled  to  priority. 

Mr. 

V    (a)  3  Ruu.  1.  V    (c)  2  Xeen,  35. 

.^    (6)  lb.  30.  sy     (d)  5  Sim.  195. 
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Mr.  Turner  and  Mr.  Giffard  for  Messrs*  Cox  &  Ca  1848. 
There  is  no  question  of  notice  to  trustees  in  this  case, 
and  therefore  the  priority  of  date  must  prevaiL  The 
funds  being  in  the  hands  of  Messrs.  Cox  &  Co.  at  the 
time  they  obtiuned  their  lien,  notice  was  unnecessary 
to  any  one.  Their  priority  was  then  established^  and 
nothing  was  subsequently  done  to  deprive  them  of  it. 
When  Mayhew  took  his  security  in  November  1843,  he 
knew  that  the  fund  was  in  Messrs.  Cox's  hands»  for 
his  assignment  recites  that  fact  It  was  therefore  his 
duty  to  have  applied  to  Messrs.  Cox^  and  he  would 
then  have  been  informed  of  their  security. 

Payment  into  Court  does  not  affect  the  right  of  lien : 
it  has  been  repeatedly  held  that  it  does  not  affect  the 
right  of  retainer,  (a)  Nor  are  the  prior  rights  of  parties 
to  be  destroyed  by  a  stop  order,  especially,  as  in  this 
case,  where  it  was  obtained  by  Mayhew^  the  solicitor 
in  the  cause,  in  the  absence  of  the  other  parties  to  the 
suit,  and  of  Cox  &  Co.,  under  the  General  Order  of 
April  1841  (&),  and  after  he  had  notice  of  the  daims  cff 
Cox  &  Co.,  and  of  their  intention  to  apply  for  a  stop 
order.  To  hold  otherwise  would  give  the  opportunity 
of  very  unfair  dealing  as  to  stop  orders. 

Mr.  Ghuse,  for  Walter  Miehard  Stoayne, 

Mr.  Cfreene,  in  reply. 

The  Masteb  of  the  Bolls. 

Two  bond  Jide  creditors  claim  a  fund  in  court, 
which  is  insufficient  to  pay  both ;  and  the  question  is, 

which 

(a)  8ee  C&icnim  v.  Bewet^  5  Smoni,22B.t9adHaayr»Mao' 
5  Run.  29.    Langlon  v.  Higgt^     donaH  H&wums,  1. 

(h)  Ordmes  Can.  161. 

Vol.  XL  n  h 
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1848.  which  of  them  has  prioritj.  The  fund  is  part  of  an 
estate  administered  in  this  Court,  and  was  remitted 
fix>m  Ludia  to  Messrs.  Cox  &  Gretmoood*  Walter 
Bichoard  Swayne^  the  owner  of  the  fund,  wrote  letters 
to  Messrs.  Cox  &  Greemoood,  giving  than  a  right  of 
lien  on  the  fund.  One  of  these  letters  was  written  be- 
fore, and  the  other  after  the  fund  had  been  reoeived 
by  them.  The  fund  being  in  the  hands  of  Que  & 
Greemoood,  thej  could  not  have  been  compelled  to 
part  with  it,  until  they  had  been  reimbursed  the  ad- 
yances  which  they  had  made  on  the  faith  of  the  let-^ 
ters.  The  owner  afterwards  made  an  assignment  <tf  the 
fund  to  MayheWf  and  it  is  said  and  not  contradicted, 
that,  in  the  deed  of  assignment,  the  fund  is  described  as 
being  in  the  hands  of  Cox  &  Greenwood;  but  nothing  is 
said  of  thdr  having  any  daim  upon  it.  Mayhew,  it  is 
true,  might  have  given  notice  to  Cox  &  Greenwood  of 
the  assignment  made  to  him ;  he  did  not  do  sa  Nothing 
passed  to  deprive  Cox  &  Greemoood  of  their  lien  whidi 
they  then  had.  The  Plaintiffs  afterwards  moved,  that 
this  money  might  be  paid  into  Court  This  motion 
must  have  been  made  with  the  consent  of  Cox  &  Green," 
wood,  for,  not  being  parties  to  the  cause,  no  adverse 
order  could  have  been  made  against  them.  It  was 
ordered,  that  they  should  be  at  liberty  to  pay  the  money 
into  Court ;  but  they  did  not  take  advantage  of  the 
liberty  thus  given  till  two  or  three  months  afterwards. 
When  the  motion  was  made  to  pay  the  money  into 
Court,  they  had  regard  to  their  claim  for  their  costs 
of  the  motion,  and  asked  to  deduct  it,  and  they  deducted 
it  accordingly. 

They  ought  then  to  have  stated  their  claims  on  the 
fund,  and  to  have  obtained  the  security  of  a  stop  order. 
They  might  have  sfidd,  *'  we  have  a  lien  on  the  fund, 
and  are  entitled  either  to  deduct  it  now,  or  to  have 

notice 


Abstract  of  Order. 

« 

NoTB.  —  It  appearing  that  the  advances  made  by  the  Petitioner 
to  W.  R.  Sufaynt  before  notice  given  to  him  by  Cox  &  Co.  up  to 
the  SOth  of  October  1844,  and  the  costs  &c.  have  priority  to  the 
claim  of  Cnr  &  Co.  refer  it  to  the  Master  to  ascertain  what  is  due  to 
Petitioner. 

Hh  2 
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notice  before  the  money  is  paid  out."  They  did  nothing        1848. 
of  the  kind.     The  money  was  paid  in  to  the  general      g^^y^ 
credit  of  the  cause,  to  be  applied  for  the  benefit  of  the      ^    v. 
parties  to  the  suit  or  their  assignees ;  it  might,  there- 
fore, have  been  disposed  of  as  the  Court,  at  the  sugges- 
tion of  the  parties,  might  direct,  without  any  notice  to 
Cox  &  Greenwood.    I  must  say,  that  if  they  intended 
to  retain  their  lien,  they  ought  to  have  taken  proper 
steps  for  that  purpose.     In  October  1844,  Cox  &  Greett' 
wood  wrote  a  letter  to  Mat/hew,  stating  their  claims 
on  the  fund ;  and  some  time  after,  namely,  in  January 
1845,  Mayhew,  finding  that  there  was  another  daim 
upon  the  fund,  obtained  a  stop  order.     Cox  &  Green'- 
wood  obtained  a  stop  order  in  Febnmry  1845. 

The  effect  of  their  parting  with  the  money,  without 
attaching  to  it  any  mark  shewing  that  they  had  any 
elaim,  seems  to  shew,  that  they  lost  their  right  of 
retaining  the  monies  which  they  had  advanced  on  the 
faith  of  the  letters;  and  I  think,  that  the  first  stop 
order  on  the  fund  does  give  priority.  There  is  some 
question  as  to  how  far  it  extends,  because  in  October 
Mayhew  had  notice  of  Cox  &  Greenwood  ^8  claim,  and  he 
seems  to  have  made  subsequent  advances.  If  neces- 
sary, I  will  look  into  the  affidavits  as  to  this  point ;  but, 
as  far  as  the  question  relates  to  the  monies  due  to 
Mayhew  at  the  time  of  his  receiving  notice,  I  think  he 
is  entitled  to  priority  over  Messrs,  Cox  &  Co. 
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Aeo  10. 


I*  re  SMITH. 


After  action 
brought,  an 
order  was 
made  here  for 
taxation. 
The  solicitor 
was  found 
overpaid,  but 
the  action  at 
hiw  was  in 
such  a  states 
bv  the  mis- 
pleading of 
the  client,  that 
if  it  had  pro- 
ceeded, a  ba- 
lance would 
have  been 
found  due  to 
the  solicitor. 
On  an  appli- 
cation for  an 
order  against 
the  solicitor 
to  refund  and 
pay  the  costs 
of  the  tax- 
ation, the 
Court  made 
such  order, 
but  gave  no 
costs  of  the 
action,  or  of 
the  applica- 
tion. 


A  CCORDING  to  the  statement  made  at  the  bar, 
*^^  Mr.  Smith  appeared  as  solicitor  for  three  persons, 
who  were  Defendants  in  a  Chancery  suit  and  in  an  in- 
dictment. He  delivered  his  bill  of  costs,  and,  after  the 
expiration  of  a  month,  he  brought  an  action,  for  the 
whole  amount  of  his  bill,  against  Joseph  BuU^  one  only 
of  the  clients. 

The  Defendant  did  not  plead  in  abatement  the  non-» 
joinder  of  the  other  two  persons. 

Afterwards,  an  order  was  obtained,  in  this  Court,  for 
the  taxation  of  the  bill,  and  the  action  was  in  the 
meanwhile  stayed.  The  bill  of  costs,  amounting  to 
I45£  lis.  Id.,  was  taxed  at  39^  I2s.  5d.,  and  502.  10$. 
having  been  paid  on  account,  a  balance  of  lOil  17^.  7<2. 
was  fpund  due  from  the  solicitor  to  his  client.  The 
costs  of  taxation  were  32iL  17^.  2d.,  which,  added  to  the 
amount  overpud,  amounted  to  43£.  14^.  9d. 

Mr.  Turner  now  asked  for  an  order  for  repayment  of 
the  balance  together  with  the  costs  of  taxation,  and  of 
the  action  at  law.  As  to  the  latter  he  argued,  that  the 
rule  was,  that,  when  taxation  is  directed  after  action 
brought,  and  nothing  was  found  due,  the  solicitor  paid 
th*e  costs  of  the  action. 


Mr.  Sidney  Smith,  contrh,  waived  an  objection  to  the 
notice  of  motion,  and  stated  that  the  bill  had  been 
reduced  to  so  small  an  amount,  by  the  Taxing  Master 


in 


CASES  IN  CHANCERY.  469 

in  equity  making  an  apportionment  of  the  costs  between        1848. 
the  three  parties^  which  the  common  law  Taxing  Master 
would  not  have  done. 

He  argued,  that,  as  the  client  had  not  pleaded  in 
abatement,  that  he  was  liable  jointly  with  others,  and, 
as  it  appeared  by  the  evidence,  that,  if  the  action  had 
gone  on,  the  solicitor  would  have  recovered  the  whole 
amount  of  the  bill,  together  with  the  costs  of  the  action, 
therefore,  the  costs  at  law  should  follow  the  rule  of 
law  and  be  paid  by  the  client 

Mr.  Turner,  in  reply.  If  the  solicitor  had  been  per- 
mitted to  go  on  at  law,  he  would  have  recovered  what 
was  not  due  to  him.  There  is  a  general  rule  on  the 
subject :  to  depart  from  it  would  be  to  bring  into  this 
Court  the  consideration  of  the  minutitB  of  common  law 
pleading. 

The  Master  of  the  Bolls. 

The  case  stands  thus :  —  The  solicitor  brought  an 
action  against  this  party  for  a  sum  of  money  not  due 
from  him  alone.  The  Defendant  might  have  put  in  a 
plea  to  shew  it,  and  if  he  had  put  in  a  proper  plea, 
the  action  could  not  have  succeeded.  In  that  state  of 
things,  the  matter  is  brought  into  this  Court,  the  juris- 
diction is  shifted,  and  the  client  gets  relief  here,  which 
he  would  have  got  at  law,  if  he  had  pleaded  properly. 
The  solicitor  was  in  pursuit  of  an  unjust  claim :  he  was 
suing  one  alone  for  what  he  was  liable  to  with  otliers, 
and  the  Defendant  followed  the  mistake  in  his  pleading. 
The  solicitor  must  repay  the  balance  and  the  costs  of 
taxation  within  ten  days ;  but  no  costs  of  the  action  at 
law  or  of  this  application,  (a) 

(a)  R^.  Lib.  1848  B.  fol.  4U 
Hh  3 
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1848. 


Nov.  4.  6. 


A  power  of 
sale  and  ex- 
change was 
given  to 
trustees,  with 
the  consent  of 
the  tenant  for 
life.  Judgments 
were  entered 
up  against  the 
tenant  for  life. 
Whether  the 
trustees  could 
sell  without 
the  concur- 
rence of  the 
judgment- 
creditors, 
qiuBre. 

The  Court 
Mrill  not  deter- 
mine, on  de- 
murrer, a 
point  which 
cannot  con- 
veniently be 
decided  bj 
that  form  of 
proceeding. 


Loid  LEIGH  t;.  Lord  ASHBUBTON. 

fYlHIS  was  a  demurrer  to  a  bill  for  specific  perform- 
•^  ance.  The  bill  stated,  that,  in  1828,  large  estates 
had  been  settled  on  the  Duke  of  Buchingham  for  life, 
with  resudnders  over,  and  power  was  given  to  the  tenant 
for  life  when  in  possession  to  grant  leases  for  twenty-one 
years.  The  settlement  also  contained  a  power  to  the 
trustees  and  the  survivors,  with  ike  consent  of  the  tenant 
for  liftf  to  sell  or  exchange  the  property,  for  such  price 
or  equivalent  as  to  the  trustees  should  be  deemed  reason- 
able,  and  for  that  purpose,  and  with  such  consent,  to 
revoke  the  old  and  declare  new  uses.  Full  powers 
were  vested  in  the  trustees  to  give  receipts  for  the  pur- 
chase money. 

The  bill  stated,  that  on  the  27th  of  May  1847,  the 
life  estate  of  the  Duke  of  Buchingham  had  been  con- 
veyed in  trust  for  the  Marquis  of  Chandos. 

That,  both  prior  and  subsequent  to  the  sud  27th  of 
May  1847,  judgments  were  and  had  been  enter^  up  in 
Her  Majesty's  Superior  Courts  at  Westminster^  to  a  very 
large  amount,  against  the  Duke  of  Buchinghamj  and 
judgments  had,  in  like  manner  since  the  said  27th- of 
May  1847,  been  entered  up,  in  the  said  Courts,  agunst 
the  Marquis  of  Chandos,  and  that  all  such  judg^ients 
bad  been  duly  registered. 

That  the  Plaintiff,  as  surviving  trustee  of  the  settle- 
ment of  1828,  With  the  consent  of  the  Duke  and  Mar- 
quis, had  entered  into  a  written  contract  with  Lord 

Ashburtony 
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Jshburtan,  to  sell  part  of  the  estates  for  29^9932. ;  but       1848. 

that  the  Defendant  alleged,  that,  by  reason  of  the  judg-     ^^^^^^^ 
1  11  Ai  11-1  Lord  Leigh 

ments,  he  could  not  safely  complete  the  said  contracts,  «. 

until  it  had  been  ascertained,  by  a  decision  of  this  Court,    ^"*  ^'"' 

•^  BURTON. 

whether  the  power  of  sale  was  destroyed,  affected,  or 
incapable  of  being  exercised  by  the  Plaintifi^  under  the 
circumstances  above  mentioned.  The  Plaintiff  insisted, 
that  he  was  able  to  make  a  good  title  to  the  said  pie- 
mises  agreed  to  be  sold,  and  that  the  agreement  ought 
to  be  specifically  performed. 

The  bill  was  filed  against  Lord  Ashburton  alone,  and 
prayed,  that  it  might  be  declared,  that  the  power  of  sale 
and  exchange  contained  in  the  settlement  of  the  3rd  of 
May  1828  was  not  affected  by  the  said  roistered  judg- 
ments, but  remained  in  full  force  and  effect,  and  for  a 
q>ecific  performance. 

To  diis  bill  the  Defendant  filed  a  demurrer  for  want 
of  equity. 

Mr.  Boupell  and  Mr.  Lhyd  in  support  of  the  de- 
murrer. 

There  is  no  distinction  between  a  power  to  consent 
and  any  other  power.  It  is  given,  to  some  extent,  for 
the  protection  of  the  life  estate,  and  is  appendant 
thereto.  By  the  effect  of  the  1  &  2  Vict.  c.  110.  s.  13., 
the  judgments  operate  as  a  cha^e  on  the  land,  and  the 
creditor  becomes  an  equitable  mortgagee.  The  tenant 
for  life,  by  parting  with  his  life  estate,  has  occasioned 
an  equitable  suspension  of  his  power  of  consenting,  for 
a  man  cannot  derogate  from  his  own  grant,  and  having 
parted  with  his  estate,  he  cannot  afterwards  deal  with 
it  in  the  absence  or  to  the  prejudice  of  his  grantee. 

HhA  The 
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V, 

Lord  A8B« 

BURTON. 
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The  Pluntiff  cannot  make  a  good  title  withoat  the 
concnrrence  of  all  the  judgment  creditors,  and  they  aie 
not  parties  to  the  suit. 

Mr.  Twmer  and  Mr.  Elmstey,  in  support  of  the  bilL 
The  right  to  consent  is  not  a  power,  but  a  check  on  a 
power.  This  right  and  the  life  estate  are  distinct,  and 
the  one  is  not  inseparably  annexed  to  the  other;  the 
charge  is  on  the  estate,  and  not  on  the  right  of  consent. 
This  right  of  consent  is  given,  not  for  the  benefit  of 
the  tenant  for  life  alone,  but  for  the  protection  of  all 
persons  interested  in  the  property ;  and  they  are  not 
to  be  deprived  of  this  protection,  merely  because  a 
judgment  in  invitum  is  entered  up  against  the  tenant 
for  life.  It  is  in  the  nature  of  a  personal  confidence 
given  to  the  tenant  for  life,  to  enable  him  to  control  the 
power  of  the  trustees;  it  is  a  discretion  with  which 
this  Court  will  not  interfere,  in  the  absence  of  mala 
Jides,  and  is  like  discretionary  powers  and  powers  of 
management,  which  are  not  destroyed  or  suspended  by 
an  alienation  of  the  life  estate. 


If  the  contract  be  completed,  the  purchaser  wUl  get 
the  legal  estate,  and  a  bill  would  not  lie,  either  to  set 
aside  or  prevent  a  band  Jtde  sale.  The  judgment  cre- 
ditor will,  in  equity,  retain  all  his  remedies  against 
the  purchase  money  and  any  newly  acquired  estate,  j 

The  tenant  for  life  will  not  be  acting  in  derogation  ^ 
of  his  grant,  for  he  has  made  none,  and  the  proceeding 
is  in  invitum^ 


By  the  terms  of  the  statute,  a  judgment  operates  as 

a  charge  on  the  lands  of  the  debtor,  or  over  which  he 

'has  a  disposing  power,  which  he  might,  without  the 

assent  of  any  other  person,  exercise  for  his  own  benefit ; 

and  it  simply  declares,  that  the  judgment  creditor  is  to 

have 
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have  the  same  ''  remedies  ^  in  equity  against  the  here- 
ditaments as  if  the  debtor  had  agreed  ta  charge  the 
same.  It  does  not  enact  that  he  shall  be  deemed  to 
have  chaiged^  but  it  gives  new  ''  remedies  ^  in  equity. 
The  judgment,  therefore,  is  not  the  grant  of  the  debtor, 
but  still  remains  the  act  of  the  law. 


Lord  Ash- 

BUSTOK. 


With  the  consent  of  the  Duke  and  Marquis,  the 
Plaintiff  can  therefore  make  a  good  title  to  the  property. 

Mr.  Baupell  in  reply. 


The  following  authorities  were  cited  during  the 
argument. 

Goodright  v.  Catar(a)f  Gilbert  on  Uses{b),  1  Suff" 
den  on  Powers^  52  (c)  ;  Walmeeley  y.  Btitterworih  {d)y 
Noel  V.  Lord  Henley  (e),  Doe  dem*  Wigan  v.  Jones  {g)y 
Tunstall  y.  TrappesQC)^  Doe  dem*  Mitchinson  v.  Car^ 
ter{i)i  Skeeles  r.Shearley  (k),  Eaton  v.Sanxter  (/),  Men  v. 
Bulkeley  (m)^  Long  y,  Rankin (n\  Tyrrell  y»Marsh(o\ 
Rumbold  v.  Bumbold  (p),  Neate  v.  The  Duke  of  Marl-- 
borough  (y),  Whitworth  v.  Gaugain  (r),  Ray  v.  Pung  (*), 
Whitmarsh  v.  Robertson  (/),  Smith  v.  Death  (u), 
Badham  v.  Mee  (x),  Hole  v.  Escott  (y). 

Tlie 


(a)  Doyg,  460. 
(6)  Fo.  142.  p.  314,  315* 
\J     (c)  6th  edit 

(d)  Coote  on  Mortgage^  2nd 
edit.  p.  690.     App,  p.  698. 

(e)  M'ClcL  4-  Younge,  308. 
{g)  lOBont.  4>CV.459. 
(A)  3  ^m.  286. 
(i)  8  Term  Rep.  57. 
Ik)  8  ^tm.  153.,  and  3  MyL 

i  Cr,  1 12. 

(/)  6  Sim.  517. 
(m)  Dong/Sdi,  279. 


\/     in)    i  Sugd.  Pow.  59. ;  8.C. 
App.  vol.  ii.  p.  539*  6th  edit, 
(o)  3  B'mg.  31. 
(p)  3  Vet.  65. 
(y)  3  Myt.  4>  O.  407. 
(r)   lP/ii/.728. 
(x)  5^anr.  4>i4itf.  561. 
(/)  4  J7«rt;.  26. ;  1  You.  ^  Coll 
C.  C.  715. ;  and  1  CoU.  570.  , 
(«)  5  Afo/rf.  371. 
%/  (x)  I  ifwx.  ^  Jf.  631. 
y^    f  jf)  2  Arm,  444.  and  4  MyL 
4"  Cr.  187. 
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2%tf  MiJSTXB  qfike  BOLL& 

Lord  Lvioa  Thu,  no  doabt,  10  %  question  of  very  great  importa&oe 
and  difficulty ;  but  I  scaroely  know  how  it  can  be  satis- 
factorilj  determined  by  the  present  form  of  proceeding. 


Lofd  Asa 

BOaTOM* 


The  case  comes  onupon  demurrer  to  a  bill  for  specific 
performance,  and»  thereforci  in  a  form  which  does  not 
enable  the  Court  to  put  the  matter  in  a  train  of  further 
investigation,  or  to  have  the  assistance  of  a  court  of 
law*  (a)  I  think  nothing  can  come  of  it,  and  that  no 
decision,  on  this  occasion,  can  be  satisfactory,  or  pre- 
vent the  parties  going  before  other  tribunals  on  the 
same  point. 

.  It  is  also  to  be  observed,  that  the  judgment  creditors 
are  no  parties  to  this  record. 

Mr.  TSirMT  pressed  for  a  dedsion,  saying  that  the 
duurge  being  equitable,  the  point  could  not  be  dedded 
at  law* 

The  Mastbb  of  tke  Bolls.  I  will  oondder  the 
question. 


The  Master  of  the  Bolls,  on  a  subsequent  day, 
intimated,  that  he  did  not  think  that  the  point  could  be 
properly  dedded  on  demurrer,  {b) 


NoTB.  -*  The  parties  afterwards  compromised  the  case. 


(a)  Kay  v,  Manhaff,   1  MyL 
4'CV.  373. 

(b)  Norman  y»  Siiby,  9  Beav. 


5S0.,  and  BentUy  v.  Batet^  4  K. 
4>  Co/.  Ex,  p.  189. 
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THOMPSON  V.  CLIVE.  Dee.  80. 

THE  testator,  Thomas  Harbame^  had  six  children.  Executors 

By  his  will,  he  bequeathed  the  residue  of  his  division  ami 

estate,  as  to  five-sixths  for  five  of  such  children,  and  as  appropriation 

to  the  remaining  one-sixth  to  his  executors  and  trustees.  The  husband  ' 

in  trust,  as  to  1000/^  for  the  separate  use  of  his  daughter  ^^  ??®  °^  ^}^^ 

'  .  .     .  .        residuary  4e- 

LeHiia  Thompson  (the  wife  of  the  Plaintiff),  for  life,  eatees,  in 
with  reaudnder  to  her  children ;  and  as  to  the  remainder  'IJlXd  ^n 

of  such  sixth,  for  her  absolutely  without  restriction.         done,  filed  a 

bill  for  an  ac- 
count.   At 

The  testator  died  in  June  1844,  and  the  executors  ^{je  hearing, 
realised  the  estate  and  ascertained  the  residue;  which,  with  notice  of 

on  the  23rd  of  September  1845,  they  divided  into  six  ^t*'  ^^ 

^ ,  .  .  taken  place, 

shares,  and  appropriated.     The  appropriation  did  not  persevered  in 
appear  to  have  been  communicated  to  Mr.  Thompson,  accounts  ^ 
Disputes  arose  between  Mr.  and  Mrs.  TTiompson,  and,  taken,  and  no 
in  December  1845,  James  B,  Thompson,  as  sole  Plwn-  variation  re- 
tiff,  filed  this  bill  against  the  executors,  his  wife  and  J^^ted  there- 
the  other  residuary  legatees,  for  an  administration  of  that  the  Plain- 
the  estate.     The  answers  did  not  state  the  appropria-  ^^asen- 

^\    ^  titled  to  costs 

tion;  and,  by  inadvertence,  the  executors  admitted  a  out  of  the 
balance  of  about  16,399/.  to  be  in  their  hands.  thrh^^rmg^ 

but  that  the 

A  motion  being  made  to  pay  the  balance  of  the  trust  g^are  alone 
monies  into  Court,  the  executors  obtained  leave  to  file  ^^^^  bear  the 
a  eapplemental  answer,  in  which  they  stated  the  appro-  ^2^"'="* 
priation  which  had  been  made,  and  ultimately,  the  share 
of  the  Plaintiff  and  wife  alone,  which  jiow  amoimted 
to  2978/.  consols,  was  paid  into  Court 

The  cause  came  on  for  hearing  in  1847,  when  the 
Plaintiff  insisted  on  having  the  accounts  taken,  not- 
withstanding 
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1848.  withstandiDg  it  was  stated  hj  the  other  parties,  that 
if  he  proceeded  fnrther,  it  must  be  at  the  peril  of 
costs.  A  decree  was  made  for  taking  the  usual  ordinary 
accounts,  and  for  making  the  proper  enquiries.  The 
account  was  taken  by  the  Master,  and  turned  out  as 
represented  by  the  executors,  with  the  exception  only 
that  it  appeared,  that  seven  Icgades  of  28L  each  re* 
mtuned  unpaid  at  the  institution  of  the  suit  Six  of 
these  legatees  released  their  l^acies  after  the  decree, 
and  the  seventh  was  piud  in  full  by  the  executors  out 
of  their  own  pocket  The  Master  found  a  sum  of 
44L  due  to  the  executors. 

The  cause  came  on  for  further  directions. 

Mr.  Turner  and  Mr.  Lavat  for  the  Plaintiff.  This 
being  a  suit  for  the  administration,  the  costs  of  all 
parties  ought  to  be  paid  out  of  the  estate,  for  all  parties 
have  participated  in  the  benefit  of  it  It  has  been 
found,  that  seven  legacies  of  28Z.  each  were  unpaid  at 
the  institution  of  this  suit ;  and  it  was  proper,  that  the 
accounts  should  be  taken  and  these  legacies  provided 
for,  otherwise  the  residuary  legatees  might  hereafter 
have  been  called  on  to  refund,  for  no  valid  appropriation 
had  been  made:  WUlmotty.  Jenkins  {a).  The  other 
residuary  legatees  did  not  disclium,  but  attended  taking 
the  accounts ;  and  if  any  baknce  had  been  found  due 
from  the  executors,  they  would  have  cliumed  their  share 
of  it.  They  must,  therefore,  bear  their  share  of  the 
burthen. 

Mr.  Daniel^  for  the  Plaintiff's  wife,  also  asked  for 
the  costs  out  of  the  estate. 

Mr.  Campbell  for  the  exe<)Mtor8  and  trustees,  and 

M^ 

(a)  i  Beav.  401. 
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'  Mr.  JSlUott,  Mr.  Moore^  Mr.  Satipell,  Mr.  JVebster, 
Mr.  Rasehf  Mr.  &  James,  Mr.  Reginald  Walpole,  and 
Mr.  JolKffe  for  the  other  Defendants.  The  Plaintiff  or 
his  wife's  share  ought  to  bear  the  costs  of  the  suit, 
which  has  been  wholly  unprofitable.  It  originated  in 
a  quarrel  between  the  Plaintiff  and  his  wife,  and  was 
prosecuted  after  there  had  been  a  fair  and  proper  divi- 
sion and  appropriation.  The  Plaintiff  took  the  decree 
for  an  account  at  his  peril,  and,  in  the  result,  a  balance 
has  been  found  due  to  the  executors.  As  to  the  small 
legacies  unpaid,  they  are  too  trifling  to  justify  these  ex- 
pensive proceedings,  and  are  not  alleged  as  the  ground 
of  suit. 

In  Jenour  v.  Jentmr  (a)  it  was  held,  that  '^  where  a 
question  arises  upon  the  interest  in  a  trust  fund  sepa- 
rated from  the  general  rendue,  the  costs  must  come  out 
of  the  particular  fund  ;**  and,  in  Macheiuie  v.  Taylor  (b), 
^  a  residuary  estate  was  divisible  amongst  several  per- 
sons. An  account  was  made  up,  and  the  adults  re- 
ceived their  shares.  The  infants  filed  a  bill  for  an 
account  against  the  executors  and  the  other  residuary 
legatees.  The  latter  bemg  satisfied,  deprecated  the 
proceedings.  The  accounts  turned  out  to  be  substan- 
tially correct;  and  it  was  held,  that  the  costs  were 
payable  out  of  the  Plaintiff's  share  alone." 

So,  in  Otdey  v.  Oilby  (e),  *'  an  estate  was  represented 
to  a  legatee,  by  the  personal  representatives,  as  barely 
sufficient  to  pay  the  debts,  but  the  accounts  were  not 
shewn.  A  bill  was  filed,  and  afterwards  an  offer  was 
made  to  produce  the  accounts,  which  was  declined* 
Ultimately,  a  small  surplus  was  ascertained  to  exist, 

and 

(a)  10  Vetey,  562.  V(0  8  Beao.  602.    * 

^    \b)  7  Beat.  467. 
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and  to  be  due  from  the  repreisenlativ^s,  but  wbichwaa 
totally  insufficient  to  pay  the  legacies,  which  were  of  a 
very  considerable  amount.  The  Court  disapproved  of 
the  litigation,  and  gave  the  Plaintiff  no  costs ;  but  di« 
rected  the  representatives  to  retain  their  bahiDce  in 
discharge  of  their  costs." 

Mr.  Jhimer,  in  reply. 

The  Masteb  of  the  BoLLS. 

The  testator  died  on  the  4th  of  June  1844,  having 
made  a  will  to  the  effect  stated.  The  trustees  and  exe* 
cutors,  in  execution  of  the  trusts  of  the  will,  realised  the 
estate  and  ascertained  the  residue,  in  a  manner,  and 
under  circumstances  which  are  not  now  complained  of 

In  the  month  of  September  1845  they  had  converted 
the  estate  into  money ;  and,  with  the  exception  of  the 
legacies  of  28/.,  had  paid  every  thing;  and,  in  that 
month,  they  made  an  appropriation  and  division  of  the 
residue. 

Unfortunately,  at  that  time,  there  were  disputes  be- 
tween the  Plaintiff  and  his  wife,  as  to  her  share  of  the 
residue,  10002.  of  which  was  to  be  settled  to  her  se- 
parate use,  and  the  remainder  was  liable  to  the  marital 
right  of  the  husband,  subject,  however,  to  his  wife's 
equity  to  a  settlement  under  the  direction  of  the  Court 
Unfortumitely,  again,  the  appropriation  was  not  com- 
municated to  the  husband  at  least,  and  it  does  not  ap- 
pear whether  it  was  stated  to  the  wife  or  not.  The 
Plaintiff,  therefore,  was  without  any  information  as  to 
the  appropriation;  and,  unfortunately,  again,  he  did 
not  think  fit  to  make  any  enquiry  of  the  trustees  and 
executors ;  and,  for  want  of  any  enquiry  of  his  own,  he 
remwied  ignorant  of  what  had  been  done. 

He 


Cute. 


CASES  IN  CHANCEBY,  479 

Uq  med HmWlin December  18^6.   No  doabt  he  was        1848. 
entitled  to  file  it ;  and^  beyond  all  doubt»  he  had  a  right    i]j!^^^J^^v 
to  know  how  the  matter  stood.    I  do  not  find  that  by  r. 

the  bill  he  chaiged  any  breadi  of  trust ;  he  could  not 
have  done  so  with  respect  to  the  appropriation*  because 
he  did  not  then  know  of  it.  The  answer  of  the  eze* 
cutors  was  put  in,  and,  with  a  small  exception  not  worth 
notice,  it  stated  the  correct  balance;  but,  strangely 
enough,  it  did  not  state  the  appropriation  or  dxroion. 
It  appeared  (by  mistake  as  it  is  said)  in  their  answer, 
that  they  had  about  1 6,000^.  in  their  hands ;  and  the 
other  Defendants  who  have  received  their  shares,  did 
not  say  one  word  as  to  such  recieipt,  although  it  had 
taken  place  two  months  previously ;  they  seem  to  have 
claimed  such  right  as  they  might  havei 

A  motion  being  made  to  pay  this  large  balance  into 
Court,  the  executors  obtained  leave  to  file  a  supple- 
mental answer,  which  stated  the  appropriation  and  pay* 
ment  they  had  made.  The  Plaintifi^  now  became  dis- 
tinctly informed  of  the  proceedings  of  the  trustees  and 
executors  in  this  respect ;  but  no  amendment  of  the  bill 
was  made,  introducing.ony  specific  diarges  (^the  matters 
now  alleged  as  breaches  of  trust. 

The  Plaintiff  proceeded  to  a  hearing;  and  all  parties 
having  now  dear  notice  of  what  had  been  done,  the 
Plaintiff  was  told,  he  might  go  on  with  the  suit  at  his 
peril;  he  persisted,  and  the  ordinary  accounts  were 
directed. 

It  appears  to  me  that,  up  to  this  time,  the  Plaintiff  is 
entitled  to  the  costs  of  this  suit  out  of  the  estate. 

The  accounts  have  been  taken;  and  in  the  result, 
the  Plaintiff  has  not  made  out  a  title  to  a  farthing  be* 

yond 
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1848.  yond  tliat  which  he  would  have  received  by  the  appro- 
priation ;  and  whichi  at  the  heariog,  had  been  paid  into 
Court  He  has  gone  on  making  experiments,  and 
creating  a  coniidenible  expenacj  not  only  agunst  the 
will^  but  notwithstanding  the  remonstrances  of  the 
other  parties.  Is  he  to  have  the  costs  of  these  subse- 
quent prooeedingSy  from  which  no  benefit  has  been  de- 
rived t  I  cannot  see  why  he  is'  to  have  the  costs  sub- 
sequent to  the  hearing.  As  to  the  28/.  legacy,  the 
matter  is  too  trifling  to  make  any  difference. 


It  is  said,  that  the  Defendants  attended  the  taking 
the  accounts,  as  if  they  conridered  that  the  apportion- 
ment had  not  been  correctly  made;  but  if  the  Plaintiff 
thought  right  to  persevere  in  having  the  accounts  taken, 
I  do  not  see  why  the  Defendants  should  not  attend. 

On  the  best  consideration,  I  think,  that  the  Pliuntiff 
is  not  entitled  to  the  costs  subsequent  to  the  hearing. 
The  Plaintiff  is  entitled  to  his  costs  out  of  the  estate 
to  the  hearing,  which  must  be  borne  by  the  residoaiy 
legatees  in  sixths ;  and,  as  to  all  the  subsequent  coats, 
they  must  come  out  of  the  sixth  of  the  Plaintiff  and 
wife,  which  is  in  Court. 
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1848. 


SMITH  V.  OLIVER  ^''^g' 

Jan  20. 

^T^HE  testator,    Thomas  Barber,  by  his  wDl,  dated  Bequest  of 

the  15th  of  October  1839,  amongst  other  things,  tees,  to  apply 
bequeathed  as  follows :  —  "I  also  give  and  bequeath  to  ?0<^^.in  build- 
the  churchwardene  and  overaeers  of  the  pariah  of  Tat-  K«.  «„Tto 

tenham  and  their  successors  for  the  time  being,  the  sum  P*^      rlu" 

o'  come  of  the 

of  200021  like  stock  &c.,  upon  trust  to  pay  and  apply  residue  to 
the  sum  of  800/.  in  erecting  six  alms-houses  in  the  said  men^the^rdn" 
parish,  as  a  residence  for  six  poor  persons  inhabitants  residing.  Held, 
thereof  of  the  age  of  fifty  years  and  upwards.    And  ^^s  void. 
I  expressly  direct,  that  the  interest  and  dividends  of  the 
remaining  part  of  such  stock  shall  be  pidd  and  applied, 
weekly  and  every  week,  after  the  first  dividend  shall 
become  due  and  such  houses  shall  have  become  fit  for 
habitation,  for  the  maintenance  of  such  six  poor  persons 
therein  residing." 

The  question  was  whether  this  was  a  valid  gift  of 
2000/.  stock  to  the  charity. 

Mr.  Turner  and  Mr.  Forster,  for  the  residuary  legatee. 
The  gift  of  the  800£  is  void  under  the  Mortmain  Act ; 
and  as  to  the  rest,  there  are  no  objects  to  take. 

Mr.  Koe,  amtriu 

Limbrey  v.  Gurr  (a),  Attomey^General  v.  fVhit" 
church  (b),  and  9  Geo.  2.  c.  36.  were  cited. 

The  Master  of  the  Rolls  held  that  the  residuary 
legatee  was  entitled  to  the  2000/.  legacy  (c). 

(a)  6  Madd.  151.  (b)  3  Vet.  141. 

(c)  Reg.  Lib.  1848.  B.  fo.  1200. 

Vol.  XI.  1 1 
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Monk  18.  SMITH  r.  COPLESTON. 

The  testator     Tjf  jgo?,  the  testator  covenanted  with  trustees  to  pay 

ooTenantedto     I 

pay  a  sum  of  them  a  sum  of  55002.,  which  was  to  be  held  on 

troSiSi**on  ^'^^  ^^^  himself  (the  covenantor)  for  life,  with  re- 
the  trusts  of  mwider  to  his  wife  for  life,  with  remainder  to  their 
He  made^^  children  as  the  wife  should  appoint 

fimlt:Held, 

was  liable  4o         ^®  ^^®  predeceased  the  husband,  having  appointed 

pay  4  and  not  the  fund  to  the  children,  to  be  paid  within  one  month 

6  per  cent,  in- 

terest,  after  the  decease  of  the  husband.     The  husband  died 

in  1837.     The  5500/.  remained  unpaid,  and  provision 

for  its  payment  was  now,  for  the  first  time,  tnade  in  the 

present  Buit. 

Mr.  LXoyd  and  Mr.  Fleming^  for  the  Phdnti£ 

Mr.  J.  V.  Prior  J  for  the  appointees,  asked  for  interest 
on  that  sum  at  5  and  not  4  per  cent.  He  said,  that 
although  4  per  cent,  was  the  rate  usually  allowed  on 
equitable  demands,  yet  here  the  demand  was  legal,  and 
if  an  action  had  been  brought  by  the  trustees,  they 
would  have  recovered  the  55002^,  and  5  per  cent,  by 
way  of  damages.  That  equity,  in  this  case,  ought  to 
follow  the  law,  and  allow  5  per  cent,  on  the  55002.  ftom 
the  death  of  the  covenantor  or  one  month  after. 

The  Master  of  the  Bolls  asked  if  there  was  any 
authority  for  this  position,  and  none  having  been  pro- 
duced, he  said,  that  he  could  not  depart  from  the  usual 
and  established  rule  of  the  Court  of  giving  only  4  per 
cent. 

NoTB.— See  46th  Order  ot  August  1841.Vortf.  Can.  177. 
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1847. 
iVbv.  5.  15. 

DIBBS  V.  GOBEN.  i649. 

Jan,  29. 

IN  1815,  the  testator  made  hb  will,  giving  his  pro-  Where  tru»- 

peny  to  trustee,  on  certain  trust,  for  his  chUdren  p^^Jf" 

and  grand-children.    He  died  in  1816,  and  the  trustees,  J^^  o{^% 

acting  on  their  own  notion  of  the  effect  of  the  trusts,  pay  to  parties' 

proceeded  in  their  performance.     In  1836,  a  bill  was  "^ich^Ae  are 

filed  for  the  administration,  and  it  was  then  found,  that  not  entitled, 

the  tmstees  had  acted  under  an  eironeous  view  of  the  administerli^ 

effect  of  the  will ;  and  it  was  so  declared  by  the  de^  the  estate,  will 

,    •      ,  compel  a  re- 

cree  made  m  January  1841.  stitudon  and 

repayment, 

1  «i    .  «       1  •!  1  *"^  ^*'^  P^® 

It  turned  out,  that  two  of  the  testator  s  children,  a  lien  on  the 

Henrietta  and  John,  had  each  received  from  the  trustees  ^f^'^gu'^h"'^^ 

a  sum  of  111/.,  part  of  the  trust  property,  to  which  they  under  the  will, 

were  not  entitled,  and  that  two  other  children,  Charles  ^^^^^^ 

and  Robert^  had  also  received  78221,  to  which  thej  were  for  Yaluable 

1       1         .11         ail  consideration* 

^ot,  under  the  will,  entitled. 

These  children  were  entitled  to  other  interests  under 
thewilL 

In  1828,  John  had  assigned  his  interest  under  the 
will  to  Macdouffal  for  valuable  consideration. 

Mr.  Turner  and  Mr.  Chandkss  now  asked,  that  the 
nuns  so  anroneouslj  paid  might  be  repaid  out  of  the 
other  funds  coming  to  the  testator's  children,  and  for 
a  lien.     They  cited  JMddy  v.  Bose  (a).    . 


Mr. 


>Y      (a)  3  Merivaie^  86. 
It  2 
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1849.  Mr.  Shadmll,  Mr. ITindershy, Mr.  GarenyMc.Raupen, 

Mr.  Bemr^  Mr.  fFright,  and  Mr.  Giffard,  for  other 
parties. 

Mr.  Sheffield,  for  Macdougal,  the  aasigiiee  of  Johny 
argued  that  this  equity  did  not  apply  to  the  assignee  of 
John*&  interest  In  Priddy  y.  Rose  no  notice  was  given 
to  the  trustees  of  the  fund,  and  Sir  W.  Grant  refied  on 
that  fact 

The  MaSTEB  of  the  RoLLS. 

The  trustees  seem  to  have  thought  it  better  to  con- 
strue this  will  themselves,  than  to  incur  the  expense  of 
coming  to  the  Court  for  its  assbtance. 

Where  a  trustee  takes  on  himself  to  act  upon  his 
own  authority,  and  pays  to  the  parties  beneficially  in- 
terested sums  to  which  they  are  not  entitled,  it  be- 
comes necessary  for  this  Court,  to  enforce  the  execution 
of  the  trust,  by  recovering  back  the  sum  thus  received 
contrary  to  the  trusts.  *  The  difiiculty  has  arisen 
from  the  trustees  acting  without  the  assistance  of  the 
Court,  and  running  the  risk  of  error.  Unfortunately 
they  have  made  these  payments,  and,  by  their  act,  some 
of  the  parties  have  received  a  portion  of  the  estate,  to 
which  they  are  not  entitled.  I  cannot  allow  them  to 
retain  it 

The  Plaintiff  is  entitled  to  have  these  sums  de- 
ducted from  the  shares  of  John,  and  his  assignee^  and 
of  Henrietta  and  CharleSy  with  a  declaration,  that,  until 
those  sums  have  been  recouped,  they  form  a  lien  on 
the  other  monies  which  may  become  due  to  them 
under  the  will 
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ATCHESON  V.  ATCHESON.  ^^^' 

npHE  testatrix  in  this  cause,  by  a  codicil  to  her  wiU,  g^^^e  a*^/' 

bequeathed  as  follows :  —  "To  Robert  Shank  At-  children,   A. 
ehesoHf  his  wife  and  children,  14,00021     This  legacy  is  being  together 
in  consequence  of  the  unremitting  care  and  attention,  entided  to 
with  counsel,  of  the  said  Robert  Shank  Atcheson^  during  insisted,  that ' 
the  trials  and  troubles  of  my  blessed  child  after  mar-  *'®  j^®*®"*!"  ,^ 

•^  tied  to  one-half 

riage.  of  such  one* 

fourth  in  his 
own  right,  and 

The  testatrix  died  in  1845,  and,  in  July  in  the  same  that  his  wife 
year,  Mr.  Atcheson  assigned  the  interest  of  himself  and  toa settlement 

wife  to  Frampton,  to  secure  a  sum  of  money.  >"  respect  of 

R  moiety  only. 
His  wife,  how- 
Mr.  and  Mrs.  Atcheson  had  three  children.  ^^^>  claimed 

a  settlement 

in  respect  of 
It  having  been  held,  under  a  similar  gift  "  to  -4.  his  h^j J  j^at 
wife  and  children,"  contained  in  the  will  of  the  same  the  fund  must 
testatrix,  that  the  husband  and  wife  took  one  share  ^ith^a'direcy 
only  between  them  (a),  and  the  fund  representing  this  tion  to  pay  the 
legacy  being  in  Court,  this  bill  was  filed  by  Mr.  Atche-  the  husband 
son  and  Mr.  Frampton,  a^inst  Mrs.  Atcheson  and  the  .^V^^"$  ^^^ 

1  1.11  T  11  1.1  1.  J®'"'  "^®*» 

three  children.     It  prayed  that  the  nghts  and  mterests  with  liberty 
of  the  Plaintiffs  and  Defendants  in  the  legacy  might  be  ^?"'  the  sur- 

*=*     •'        ®       ^      vivor  to  apply. 

ascertained,  imd  that  a  sufficient  part  might  be  paid  Held,  also, 
to  Frampbm,  in  discharge  of  hia  incumbrance,  and  that  f^^^^^^'' 
the  share  of  Mr.  and.  Mrs.  Atcheson  might  be  paid  to  not  brought 

.  1  •  ^*     1  under  the  coo- 

them  respectively-  sideration  of 

the  Court,  pay- 
Mr.  Turnery  Mr.  Humphry,  and  Mr.  Faber,  for  the  husband  would 
Plaintiffs.     The  legal  effect  of  this  bequest  is,  to  give  ^enf^^P*^' 

one   case  of  no  pay- 
ment, the 

,  /  (a)  Gqrdon  ▼.  IVhieldon,  ante,  p.  170  wife  would 

V    ^  '       '  r  •  Q  ^  entitled  by 

••*  •  3  survivorship. 


Atcbbson 
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1849.       one  moiety  of  one  fourth  to  the  husband,  in  his  own 
right,  and  the  renviining  moiety  of  one  fourth,  in  right 
of"^      of  his  wife.     The  former  moiety  ought,  therefore,  to  be 
Atcbbson.     p^j  ^  |^^  Atchesan  and  his  incumbrancer,  and  out  of 
the  remaining  moiety  alone,  his  wife's  equity  to  a  set- 
tlement attaches. 

In  7!ll«  Attamey'General  t.  Bacchus  (a),  a  bequest 
was  made  by  a  testator  to  his  son-in-law  G.  B,  (a 
stranger  in  blood)  and  his  wife,  who  was  the  daughter 
of  the  testator ;  and  it  was  held,  that  the  legacy  was 
liable  to  1  per  cent,  duty  on  one  half,  and  10  per  cent, 
as  to  the  other,  shewing  that  it  was  conmdered  that  the 
husband  and  wife  each  took  a  moiety. 

[The  Master  of  the  Kolls. 

In  dedding  the  rights  of  parties,  I  should  feel  re- 
luctant to  apply  the  principles  of  a  dedfflon  in  a  re- 
venue case  as  between  the  Crown  and  a  subject] 

In  Logan  y.  WtenhoU(b)i  explained  by  Sir  E.  Sug^ 
den  (c),  an  unde  had,  in  effect,  agreed  to  giye  his  niece 
a  share  of  his  estate  equal  to  that  given  to  any  othtf 
relation.  The  unde  had  transferred  57,00011  stock  to 
his  nephew  and  his  wife,  and  the  Tlce-Chancdlor  had 
declared  that  this  transfer  was  to  be  considered  as  a 
transfer  into  the  sole  name  of  the  nephew  (^f);  and  it 
being  argued  that  the  interest  of  the  nephew  was  only 
for  life,  with  the  contingency  of  survivorsh^.  Lord 
Brougham  C.  and  Lord  JPlunket  held  the  decree  of  the 
yice-Chancellor  to  be  erroneous  (e),  as  equity  would 

have 

(a)  9  Price,  30. ;  11  Price,  (c)  SugdefCi  H.  Ldt.  p.  107. 
547.  111. 

(b)  1  CA4-  2^611.;  7  BKgk,  {d)  P.  108. 
11.  (e)  P.  111.             ] 
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have  restrained  the  nephew  to  an  interest  during  the       1849* 
joint  lives  of  himself  and  wife,  with  the  chanoe  of  sur-     ^^^^v^^ 

,  ,  .  ATCBBBOIf 

vivorship.  9. 

Atchssoh. 

The  prindple  of  tenancy  bj  entireties  is  applicable 
only  to  real  estate.  Unless  the  husband  is  absolutely 
entitled  to  a  moiety,  the  husband  will  be  in  no  better 
position  than  if  the  whole  had  been  bequeathed  to  his 
wife.  If  this  had  been  the  case,  and  she  had  died,  the 
husband  could  only  daim  as  administrator;  but  here  he 
would  chum  by  survivorship. 

Where  a  gift  is  to  two  or  more,  and  the  Court  cannot 
accurately  ascertain  the  proportions  in  which  the  parties 
are  entitled,  it  cuts  the  knot,  by  dividing  it,  as  in  the 
case  of  discretionary  powers :  Fardyce  v.  Bridges,  (a) 

Mr.  RoupeU  and  Mr.  Shehbeare,  for  the  Defendant, 
Mrs.  Atehuaru  The  husband  and  wife  have  both  a 
conjoint  interest  in  the  whole  legacy,  and  no  separate 
interest  in  a  portion.  They  are  tenants  by  entireties, 
1  Shep.  Touch.  112.,  and  there  is  no  right  of  sever- 
ance, (b)  The  wife  is  entitled  to  a  contingent  right  in 
the  whole  by  survivorship,  whidi  cannot  be  defeated. 
The  wife  having  an  interest  in  the  whole,  she  is  en- 
titled to  a  settlement,  not  (we  admit)  of  the  whole,  but 
in  respect  of  the  whole ;  and  the  Master  wiQ  take  the 
drcumstances  into  his  consideration. 

In  The  AUomey^General  v.  Bacchus^  the  gift  was  to 

the  husband  and  wife,  which  is  not  the  form  of  the  gift 

here ;  and  the  decision  turned  on  the  terms  of  an  act 

of  parliament,  affixing  certain  duties,  when  a  gift  was  in 

joint  tenancy^  to  parties  differently  related  to  the  testator. 

In 

(a)  10  Beao.  90.  and  2  PWSpi,  497. 

(b)  See  Prtiton  on  Abstracts,  41. 

/t  4 
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1849.  In  Logan  v.  TFienhoU  there  was  no  decision  of  the 

7^^^^     House  of  Lords  on  the  point  now  referred  to. 

r. 

ATCHB80N.        ji^  g^^^^^  foy  ^^^  children. 

Mr.  Turner  in  replj.  If  they  are  joint  tenants,  the 
assignment  has  severed  it ;  and  the  right  to  a  settlement 
attaches  only  to  the  wife's  share.  The  same  rule  ap* 
plies  if  there  be  a  tenancy  by  entireties,  the  wife's  share 
alone  is  to  be  the  subject  of  settlement.  In  deter- 
mining the  rights  as  against  the  children,  you  treat  the 
husband  and  wife  as  one ;  but  for  the  purpose  of  a  settle- 
ment, you  must  necessarily  treat  them  as  distinct,  and 
ascertain  their  several  rights. 

The  Masteb  of  the  BoLLS  reserved  judgment* 


4.  The  Masteb  of  the  RoLLa 

It  was  in  consequence  of  services  rendered  by  the 
husband,  that  this  benefit  was  given  to  the  husband, 
wife,  and  children ;  but  there  is  no  indication  of  any  in- 
tention to  give  any  separate  interest  to  any  of  themu 

In  another  case,  of  a  similar  bequest,  by  the  same 
codicil,  there  being  no  question  between  the  husbfflid 
and  wife,  but  a  desire  to  sever  the  joint  interest  given 
by  the  bequest,  I  held,  that  the  husband  and  wife  were 
together  entitled  to  only  one  share,  and  each  child  en- 
titled to  one. 

According  to  that  decision,  there  being  in  this  case 
three  children,  and  a  severance  being  desired,  the  legacy 
must  be  divided  into  four  shares,  of  which  the  husband 
and  wife  are  together  entitled  to  one. 

The 
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The  husband  and  wife  are  living  aeparaie  and  apart  1849* 

from  each  other^  and  the  question  now  made  is,  what  ^T^I^^ 

separate  interests  they  are  respectively  entitled  to?  v. 


Atchbsok. 


It  is  alleged,  that  the  husband  and  wife  must,  in  some 
way,  be  entitled  to  the  whole  legacy  for  present  enjoy- 
ment, and  I  conceive  that  such  must  have  been  the  in- 
tention. I  think  that  the  gift  to  the  two  must  have 
been  for  their  common  and  immediate  benefit,  in  their 
relation  of  husband  and  wife ;  but  misfortune  or  peiv 
versity  prevents  their  enjoyment  in  the  way  so  intended, 
and  gives  rise  to  the  question  now  brought  before  me. 

The  husband  proposes,  that,  the  gift  should  be  con- 
sidered as  creating  either  a  tenancy  in  common,  or  a 
joint  tenancy  subject  to  severance,  in  the  ordinary  way ; 
and,  claiming  one  moiety  in  his  own  right  as  legatee, 
and  the  other  moiety  in  right  of  his  wife,  as  legatee  of 
it,  he  proposes,  that  a  settlement  should  be  made  upon 
her,  out  of  the  moiety  to  which  he  claims  to  be  entitled 
in  her  right. 

The  wife,  on  the  other  hand,  claims  a  settlement  out 
of  the  whole  sum  attributed  to  her  and  her  husband 
together ;  or  that  the  whole  sum  should  be  preserved 
undivided,  in  order  that  she  may  become  entitled  to  and 
enjoy  the  whole,  if  she  survives  her  husband. 

It  is  plain,  that  if  the  husband  should  be  held  entitled 
to  the  whole,  in  his  own  right,  it  would  be  the  same 
thing  as  if  the  wife's  name  were  struck  out  of  the  be- 
quest and  the  legacy  ^ven  to  him  alone.  He  does  not 
claim  this,  but  only  a  moiety. 

On  the  other  hand,  it  is  equally  plain,  that  she  is 
entitled  to  a  settlement  only  out  of  that  to  which  the 

husband 
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1649.  luubfliid  IB  entitled  in  her  i^ht,  and  that  if  ahe  be  held 
entidedto  ft  aettlement  oat  of  the  whole,  it  wooUbeibe 
aam^  in  eflbct,  as  ^>^fHt?Tg  that  her  hoeband  wv  flnt^tlftd 
to  the  whole  in  her  right,  or  as  if  his  name  were  etnick 
oat  of  the  will  and  the  legacy  pven  to  her  alone.  This, 
in  eflPecty  ehe  doea  claim,  or,  in  the  alternative,  that  the 
legaojF  may  not  be  divided  bnt  preaenred,  to  give  her  the 
chanoe  of  snooeeding  to  the  whole  by  aorvivorahip. 

I  do  not  think  that  ahe  is  entitled  to  a  settlement  out 
of  the  whole  of  the  joint  intereat,  becaaae  he  ia  not  en- 
titled to  the  whole  in  her  4ght 

If  it  were  an  ordinary  case  of  joint  tenancy,  I  think, 
that  upon  aeveraQC%  the  claim  of  the  husband  might  be 
itufltaipcdt 

But  the  joint  interest  given  to  husband  and  wife  in 
this  way,  or  the  jomt  tenancy  between  them,  if  it  can 
be  so  called.  Is  so  modified  by  the  unity  of  the  persons 
in  law, — the  consequent  rights  of  the  husband  and  wife 
by  entireties,  and  the  contingent  right  of  the  survivor 
to  the  whole,  if  not  previously  dbposed  of  by  the  hua- 
band,  that  it  does  not  appear  to  me  to  be  subject  to  the 
(wdinary  incidents  of  joint  tenancy.  And,  it  not  being  as- 
certainaUe  what  belongs  to  the  wife  separately,  or  what 
the  husband  is  entitled  to  in  her  right,  I  am  unable  to 
decide  out  of  what  portion  of  the  lega<7  a  settiement  can 
be  made  upon  her,  according  to  the  rules  of  this  Court. 

I  have  been  unable  to  derive  any  assistance  firom  the 
case  of  The  Attorney^General  y.  Bacchus  (a);  for  al- 
though the  Lord  Chief  Baron,  in  the  course  dP  the  ar- 
gument, suggested,  <'  that  if  the  husband  should  find  it 

necessary 

(a)  9  iVice,  ao.  and  U  PMnr,  547. 


ATCHBSOlf* 
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neoesBary  to  go  into  a  court  of  equity  for  the  porpoBe       1849. 
of  rendering  the  legiu^  aGtoally  beneficial,  there  wonld     V*"^^^ 
be  some  provifflon  made  for  the  wife  out  of  it''  (a) ;  and  «. 

the  Court,  at  last,  observed  (6),  '<  that  it  woidd  be  ma- 
terial to  ascertain  what  would  be  the  efiect  of  a  simikr 
joint  bequest  to  the  daughter  of  the  testator,  and  an 
entire  stranger,  intimating  that  they  were  inclined  to 
think,  that  in  this,  as  in  such  a  supposed  case,  the  wife 
took  a  direct  and  definite  interest  in  the  legacy ;"  yet  the 
judgment  was  given  without  any  observation  on  those 
points ;  and  no  reason  was  given  for  the  decision,  either 
in  the  Court  of  Exchequer  or  afterwards  in  the  Court 
of  Exchequer  Chamber. 

If  a  bond  be  given  for  a  sum  of  money  to  the  hus- 
band and  wife  jointly,  the  husband  alone  nay,  in  the 
lifetime  of  the  wife,  sue  for  and  recover  the  whole ; 
but,  if  he  does  not,  and  the  wife  survives,  the  money 
bek>ng8  to  her.  And  I  think,  if  such  a  Iq^acy  as  this 
were  not  brought  under  the  consideration  and  direction 
of  this  Court,  that  payment  to  the  husband,  in  ike 
lifetime  of  the  wife,  would  be  a  good  payment (c); 
but  that  if  such  payment  were  not  made,  die  would 
be  entitled  to  the  whole,  if  she  survived  him. 

Under  afl  the  circumstances,  I  think,  that  all  vriiich 
this  Court  can  do  for  the  protection  of  the  wife,  and  to 
^ve  her  any  separate  benefit  of  the  legacy,  is,  to  pre- 
serve her  right  to  it  by  survivorship,  by  preventing 
the  husband  from  defeating  it  by  alienation  in  her  life- 
time. 

The  legacy  ou^t  therefore  to  be  carried  over  to  the 
joint  account  of  tJiie  husband  and  wife;  with  a  direction 

to 

(a)  9  Price,  p.  40.  (b)  Ibid.  p.  48. 

(c)  8ee  Grvie  t.  Locroft,  Cro.'ESz,  887. 
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1849.        to  paj  the  dividends  to  the  hiubaiid  duriiig  the  joint 
^'^^^^"^^     lives,  with  liberty,  on  the  death  of  either,  for  the  sor- 


.Arcmtofi. 


vivor  to  I4>pl7. 


^li^iyU^  t/  c/aW^  ^J^'  ^Z- 


^2:  Jt  WILSON  V.  HEATON. 

^^^2rS^o      npHE  testator  devised  his  Tetuy  estate  according  to 

estates  b  dtf-     •'-a  certain  set  of  limitations. 

ferent  wiySt 

andhecbiffi^ 

one  only  with       He  devised  his  BrigsUy  and  Waltham  estates  in  a 

of  h  ui  ddits,     different  manner,  and  in  favonr  of  different  persons ;  and 

fiineral  and  the  first  limitation  was  of  an  annuity  of  20L  to  Matthew 
testanentaiy  ^ 

expenses.    In   Gaxhitt  for  life. 

a  creditors' 

suit,  both 

estates  were         The  testator  bequeathed  his  residuary  personal  estate 

ment  of  the'  ^  Lawrence  HeaUm  ;  subject  nevertheless  to  the  pay- 
debts.    Held,  ment  of  all  his  just  debts  (except  mortgage  debts), 

chaned  estate  ^^^^'^  ^^^  testamentary  expenses  and  legacies ;  and  if 
was  primarily  the  personal  property  80  given  and  bequeathed  to  LaM>- 
costs  of  suit.     ^^^^  HeaUm  should  not  be  sufficient  for  those  purposes, 

then  he  charged  and  made  chai^geable  his  real  estate  at 
Tetney  aforesaid,  with  the  payment  thereof,  or  with  so 
much  thereof  as  his  said  personal  estate  would  be  in- 
sufficient to  pay. 

The  testator  died  in  1833,  and  this  creditors'  suit  was 
afterwards  instituted. 


There  being  no  personalty  applicable  to  the  payment 
of  debts,  the  Court  directed  a  sale  of  the  Tetney  and  the 
Brigsley  and  WaJtham  estates,  and  the  taxation  of  the 
costs  of  all  parties. 

The 
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The  real  estates  of  the  testator  were  accordingly  sold.        1849. 
The   Tetney  estate  produced  1201/.,  and  the  Brigsley     ^"t^^^^ 
and  Waliham  estates  \6\2h    These  sums  were  blended  v. 

and  invested  in  the  purchase  of  2813iL  3  per  cents.,  Beaton. 
out  of  which,  under  a  subsequent  order,  the  debts  and 
costs  of  suit  were  paid ;  but  the  payment  of  the  costs 
was  to  be  without  prejudice  to  the  question  out  of  what 
funds  such  costs  were  ultimately  to  be  borne.  After 
such  payments,  there  remained  1062/.  10^.  Consols  in 
Court 

A  petition  was  presented  by  Matthew  Gaxhill,  who 
was  entitled  under  the  will  to  the  annuity  of  20/.  charged 
on  the  Brigsley  estate,  praying. payment  out  of  the  fund 
in  Court  of  the  arrears  of  the  annuity,  and  for  payment 
out  of  the  dividends  for  the  future. 

The  case  was  twice  mentioned  to  the  Court 

Mr.  TayloTi  for  the  Petitioner. 

Mr.  Rogers,  for  a  party  interested  in  the  Tetney 
estate  under  the  wUl,  insisted,  that,  although  the  Tetney 
property  was  charged  with  the  debts,  and  funeral  and 
testamentary  expenses,  yet,  it  was  not  primarily  liable  to 
the  costs  of  suit.  That  the  parties  interested  in  the  Brigs^ 
ley  estate,  having  had  the  benefit  of  the  suit,  ought  to 
bear  their  proportion  of  the  expense,  and  that  there 
ought  to  be  an  apportionment  of  costs  between  the 
two  estates,  as  in  the  cases  of  charity.    He  cited  Browne 

r 

V.  Groombridge(a)f  to  shew  that  costs  of*  suit  were  not 
included  in  the  expression,  "  testamentary  expenses." 

•  4  * 

m 

'    Mr.  TUhteon,  for  Matthew  Goxhill  and*  Maria  Gox^ 
hill,  who  were  interested  in  the  Brigsley  estate,  insisted, 

that 

\  .    (a)  4  Madd.  495. 

V 
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that  the  eostB  of  the  soit  ought  to  be  peid  out  of  llie 
flime  fimidi^  and  in  the  same  order  as  the  dMB;  and 
that^  therefore^  the  produce  of  the  Ttttejf  cotatc  was 
pmarily  liable  for  the  eoets  of  sidt  He  lefienred  to 
the  fonn  of  decree  in  Dame$  ▼•  Tt^pp.  (a) 


37l«  Master  of  l&tf  BoLL& 

I  do  not  think  I  can  accede  to  the  aigoment  addressed 
to  me  hj  Mr.  Beyers  without  introducing  a  new  rule. 
No  authority  has  been  produced ;  and  I  should  be  alter- 
ing the  establiahed  rule  of  the  Court  if  I  were  so  to 
dedde. 

(«)  Sikm  m  Deareti^  9S. 

BfiNUTBS  OP  Oedbx. 

Out  of  the  ftuid  in  Court  pay  the  Petitioner  arrean  of  280^  Let 
the  rendue  be  carried  over  to  **  the  account  of  the  Brigdey  estate," 
and  out  of  the  (tividends  pay  the  Petitioner  his  annuity  fisr  the 
future,  (h) 

(b)  Reg.  Lib.  18i7.  B.  fi>L  950. 


/^a^cM.^^^^^^ 


OAJO^ 


Btc.0. 

Bequest  to  A. 
to  be  pud 
within  six 
months;  but 
if  hediottld 
die^  not  having 


SMITH  V.  OLIYEB. 


l^^v»  then 
his  children 
to  be  entitled 
to  his  share. 
A.  predeceased 


r  I  iJlE  testator  bequeathed  severall^aciesiaadt  amongst 
-'-  them^  one  to  ^€i;^tii  Petit  ci  lOOL  Bank  an- 
nuities ;  and  he  proceeded  as  follows :  -^  ^  All  winch 
said  lesaoes  I  direct  shall  be  naid  within  six  mopt^Mi 
after  my  decease ;  and  in  case  it  should  happen,  that  any 
or  mther  of  the  said^watees  should  die,  not  harag  ler 

the  testator.    Held,  that  his  children  took  nothing.  • 


The 


\/    («)  I  CoUy.  320.  (/  (<0  1  ^Mtff-  820. 

i/   (6)  3  ITflW,  438.  ly  (e)  1  i^ttff.  517. 

.  (c)  3  AfaW.  403.  ^ 
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ceiyed  their  respective  legacie0»  and  leaving  any  diild  1848^. 
or  childreiis  then  I  direct,  that  such  child  or  children 
shall  have  and  be  entitled  to  their  parents'  share,  in 
equal  proportions^  and  be  payable  to  them  at  twenly- 
one  or  marriage,  and  the  interest  in  the  meantime  to  be 
applied  for  their  maintenance.'* 

Beryamin  Petit  died  in  the  lifetime  of  the  testator, 
leaving  three  children,  who  had  attained  twenty-one,  and 
were  now  living;  and  the  Master  had  found  that  his 
legacy  had  lapsed. 

Exceptions  were  taken  to  the  report. 

Mr.  Koe,  in  support  of  the  exceptions,  argued,  that 
the  children  took  the  legacy  intended  for  their  parent 
by  substitution,  and  that  therefore  the  legacy  had  not 
lapsed. 

Mr.  Turner  and  Mr.  Farster,  for  the  Plaintiff,  the 
residuary  legatee,  argued,  that  the  legacy  had  lapsed, 
and  that  the  children  were  substituted  only  in  the 
event  of  the  original  legatee  surviving  the  testator,  and 
dying  in  the  interval  between  the  teetator^s  death  and 
the  time  appointed  for  payment. 

Mr.  Kae  in  reply. 

Cart  V.  Winder  {a\  GaekeU  v.  Holmes  (b),  TidweU 
V.  Ariel  (c),  Chrietopherson  v.  Nayhr  (d),  fFUUams  v. 
Jones  (e),  were  cited. 
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1848.  T^e  Master  of  the  BohiA. 

Smnm  It  is  extremely  probable  that  if  the  testator  had  been 

qJ'  asked,  whether  he  intended  that  duldren  of  a  legatee 

who  died  in  his  lifetime  should  take  the  legacy,  he 

would  have  answered  in  the  affirmative ;  but  I  do  not 

think  that  he  has  so  expressed  himself  by  his  wilL 

L^acies  were  to  be  paid  within  six  months  after 
his  decease :  this  is  of  some  importance ;  though  I  can- 
not attach  so  much  importance  to  it,  as  seems  to  have 
been  ^ven  in  the  case  before  Sir  John  Leaeh,  Within 
six  months,  the  l^ades  were  to  be  paid ;  but  if  the 
legatee  should  die  not  having  received  *' their  respective 
legacies,"  the  children  were  to  have  **  their  parents' 
share." 

I  conceive  that  this  must  mean  ''not  having  received 
the  legades  to  which  they  had  become  entitled ;  **  here 
the  legatee  never  became  entitled  to  any  l^acy  at 
all.  The  children  were  to  have  their  parents'  share  un- 
received;  that  is,  such  a  share  as  the  parents  woidd 
have  taken  if  he  had  survived  the  time  of  payment. 

I  am  of  opinion  that  the  parents  take  nothing ;  neither 
do  the  children;  and  that  the  Master's  conclusion  is 
right 

Overrule  the  exceptions. 
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SANDERSON  ».  The  COCKERMOUTH  and         j^^-^,  '      ^'  /■ 
WORKINGTON  RoUway  Company.  AjM^. 

rpHIS  was  a  bill  for  specific  performance.     The  bill  A  Railway 
'"'   stated  an  agreement  entered  into  the  2nd  of  March  about  to  seTer 
1846,  between  the  Plaintiff  and  the  Defendants,  by  f^^^^'"*'^'* 

^  '  ,  ^     ,  ^    land  by  their 

theii^  agent,  by  which  the  Plaintiff  agreed  to  sell  to  railroad, 
the  Railway  Company  a  certain  portion  of  his  land,  "Km  the  ne-" 
through  which  the  railway  was  intended  to  pass,  ^*  subject  cesaary  por- 
to  the  mahing  such  roadsy  ways,  and  slips  for  cattle  as  u  guhject  to' 
may  be  necessary,  for  the  sum  of  352/."  **»«  making 

such  roada, 
wavs,  and 

The  property  had  been  conveyed,  and  the  Company  •I'ps  for  cattle, 
had  entered  and  formed  the  railway.     They  made  a  necessary.** 
communication  on  a  level  crossing  and  a  cattle  creep ;  jj^boueh  k 
but  these  not  being  considered  by  the  Plaintiff  ''  such  was  very  diffi- 
roads,  ways,  and  slips  for  cattle  as  were  necessary,"  he  ^  agreement 
filed  this  bill,  praying  that  the  agreement,  so  far  as  the  thus  ex- 
same  remained  to  be  executed,  might  be  specifically  per-  that  the ' 
fonned ;  and  that  the  Defendants  might  be  directed  to  Plaintiff  was 

^  entitled  to  a 

make  **  all  such  roads,  ways  and  slips  for  cattle  as  were  specific  per- 
neclessary  and  proper,  for  and  with  regard  to  the  con-  [hat'thc  word 
venient  and  advantageous  occupation  of  the  Plaintiff's  **  necessary  ** 

•  1  1     J    ,1       J  f  •   •        .  •  must  receive  a 

said  lands,"  and  for  an  mjunction.  reasonable  in- 

terpretation. 

On  a  motion  for  an  injunction,  the  Defendants  sub-  ^ion  was  held 
mitted  to  perform  the  airreement,  and  to  abide  by  such  to  mean  "such 

•        •  •  .  •  •/.     foads,  ways, 

directions  as  the  Court  should  give  respecting  specific  ond  slips  for 

performance,  f»"l«««  "light 

^  'be  necessary 

and  proper  for 
convenient  communication  between  the  severed  portions  of  the  Plaintiff's  land  ;  ** 
Hnd  a  reference  was  therefore  directed  to  ascertain  what  was  necessary  and  proper. 

Vol.  XL  Kk 
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1849.       perfonnanccy  and  to  do  all  acts  as  the  Court  should 

y^^^^^"^     direct. 
Sanokrson 

V. 

The  Cocker-        nn.  r     f_      • 

MouTu  and        ^®  ^^'^  ^^^  ^^'^"^  0^  ^^^  hearing. 

WOBKING- 

^Conipany.         ^*  H^^p^U  &nd  Mr.  Benshaw  for  the  Phunti£ 

Mr.  Turner  and  Mr.  Matins,  for  the  Defendants^ 
aigued^  first,  that  this  Court  had  not  jurisdiction  to  give 
relief  in  such  a  case  as  this,  and  that  the  Plaintiff's 
proper  remedy  was  under  the  *'  Railways  Cbmses  Con- 
solidation Act "  (a),  which  must  be  eonadered  as  inoor- 
porated  into  this  agreement. 

Secondly,  they  argued,  from  the  contract  and  the 
evidence,  that  there  had  already  been  a  suiBcient  per- 
formance of  the  contract  on  the  part  of  the  Defendants. 

Mr.  Raupett  in  reply. 

The  following  authorities  were  referred  to.  Siorer 
V.  Great  Western  Railway  Company  (ft),  Coats  v.  The 
Clarence  Railway  Company  (c).  Sheriff  y^  Coates(d), 
Pembroke  v.  Thorpe  {e\  Price  v.  Corporation  of  Pen- 
zance(y)y  Barker  v.  The  North  Staffordshire  RaOway 
Company  (A),  Skerratt  v.  7%e  North  Staffordshire  Rml* 
way  Company  (i),  Dudley  v.  Hcrton(k\  8  &  9  Kicfc 
c.  20.  ss.  46.  49.  54.  71. 

The  Master  of  the  Rolls. 

In  this  case  I  have^  I  confess,  very  considerable  diffi- 
culty 

(a)   8  &  9  rtd.  C.20.  V  0?)  4^aiv,606. 

^   (6)  2  You.  St  CoO.  C.  C.  iS.  (k)  5  Railway  Cotes,  401. 

V    (c)  1  RuMi.  i  M.  ISl.  (0  5  Radwatf  Cases,  186. 

V    (<0  1  ^ttM.  if  M.  159.  ik)  4  Ir.  JaunL,  Old  Series, 

^    (e)  3  Swan.  437  n.  (C*.),  104. 


J 
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onltj  in  detennining  what  ought  to  be  done  as  between        1849. 

these  parties.  a"^^^^^ 

*  Sanderson 

V, 

I  am,  however,  of  opinion,  that  this  instrument  of  the    Moura  and ' 
2nd  oi  March  1846,  which  was  signed  by  Mr.  Sander^     Working- 
son  and  Mr.  Dickenson,  either  is  on  its  construction,  or     Company?^ 
under  the  drcumstanoes  of  the  case,  ought  to  be  con- 
sidered   and    treated  as   an   agreement,  the  specific 
performance  of  which  is  within  the  jurisdiction  of  the 
Court.     I  think  it  is  admitted,  by  the  Defendants 
themselves,  that  there  was  an  agreement,  and  not  merely 
an  obligation  under  the  act  of  parliament ;  and  it  there- 
fore appears  to  me,  that  the  question  I  have  to  con- 
sider is,  whether  the  agreement  has  been  fully  per- 
formed, or  whether  any  further  performance  is  required. 

[His  Lordship  having  adverted  to  the  difficulties 
arising  from  the  nature  of  the  locality  in  making  the 
communication,  said]  —  I  cannot  think  I  should  be 
justified  in  saying  that  there  should  be  a  direct  com- 
munication, which,  in  other  words,  would  be  to  say  to 
the  Defendants,  you  must  erect  a  bridge  in  one  of  two 
places,  and  have  a  rapid  descent;  but  I  think,  that 
there  is  not,  at  this  time,  a  sufficient  communication, 
according  to  that  which  I  must  consider  to  have  been 
the  meaning  of  the  parties.  I  appeal  to  the  parties 
whetiier  it  would  not  be  better  for  both  to  come  to 
some  arrangement.  If  they  do  not,  I  must  be  in- 
formed. 


The  Master  of  the  Bolls. 

In  this  case  I  have  already  stated  my  opinion,  that      April  4. 
the  Plaintiff  is  entitled  bi  the  assistance  of  this  Court 
in  obtaining  a  specific  performance  of  his  agreement 
with  the  Defendants. 

Kk2  It' 
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1849.  It  most  be  admitted^  that  it  is  yeiy  difficult  to  exe- 

^^^'^^^"^     cote  an  agreement  expressed  as  this  is ;  but  the  diffi- 

V.  culty  does  not  seem  to  me  to  be  such,  as  to  make  it 

"l^Sr Sd*  P~P«  fo'  tW»  Co«rt  to  decline  exercising  jurisdictian 
WoRKiKG-     oyer  the  matter  in  dispute  between  the  parties. 

TON  Railway 
Company* 

The  nulwaj  of  the  Defendants  seven  the  Plaintiff's 
knd  —  divides  it  into  two  part&  Under  the  agiee- 
menty  as  expressed,  the  Plundff  is  entitled  to  have 
**  such  roads,  ways,  and  slips  for  cattle  as  may  be 
necessary."' 

The  word  *'  necessary  "  must  receive  a  reasonable  in- 
terpretation;  and  I  consider  the  expresrion  to  mean 
such  roads,  ways  and  slips  for  cattle,  as  may  be  neces- 
sary and  proper  for  convenient  communication  between 
the  severed  portions  of  the  Plaintiff's  land* 

The  Pliuntiff  requires  a  bridge  to  be  erected  over 
the  cutting,  in  which  the  railway,  passing  through  his 
land,  is  in  part  constructed. 

The  Defendants  have  provided  a  dead  level  crossing 
over  a  part  of  the  railroad,  which  is  not  constructed  in 
a  cutting,  and  a  cattle  creep  very  near  to  it. 

I  have  before  stated  my  opinion,  that  the  Phuntiff 
does  not  appear  to  me,  from  the  evidence  before  me,  to 
be  entitled  to  the  bridge,  which  he  chums  to  have  con- 
structed ;  and  that  the  Defendants  do  not  appear  to  me 
to  be  entitled  to  a  declaration,  that  the  crossing  and 
cattle  creep,  which  they  have  provided,  are  such  as  the 
Plaintiff  is  bound  to  accept  under  the  agreement. 

From  inspection  of  the  model  and  maps  which  were 
produced  at  the  hearing,  and  what  was  then  stated  on 

behalf 
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behalf  of  the  parties^  I  hoped  that  Boxne  modification  of 
the  Defendants'  plan,  not  In  itself  difficult  or  extensive, 
might  be  made  acceptable  to  the  PlaintiiF;  and  time 
was  given  for  communications,  which,  if  successful, 
^ould  have  saved  both  parties  from  much  trouble  and 
expense.  The  attempt  however  failed,  for  reasons 
which  have  not  been  stated  to  mc ;  and,  regretting  very 
much  that  I  have  to  refer  such  a  matter  to  the  Master, 
I  must,  nevertheless,  make  an  order  for  the  purpose. 


1849. 


Sandbrson 

Tb&. Cocker* 
MOUTH  and 
Working- 
ton Railway 
Company, 


Unless  something  more  satisfactory  can  be  suggested, 
I  propose  to  refer  it  to  the  Master,  to  enquire  what 
roads,  ways  and  slips  for  cattle  are  necessary  and 
proper  or  required,  for  the  purpose  of  obtaining  and 
preserving  convenient  communications  between  the 
portions  of  the  Plaintiff's  land,  which  are  severed  by 
the  Defendants'  railway. 

Note.  —  Affirmed  by  Lord  Cotienhavi,  12tb  of  February  1850, 
and,  as  I  have  been  informed,  on  grounds  independent  of  the  sub- 
mission. 


JOHNSON  r.  THOMAS. 


npHE  Plaintiff  had  mortgaged  some  re«il  estate  and 
-*-  goods  &c.  to  the  Defendant.  By  this  bill,  the 
Plaintiff  contested  the  validity  of  the  claim  made  by 
the  Defendant,  and  sought  to  have  an  account  taken 
of  what  was  really  due,  and  to  be  allowed  to  redeem. 

The  Defendant,  by  his  answer,  alleged,  that,  after 
the  institution  of  the  suit,  the  Plaintiff  had  assigned  and 
conveyed  the  estate  and  goods  to  one  William  W.  Abbott^ 
who  was  now  in  possession  thereof,  and  claimed  to  be 

Kh  Z  absolutely 


Feb.  17. 

The  Plaintiff, 
in  a  bill  to 
redeem,  trans* 
ferred  the 
mortgaged 
property 
pendente  iile. 
Held,  that  the 
suit  could  not 
proceed  in  the 
absence  of  the 
transferee. 
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1849p  absolutely  entitled  thereto.    The  Defendant  submitted, 

J^M^v  ^^  ^^  Plaintiff  having  parted  with  all  her  interest, 

9.  the  suit  ought  not  to  be  fturther  prosecuted  against  him. 


Tbomas. 


Abbott  was  not  made  a  party  to  the  suit;  and  at 
the  hearing, 

Mr.  Roupell  and  Mr.  Daniel^  for  the  Defendant,  ob^ 
jected,  that  the  suit  could  not  proceed ;  that  it  ought 
to  be  dismissed,  or,  at  all  events,  that  Abbott  should  be 
made  a  party. 

Mr,  Turner  and  Mr.  Hardy,  for  the  Plaintiff,  con- 
tended, that  the  case  might  proceed,  as  the  conveyance 
was  pendente  Ute,  and  Abbott  would  therefore  be  bound 
by  the  proceedings.  Besides,  he  was  willing  to  appear 
and  be  bound  by  any  decree  which  might  be  now 
made,  (a) 

The  Master  of  the  Rolls. 

The  suit  is  clearly  defective.  How  is  it  possible  to 
proceed  with  it  in  its  present  form,  when  the  subject 
has  been  transferred  to  a  person  who  is  not  a  party? 
The  Defendant,  in  truth,  is  called  on  to  combat  a 
shadow,  and  not  the  real  opponent.  It  is  not  possible 
to  make  any  decree  with  the  knowledge  of  this  fact  (&) 

I  cannot  disnuss  the  bill,  but  will  allow  it  to  stand 
over  to  add  parties. 

(a)  See  Dyson  v.  Morrit^  (b)  Bee  Solomon  v.  Sofomon^ 
1  Hare,  413.  13  ISmont,  516. 
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PADWICK  V.  PLATT.  March^.d,\o. 

npHE  testator  devised  and  bequeathed  his  real  estates  A  married 
-^   to  the  Defendants,  PlaU  and  BuJbeckj  to  sell  and  ^titl^  to  a^ 
convert,  and  to  hold  the  produce  on  certain  trusts,  for  share  of  the 
the  benefit  of  his  widow  during  widowhood,  and  after  the  estate  of 
her  death  or  marriage,  in  trust  for  his  children  equally.    ?  •^^u'^' 

husband  in 

The  testator  died  in  1832,  leaving  three  children,  "f^^'lfg'!"'^^^^^^ 
Jamesy  Caroline  and  Mary  Ann.    The  widow  died  in  purchaser. 
1841 ;  and  in  1842  Mary  Ann  married  Mr.  Windsor.  mA^i^eT 
Caroline   died,  and  administration  of  her  estate  was  having  joined 
granted  to  her  aiater,  Mrs.  Wind*<n:  IT^yX 

it  was  dis- 

1  t      #•  -.r  missed  at  the 

Afterwards,  on  the  11th  of  May  1844,  Mr.:  and  Mrs.  hearing  for 

Windsor  sold  and  assigned  to  the  Pkintiff  Parficic*  the  SJ^t 

moiety  to  which  they  or  one  of  them,  in  right  of  Mrs.  jection  not 

Windsor^  vfecQ  entitled  by  virtue  of  the  testator's  will,  pJl^lSisly" 

and  as  next  of  kin  of  Caroline,  or  otherwise  howsoever,    taken,  no 

costs  were 
given. 

Padwichf  James,  the  son,  and  Mr.  and  Mrs.  Windsor, 
filed  this  bill  against  Piatt  and  Bulbeck,  the  trustees 
and  executors,  praying  for  an  account  and  administra- 
tion of  the  estate^  and  seeking  to  make  the  Defendants 
responsible  for  certain  alleged  .breaches  of  trust  in  its 
administrataon* 


The  Defendants,  by  their  answer,  took  no  objection 
to  the  nugoinder  of  Pluntiffs. 

Mr.  Soupell  and  Mr.  B.  Gaselee  for  the  Plaintifis. 

Kk  4  Mr. 
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1849.  Mr.   Turner  and  Mr.  Piggott  for  the  Defendants. 

The  record  is  bo  framed  that  no  decree  can  be  made» 
for  there  is  a  misjoinder  of  the  Plaintiffa.  Mr.  and 
Mrs.  Windsor i  after  their  assignment  to  Padwick^  ceased 
to  have  any  interest,  and,  therefore,  they  cannot  join 
as  co-Plfdntiffs  in  a  bill  to  recover  that  to  which  they 
have  no  title.  The  point  has  been  set  at  rest  by 
the  decision  of  the  House  of  Lords  in  Ftdham  t. 
McCarthy  (a),  where  it  was  held,  that  the  assignor  and 
assignee  of  a  distributive  share  of  an  intestate's  estate 
could  not  join  as  co-Plaintiffs  in  a  suit  to  recover  it; 
and  the  bill  was,  on  that  ground  alone,  dismissed  with 
costs.  The  distinction  was  there  taken  between  an 
assignment  of  a  legal  and  an  equitable  interest ;  in  the 
former,  the  legal  interest  renudna  in  the  assignor  as 
trustee  for  the  assignee,  but,  in  the  latter,  the  whole 
equitable  interest  passes  to  the  assignee. 

Agun:  the  Plainti&  have  adverse  or  inconnstent 
interests ;  for  if  Mr.  fVindsor  were  to  die  before  pay- 
ment, his  wife  would  be  entitled  to  the  property  un- 
affected by  the  assignment,  or  any  thing  done  in  this 
suit,  and  Padwick  would  then  be  without  any  interest 
in  the  matter. 

They  referred  to  Wake  v.  Parker,  (b) 

.  Mr.  RoupeU  and  Mr.  B.  Croseke  contrd.  The  objec- 
tion ought  to  have  been  taken  earlier  by  demurrer,  or 
at  all  events  by  the  answer :  it  comes  too  late  at  the 
hearing. 

>^   (a)  1  H.  Lds.  Ca.  703.  (A)  2  JTeen,  59. 
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In  Raffeiy  v.  King  {a)  it  was  held,  that  an  objection 
on  the  ground  of  miejoinder^  not  raised  bjr  the  answer, 
could  not  prevail  at  the  hearing. 

The  rule  from  Dames  y.  Quarierman  (b)  appears  to 
be  this :  that  where  persons  having  conflicting  interests 
are  made  co-Plaintiffs,  the  objection  may  be  taken  at 
the  hearing,  but  misjoinder  for  want  of  interest  cannot* 

In  Fulham  v.  McCarthy  the  objection  was  taken  by 
the  answer  (c). 

It  cannot,  in  this  case,  be  said,  that  the  assignors 
have  no  interest  remaining  in  them;  for  the  assign- 
ment was  only  of  that  to  which  Mrs.  Windsor  was 
beneficially  entitled.  She  still  retained  her  interest  in 
her  right  as  administratrix  of  her  deceased  sister.  She 
still  remained  her  legal  personal  representative,  and 
retained  the  whole  legal  interest,  for  the  benefit  of  her 
brother,  and  the  creditors  and  claimants  on  Carolines 
estate.  In  Fulham  v.  McCarthy  the  assignment  was 
total,  and  that  was  the  ground  of  the  judgment. 

If  the  objection  be  allowed,  it  ought  not  to  prejudice 
the  Plaintiffs'  right  to  file  another  bill ;  and  the  De- 
fendants not  having  raised  the  objection  by  demurrer 
or  answer,  and  having  thus  prevented  the  Plaintiffs'  re- 
medying the  defect  by  amendment,  no  costs  ought  to 
be  given  to  them.  They  also  referred  to  Doyle  v. 
Muntz.  (d) 


1849. 


V 


(a)  1  Keen,  601. 
(A)  4  r.  4-  CoU.  257. 
(c)  Note.  —  It   so   appears 
from    the    answer    of   Nelton 


Mr. 

M'Carthy  in  the  Ap|)enclix  to 
the  printed  case,  and  the  Sixth 
reason  of  the  Respondent's  dfse. 
(d)  5  Hare,  509. 
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Mr«  IhtrMT  in  rejdj.  An  objeetion  for  miqomder 
may  be  taken  at  the  hearing:  Andertm  y«  WaUU.  (a) 
In  Fulham  v.  McCarthy  it  was  held,  that  this  objection, 
thoagh  it  might  be  taken  at  an  earlier  stage,  might 
atill  be  taken  adyantage  of  at  the  hearing,  (b) 


March  0  ^^  MASTER  of  the  BOLL& 

I  am  of  opinion  that  tins  bill  must  be  dismissed,  and 
that  there  is  a  misjoinder  of  Plaintiffs,  under  these  cir* 
oumstanoes: — Three  persons  were  entitled  to  the  re- 
sidue of  this  testator^s  estate, — Caroline^  Jtxmes,  and 
Mrs.  Windsor.  Caroline  died,  and  Mrs.  Windsor  be* 
came  her  legal  personal  representative;  so  that  the 
residue  of  her  estate,  if  any,  after  payment  of  the 
demands  upon  it,  belongs,  equally,  to  James  and  Mrs. 
Windsor.  Mr.  and  Mrs.  Windsor  (the  husband  b^ng 
entitled  to  his  wife's  share  in  her  right)  assigned  such 
interest  as  they  had  to  Padwick.  It  is  merely  an  as- 
signment of  the  interest  of  the  husband  in  right  of  his 
wife  to  Padwicky  and  it  is  on  that  assignment  that 
Padwick  sues.  This  interest  is  not  one  in  possession, 
but  in  expectation ;  and  if  the  husband  were  to  die  in 
the  life  of  his  wife  without  recovering  it,  the  whole 
interest  would  survive  to  her.  She  would  not  be  boimd 
by  any  proceeding,  not  even  by  the  decree  in  this  suit, 
and  any  benefit  obtained  by  the  Plfuntiff  in  this  suit 
would  be  wholly  defeated.^         .  "* 

I  am  of  opinion  that  there  is  such  a  possibility  of 
conflicting  interests,  that  a  suit  in  this  form  cannot  be 
maintwied.     This  bill  must,  therefore,  be  dismissed. 
The  strong  inclination  of  my  opinion,  under  the  cir- 
cumstances 


> 


f      (a)  4  F.  ^  ColL  336., affirmed 
'    by  Lord  Lyndhwtt,  1  PhUl,  202. 


(6)  1  H.  Ldg.  Ca.  pp.  719. 
722. 
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otunstances  of  this  caae,  is,  that  the  objection  having  been 
postponed  so  long,  the  bill  ought  to  be  dismissed  with- 
out costs;  but,  if  I  am  bound  bj  the  case  cited,  I  must 
give  costs.  The  Fhuntiff's  title  was  fullj  known  to 
them ;  but  the  Defendants  might  have  been  under  some 
diflSiculty*  I  will  look  at  the  case  referred  to,  and^  give 
my  opinion  to-^norrow. 


1849. 


The  Masteb  of  the  Bolls. 

I  have  looked  at  the  case  refened  to  yesterday,  and 
I  do  not  think  that  it  is  any  authority  for  requiring  me 
'  to  dismiss  the  bill  with  costs.     I  therefore  think  it 
right  to  dismi^  it  without  costs. 


March  10» 


Mr.  Turner  proposed  to  waive  the  objection,  and  to 
allow  the  Plaintifis  to  take  the  common  decree  for  an 
account. 

The  Master  of  the  Bolls  said  he  would  make  such 
a  decree  if  the  Pkuntiflb  assented. 


The  matter  stood  over;  but  ultimately,  on  the  14th 
of  Marchf  the  bill  was  dismissed  without  costs. 


^^C^^l^^^^iT^^      /<2C^l^ 


.,/a».^4^>^.WALKEB  r.  MILNE.  A^-^^^  ^  ^-^  ^-^/-^  ^  ^« 

—/^^/Jn.if.SiSZ  13. 

npHE  testator,  ThomcM  Telford,  directed,  that  after  Dock  and 
■*■   the  payment  of  his  debts  and  funeral  expenses,  the  ^*!?^  ■hares 
remainder  of  his  property  should  be  disposed  of  in  the  secured  by 

payment,  *"*^^^;e 
rates,  Held  not  an  '*  interest  **  in  land  within  the  Statute  pf  Mortmain. 
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1849.       payment,  amongst  others,  of  three  several  charitable 
legacies  of  2000/:,  lOOOil,  and  10002L 

By  the  decree,  it  was  referred  to  the  Master  to  take 
the  usual  accounts ;  and  he  was  directed  to  dbtinguish 
the  parts  of  the  testator's  personal  estate  at  the  time  of 
his  death,  consisting  of  leasehold,  estates,  mortgages,  or 
chattels  real,  or  otherwise  ai'ising  from  or  connected 
with  land,  and  ascertain  and  state  the  relative  amounts 
and  values  thereof,  and  of  the  testator's  pure  personal 
estate. 

By  a  schedule  to  his  report,  the  Master  found  as 
follows  2  — 

*^  Chattels  real  and  otherwise  arising  from  or  con- 
nected with  land. 

2000iL    St  Katharine  Dock  stock  (sold 

for)  ....  2041     0     0 

Ellesmere  Canal  Company,  25  shares 
(sold  for)      -  -  -  .  2000    0    0 

Birmingham     and    Liverpool    Junction 

Canal  Company,  41  shares  (sold  for)  -  1029     0    0 

Maccle^ld  Canal,  10  shares     -  -     150    0     0 

Birmingham  and  Liverpool  Junction 
Canal,  3  bonds,  1000/.,  500/.,  and 
500/.  (sold  for)  -  -  -  1979  19     3 

Birmingham    and    Liverpool    Junction 

Canal  Company  shareholders  bond     -    410    0    0 


:e7609  19     3'' 


To  this  finding,  «*  The  Institution  of  Civil  En- 
gineers," one  of  the  charities  interested,  took  exceptions, 
insisting  that  the  Master  ought  to  have  distinguished 
and  set  forth  all  the  said  particulars  as  pure  personal 
estate  of  the  testator. 

The 


MiLNB. 


CASES  IN  CHANCERY.  609 

The' several  acts  of  parliament,  constituiiog  these       1849. 

Dock  and  Canal  Companies,  contain  the  following  par-  w^^T^ 
ticular  provisions  as  to  the  stock  and  shares  therein  v. 

being  deemed  personal  estate. 

The  St  Katlmrine  Dock  Act  (a)  contains  the  follow* 
ing  clause:  '*  And  be  it  further  enacted,  that  all  and 
every  part  and  share  of  and  in  the  joint  stock  of  the 
said  Company  shall  bci  and  be  deemed  to  be  personal 
estate,  and  transmissible  and  distributable  as  such,  and 
not,  in  any  respect,  of  the  nature  of  real  property." 

The  act  of  7  &  8  G.  4.  c.  ciL  §  128.,  relating  to  the 
EHesmere  Canal  Company,  contains  the  following 
clause: — '^And  be  it  further  enacted,  that  all  and 
every  the  shares  and  proportions,  &c  of  and  in  the 
said  undertaking,  or  the  joint  stock  or  fund  of  the 
said  Company  shall  he  deemed  personal  estate^  and  be 
transmissible  as  such,  and  not  of  the  nature  of  real 
property." 

The  Birmingham  and  Liverpool  Junction  Canal 
Compiony's  Act,  7  G*  4»  c.  xcv.  §  67.,  contains  the 
following  clause :  *—  *^  And  be  it  further  enacted,  that 
all  and  every  the  shares  and  proportions,  &c.  of  and 
in  the  said  undertaking,  or  the  joint  stock  or  fund 
of  the  aoid  Company,  shall  be  deemed  personal  estate, 
and  be  transmissible  as  such,  and  not  of  the  nature  of 
real  property." 

The  act  for  making  the  Macclesfield  Canal,  7  G.  4. 
c.  XXX.  §  79.,  contains  the  following  clause :  —  *^  And 
be  it  further  enacted,  that  all  and  every  the  shares  and 
proportions,  &c.  of  and  in  the  said  canal,  or  the  joint 

stock 

(a)  6  Gt  4.  c.  cv.  «•  4« 


510  CASES  IN  CHANCERY. 

1849.       stock  or  fimd  of  the  said  Company^  shall  be  deemed 
^^^2uin      P®'"^^  estate,  and  transmiasible  as  such,  and  not  of 
the  nature  of  real  property." 


V, 

Miufs. 


The  Birmingham  and  Liverpool  Canal  Bonds  were 
under  the  seal  of  the  Company,  and  of  the  following 
form :  —  '<  By  virtue  &c  (a),  we  the  Company  &&,  in 
conaderation  of  500iL  pud  by  Thomas  Telford,  do  as* 
sign  to  him  the  said  undertaking,  and  aU  and  ttngnlar 
the  rate*  arisbg  by  virtue  of  the  said  act,  and  all  the 
estate,  right,  title,  and  interest  of,  in  and  to  the  same. 
To  hold  until  the  5002L  and  interest  shall  be  fully 
paid." 

The  second  bonds  were  of  rimilar  form,  butasrigning 
the  '*  rates,  tolls,  and  duties." 

In  the  event  of  the  interest  being  in  arrear,  two  Jus- 
tices of  the  peace,  on  application  of  the  parties  inter- 
ested, were  to  appoint  a  receiver  of  the  rates  liable  to 
pay  such  interest,  (b) 

All  the  Companies  held  real  estate  iot  the  purposes 
of  their  undertakings. 

Mr.  Soupett  and  Mr.  Caime,  in  support  of  the  excep- 
tions. The  Dock  and  Canal  shares  and  bonds  are  not 
within  the  provisions  of  the  Statute  of  Mortmain,  (c)* 

All  the  modem  authorities  since  The  •Attorney^ 
General  v.  Giles  (d)  are  uniform  in  holding,  that  a  share 
in  a  trading  company,  which  possesses  land  merely  for 

the 

(a)  1  G.4f.c.xcv.'  *.  987.,   and  cited  5^<wo/436.  ;  ^ 

(h)  Sect.  75.  S.C.  5  Law  JTRep.  (TIT/lS.y 

(c)  9  G.  2.  c.  36.  «.  6.      .  CX.  44. 

(d)  Shelfitrd  on  Morinutm,  \ 
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the  legitimate  purposes  of  its  trade,  are  not  within  the 
act.  Sir  C*  C.  Pepys^  in  The  Attomey^General  v.  Giks, 
held,  that  a  gift  of  JSast  India  stock  to  a  charity, 
although  the  Company  had  warehouses,  &c,  in  this 
country  for  the  purposes  of  their  trade,  was  not  within 
the  Mortmain  Act.  In  SparKng  v.  Parker  {a)^  after 
most  careful  consideration,  it  was  recently  held  in  this 
Court,  that  shares  in  6as*l]ght  and  Coke  companies, 
which  possessed  real  estates  for  the  purposes  of  their 
undertakings,  might  be  bequeathed  to  charities.  In  the 
same  way.  Gas  light  shares,  Thompson  y.  Thompson  (b); 
policies  secured  on  assets  consisting  partly  of  real 
estate,  March  y.  The  Attorney » General  (c)i  and  shares 
in  the  London  Dock  Company  and  in  the  £ast  and  West 
India  Dock  Company,  have  successively  been  held  not 
to  be  within  the  statute ;  Hilton  y.  Giraud*  (d)  In 
Bliffh  V.  Brent  (e),  shares  in  the  Chelsea  Waterworks 
Company  were  held  so  far  personalty  as  to  pass,  under 
the  old  law,  by  an  unattested  will;  and  in  Curling  v. 
Flight  (ff)  it  was  held,  that  a  share  of  a  mining  com* 
pany  was  not  to  be  considered  a  share  in  the  land,  so 
as  to  entitle  a  purchaser  to  a  r^ular  abstract  of  title  to 
the  mines. 


184a 


Here  the  acts  of  parliament  explicitly  declare  that 
the  shares  ''  shall  be  deemed  to  be  jiersonal  estate,  and 
transmissible  and  distributable  as  such,  and  not  in  any 
respect  of  the  nature  of  real  property." 


As  to  the  bonds,  they  give  no  interest  in  the  land ; 
they  merely  assign  the  ''  rates,"  and  **  the  rates,  tolls, 
and  duties "  arising  under  the  acts  of  parliament.    In 

Doe 


^  (A)  1  Ci%.  381. 
(r)  SBeav.iaa. 


Y    (d)  iDeG.^  Sm.  183. 
)/  (e)  2r.4^  CoU.  (Ex.)  268. 
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Doe  ex  denu  Banks  v.  Booth  (a),  and  in  Doe  dewu 
Tkempeon  v.  Lediard{b\  it  was  held,  that  a  mortgagee 
of  turnpike  tolk  might  maintun  ejectment ;  bot  that 
was  the  eoneequenoe  of  there  being  **  a  direct  demise 
of  toll  houses  and  gates ''(e):  but  in  Doe  denu  Myatt  y. 
The  St.  Helerit  and  Runcorn  Gap  Baiiway  Company  {d) 
it  was  held,  that,  under  an  assignment  by  way  of  mort- 
gage of  an  undertaking,  and  the  rates,  tolls,  and  other 
sums  arimng  &c.,  the  mortgagee  did  not  aoqmre  title 
to  the  land,  and  could  not  maintun  ejectment* 


They  also  cited    7^  Commisiioneri  of  Charitable 
Donatione  and  Bequests  v.  Wyhrants.  (e) 


Mr.  Purvis  and  Mr.  Lewin,  in  support  of  the  Mas- 
ter's report.  This  case  must  be  decided  on  the  temUs 
of  the  Mortmain  Act  (^),  the  provisions  of  which  are 
Yery  extensive.  It  declares  that  all  gifts,  &c,  *'  of 
lands,  tenements,  or  other  hereditaments,  or  of  any 
estate  or  interest  therein,  or  of  any  charge  or  incum- 
brance afiPecting  or  to  affect  any  lands,  tenements,  or 
hereditaments,"  &c.,  made  in  any  other  form  than  in 
the  Act  directed,  **  shall  be  absolutely,  and  to  all  in* 
tents  and  purposes,  null  and  void." 


The  question,  therefore,  is,  whether  the  Court  can 
hold,  that  the  shareholders  in  a  Dock  Company,  having 
land  covered  with  water  as  docks,  besides  land  covered 
with  warehouses  and  buildings,  have  no  interest  in  the 
land  itself*  If  they  have  no  interest  in  the  land  to 
whom  does  it  belong?.  The  shareholders  altogether 
are  equitably  entitled  to  the  land,  and  each  is  entitled 

to 


V(a)  2Soi.^P.  219. 
V   (A)  4  Bam.  4  Ad.  137. 
^    (c)  I  Q.  B.  Rep.  372. 


(«)  2  Jon,  4*  LaU  182. 
(g)  9  G.  2.  c.  36^ 
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to  his  proportion,  and  not  to  a  mere  Becurity ;  Hudle- 
Stan  v.  Gtmldsbury  (a),  where  it  was  held  that  shares 
in  a  canal  will  not  pass  by  a  bequest  of  *'  property 
vested  in  secarities." 


1849. 


The  Act  relating  to  the  St.  Katharine  Dock,  6  G.  4. 
c.  cv.  authorised  certain  "  rates,  rent,  or  sum "  to  be 
received  for  wharfiige  and  housing  (&),  and  gives  a  power 
of  distress  on  the  ships  (c),  and  a  power  of  sale  and  dis- 
tress on  the  goods,  for  the  '^  rates  or  rent"(d)9  and  it 
vests  the  docks,  buildings,  &c.,  in  the  Directors,  for  the 
use  of  the  Company,  (e)  The  Directors,  therefore,  have 
the  lands  and  the  **  rents  "  issuing  thereout,  in  trust  for 
the  proprietors.  It  is  difficult  then  to  imagine  that  the 
proprietors  or  shareholders  have  no  "  interest '^  therein. 
In  JPearson  v.  Lane  {g)  it  is  said,  *'  where  land  is  given 
upon  a  trust  to  sell  and  to  pay  the  produce  to  A.y  though 
no  interest  in  the  land  is  expressly  given  to  him,  in 
equity  he  is  the  owner,  and  the  trustee  must  convey 
as  he  shall  direct."  The  proprietors  might  have  an  ac- 
count of  the  profits  of  the  land  in  this  Court,  and  the 
difficulty  in  executing  the  decree  would  not  prevent  it: 
Adley  v.  The  WhiUtabU  Company.  (A) 

In   The  JSlnff  v.   Bates  (t),  parish  bonds  given  and 

secured  on  parish  rates  were  held  to  be  an  interest  in 

land,  and  so  were  rates  and  duties  to  be  levied  for  the 

Lwerpool  Dock,   The  King  v.  fVinstanley  (h),   and  in 

Bucheridge  v.  Ingram  (J),  the  shares  in  the  navigation 

of  the  river  Avon  were  held  real  estate,  and  subject  to 

dower. 

It 


(a)  lO^Mv.  547. 

(b)  Sect.  113. 

(c)  Sect.  114. 

(d)  Sect.  117. 

(e)  Sect.  159. 

Vol.  XI. 


(g)  17  re«.p.l04. 
(h)  mi.  315. 
(0  3  Price,  341. 
(k)  8  Price,  180. 
(l)  2  Vei,  Jan.  652. 
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1849.  It  IB  said,  tbat  the  eevend  acte  dedsre^  that  tlie 

shaies  shall  be  deemed  **  peraonal  estate,"  and  be  tnuis* 
iniflsible  as  such;  the  queatum  is  not,  whether  the 
shares  are  real  or  personal  estate,  but  whether  thej  are 
''  interests  in  land."  Leaseholds,  mortgages,  judgment 
debts,  land  tax,  and  all  chattels  real  are  personal  estate: 
nevertheless,  they  are  within  the  Mortmain  Act,  as 
being  interests  in  land.  Again;  though  real  estate  is  fire* 
quentl J  conndered  personalty  for  a  particalar  pmrpoee, 
yet  it  is  not,  for  all  purposes,  considered  snbject  to  all 
the  incidents  and  liabilities  of  real  estate.  Thus  realty 
directed  to  be  sold,  though  impressed  with  the  dia- 
racter  of  personalty  as  r^ards  the  legatees,  is  not 
liable  to  the  probate  duty  payable  on  personal  assets ; 
MatsoH  y.  Swift  (a) ;  nor  is  the .  share  of  a  deceased 
partner  in  partnership  fireeholds,  Ctutanee  t.  Brad" 
shaw(b)f  though  considered  personal  estate,  as  be- 
tween the  partners  and  their  representatives;  Craw- 
shay  V.  Mauk,  (c)  The  distinction  is  stated  in  The 
King  v.  The  Dock  Company  of  Hull  (d),  where  the 
question  was,  whether  docks,  the  shares  in  which 
the  Act  had  declared  should  be  considered  as  per- 
sonal property,  had  properly  been  rated  to  the  poor  as 
land.  The  Court  said,  *'  as  between  the  heir  and  the 
executor,  this  is  to  be  considered  as  personal  property: 
but  the  legislature  did  not  intend  to  alter  the  nature 
of  it  in  any  other  respect."  In  Flint  v.  Warren  (e), 
tiie  yice-ChanceUor  of  England  held,  that,  though  real 
estate  directed  to  be  sold  might  be  conodered  converted 
out  and  out,  yet  that  a  charity  could  not  take  any  part 
of  the  produce  by  devise. 

All  the  earlier  authorities  are  most  restrictive  in  die 
construction  of  the  statute,  and  of  the  words  *' estate  and 

interest" 

(a)  8  Beavtm,  368.  (d)  I  Term  Rep.  p.2Sl. 

(b)  4  Hare,  315.  (e)  H  Simom,  iM. 

(c)  1  Swan.  495. 
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interest "  in  land,  which  are  contained  therein.  Thus  a  1849. 
right  to  moor  chains  in  the  Thames  (Neffus  v.  Coulter  {a)  \ 
mortgages  of  land  (  The  Attorney-General  v.  Meyrich  (i) 
and  The  Attorney-General  Y.  TheEarl  of  mnchelsea{c)\ 
leaseholds  (d),  shares  in  Bath  navigation,  turnpike  bonds, 
commissioners" bonds  for  improving  Bath  {Howsey.  Chap- 
man  {e)  ),  turnpike  tolls  (Knapp  v.  WUUam$  (jgf)  ),  money 
secured  by  county  rates  (Finch  y.  Squire  (h)\  a  judg- 
ment debt  (CoUineon  v.  Pater (i)),  and  canal  shares, 
which^  by  act  of  parliament  were  declared  to  be  personal 
estate  (TomUnson  v.  Tomlinson(k),  have  successively 
been  held  to  be  widiin  the  Mortmain  Act,  and  incapable 
of  being  bequeathed  to  a  charity. 

Down  to  the  case  of  The  Attorney-General  v.  Giles, 

the  authorities  are  uniform.    But  that  case  was  decided 

on  this,  that  the  shareholders,  under  the  Act,  were 

merely  entitled  to  receive  interest;  and  that  originally 

the  Company  was  unconnected  with  land,  which  they 

now  held  merely  for  the  convenience  of  the  trade. 

Here  the  distinction  is,  that  the  possession  of  land  is 

not  accidental,  but  permanent  and  is  essential  to  the 

undertaking,  which  consists  of  purchasing  land,  and,  by 

a  particular  mode  of  improving  and  altering  it,  to  make 

it  profitable.    SparUng  y.  Parker  is  directly  opposed  to 

the  previous  decision  of  Sir  John  Leach  in  TomUnson  v. 

Tomlmsony  which  latter  case  was  not  brought  to  the 

attention  of  the  Court  in  Sparling  v.  Parker:  Hilton 

V.  Giraud  was  decided  on  the  authority  of  Sparling  y. 

Parker, 

Thompson 

(a)  1  Ambier,  367.  (d)  See  Middleton  v.  Spicer, 

(b)  9  Fet,  Mn.  44w  1  Bn.  C.  C.  201. 

(c)  3  Bro.  C  C.  373. ;  and  see  (e)  4  Fes.  542. 
AUoniey-General    ▼.    Caldwell^  (^)i&.  430.n. 
8  Ambler,  035.,  and  PitAermg  v.  (h)  10  Fet.  41. 
Lord  SUm^ord,  2  Fet.  jun.  872.  (0  2  Run.  f  Myi.  344. 
■ad  8  r««.  381.  (k)  9  Bemom^  459. 

LI  2 
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1849.  Thompson  v.  Thontpsan  was  a  case  of  a  Gaa  com- 

pany^ where  the  object  was  to  vend  gas,  and  not,  as 
here,  to  improye  real  estate. 

With  respect  to  the  bonds,  the  decbions  in  Howse  y. 
Chapman^  Knapp  y.  fftlliam$,  and  Finch  y.  Squire  re- 
main untouched  by  any  recent  cases. 

Mr.  JValpoU  and  Mr.  fhUHps  also  supported  the 
Master's  report 

Mr.  Turner  and  Mr.  Piggott^  for  the  executors. 

The  Masteb  of  the  Rolls  said,  he  only  required  a 
reply  in  respect  to  the  bonds,  for  on  the  other  point  he 
retained  his  former  opinion. 

Mr.  Roupetty  in  reply. 

The  Master  of  the  Rolls. 

If  I  thought  it  likely  that  by  taking  time  to  consider 
I  could  derive  any  further  information  upon  this  sub- 
ject, I  certainly  would  postpone  my  judgment.  But 
having  had,  on  different  occasions,  ample  opportunities 
of  considering  this,  which  undoubtedly  is  a  very  nice 
question,  it  does  not  appear  to  me  that  I  ought  to 
delay  delivering  my  opinion. 

The  testator  has  bequeathed  a  portion  of  his  property 
in  such  a  way  as  to  induce  the  next ,  of  kin  to  think, 
that  these  charity  legacies  are  contrary  to  law  and  can 
be  defeated,  and  consequently  that  the  money  which  the 
testator  intended  for  the  charitable  objects  ought  to  be 
paid  to  them  (the  next  of  kin.  j  No  one  has  a  right  to 
find  any  &ult  with  that  coiirse  of  piooeeding.  The 
next  of  kin  claim  the  benefit  of  the  law,  and  are,  there- 
fore, 
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fore,  doing  what  thej  haVe  a  perfect  right  to  da  The 
Master  has  reported  that  cert^  portions  of  the  tes- 
tator's personal  estate  which  he  has  set  forth,  are  to  be 
considered  as  chattels  real,  or  otherwise  arising  from 
or  connected  with  land.  The  species  of  property  now 
under  the  consideration  of  the  Court  was  never  con* 
templated  when  the  Mortmain  Act  was  passed,  nor 
when  some  of  the  decisions  under  that  Act  were  made ; 
innd  it  requires  some  consideration,  how  far  the  pro- 
visions  of  that  Act  are  applicable  to  the  present  state  of 
circumstances.  The  difficulty  does  not  appear  to  me, 
nor  is  it  alleged  in  the  argument,  to  arise  from  any 
difficulty  in  the  construction  of  the  Act ;  but,  from  the 
decisions  upon  it,  which  are  of  such  a  nature,  that  if 
the  principle  of  them  were  to  be  strictly  applied  to  this 
case,  it  would  give  to  the  next  of  kin  the  relief  here 
prayed.  And  one  of  the  Counsel,  in  aiguing  this 
case,  did  not  exceed  the  liberty  which  he  was  en- 
titled to  take  upon  himself,  when  he  said,  ''that  the 
Court  would  have  done  a  great  deal  better  by  at  once 
expressing  its  disapprobation  of  the  former  decisions, 
and  by  overruling  them,  than  by  attempting  to  recon- 
cile them  or  attempt  to  come  to  a  conclusion,  consistent 
with  those  prior  decisions." 


But  how  does  the  matter  stand  ?  We  are  now  apply- 
ing this  Act  to  a  new  state  of  things,  which  has  since 
arisen,  to  Joint  Stock  Companies,  which  have  created 
a  new  species  of  division  of  property  among  numerous 
parties,  and  to  new  rights,  which,  within  a  very  few 
years,  have  been  brought  into  existence.  The  question 
depends  on  the  rights  of  parties  in  a  Joint  Stock  Com- 
pany created  by  act  of  parliament. 


With  respect  to  the  shares,  I  do  not  think  I  have 
any  thing  to  add  to  what  I  said  on  a  former  occasion 

Z  /  3  as 
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1849.  as  to  the  principle  on  which  the  decidons  haTe  pro- 
ceeded. At  any  rate  it  does  not  appear  to  me  neoeflsary 
to  do  BO  on  this  oocauon^  for  I  am  compelled  to  aay, 
that  I  adhere  to  the  opinion  I  then  expreaied. 

• 

It  is  tme  that  my  opinion  was  ezpresBcd  without 
any  knowledge  or  recollection  of  the  deciaon  in  TVm- 
linsoH  y.  TamUntan  {a).  If  I  had  been  aware  of  it 
at  that  time,  I  do  not  think  that  it  would  have  led 
to  any  different  result.  Notwithstanding  that  different 
opinicHij  I  should  have  been  bound  to  i^ply  nxy  own 
judgment  to  the  case  then  before  me;  and  although 
I  must  of  necessity  have  felt  great  reluctance  in  de- 
parting from  a  decision  of  one  of  my  predecessors  cm 
this  matter,  yet  I  do  not  think  that  case  would  have 
led  to  a  different  result.  It  would  have  justly  induced 
me  to  consider  the  point  with  a  great  deal  of  caution, 
and  this  I  believe  I  did. 

The  only  difference  between  this  and  the  former  case 
relates  to  these  bonds.  I  am  not  sure  that  they  do  not 
come  very  near  the  principle  laid  down  as  to  policies 
of  assurance,  in  the  case  of  March  v.  The  Aitanujf' 
General  (b)  I  do  not  see  a  material  difference  between 
them.  These  securities  are  given  by  the  authority  of 
the  act  of  parliament,  plainly  with  a  view  to  the  oonoem 
continuing,  and  not  with  a  view  of  coming  to  a  Court 
of  Equity  to  have  it  broken  up  and  possession  taken  by 
this  Court.  I  think,  therefore,  the  prindples  stated  by 
me  on  the  former  occasion  are  applicable  to  these  bonds ; 
and  it  is  my  duty  to  allow  these  exceptions  to  the 
Master's  report  in  that  respect 

I  should  have  been  very  glad  if,  by  any  assistance  of 
mine,  the  parties  could  bring  thb  case  before  the  liord 

QumceUor 

V ;  (a)  9  Beavan^  459.  (b)  5  Beaotm^  483. 
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Chflncellor  without  mhj  fiirther  expense.  I  do  hope  lo49* 
it  will  oome  under  hia  consideration^  in  order  that  the 
question  may  be,  as  far  as  it  can  be,  by  any  decision 
of  a  Court,  not  the  highest  of  all,  brought  to  a  final 
conclusion.  The  parties  will  render  a  public  service 
by  bringing  the  question  under  the  consideration  of 
the  Lord  ChancellorT  If  this  depended  on  my  own 
decision  alone,  I  diould  perhaps  have  felt  a  little  more 
reluctance  in  acting  upon  it  as  a  settled  matter ;  but 
the  point  is  supported  by  the  recent  decisions  of  Vice- 
ChaneeUor  Knight  Bruce. 


HALL  o.  FRANCE.  March  d. 

UNDER  the  trusts  of  a  deed  of  1837,  Franek  and  AwimoisoooL 
Hughes  held  a  sum  of  3000/.  consols,  m  trust  for  J"ndA^on 
Mrs.  Crawley  for  life,  with  remainder  to  Mr.  Crawley  certain  trusts. 
for  life,  with  remainder  as  Mrs.  Crawley  should  by  deed  nyetruttmort'^ 
or  will  appoint.  5«««*  i^to  ^• 

^^  lot  IJMKW.,  and 

C,  transferred 

On  the  11th  December  1841,  Mr.  and  Mrs.  Crawley  ^^j^^^jjjf^ 

mortgaged  this  sum  to  Admiral  Mamwariny  for  1200JL ;  on  femily 

and  on  the  same  day  notice  of  the  charge  was  giren  ^^^^ jg, 

to  the  trustees.  and  F.  to  me 

receipts.  The 
solicitor  of  A, 

On  the  I4th  of  December  1841  Admiral  Mainukirinsi  •ndS^^ynag 

,     notice  of  the 
assigned  the  1200JL  to  Hall  and  Harrison  upon  certain  secondary 

ly„gx^  trusts,  paid  the 

alone.    Held, 
that  if.  and  B.  were  personally  Liable  to  repay  the  money  with  interest  and  costs. 

Z/4  / 
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1849.  tnifltfl  for  himself,  Ida  wife,  and  their  children ;  and  it 
WM  by  the  settlement  declared,  thai  the  receipt  u^ 
writing  of  Hall  and  Harrison  or  of  Ae  survivor,  &c^ 
should  be  a  good  and  sufficient  discharge  for  the  sum  of 
12002.  and  interest,  or  for  so  much  thereof  re^ectivdy 
as  should  be  thereby  expressed  to  haye  been  recOTed. 

Mr.  and  Mrs.  Crawley  directed  the  trustees,  Framek 
and  Hughes,  to  sell  a  suffident  part  of  the  3000iL  to  pay 
off  the  mortgage.  Communications  took  place  between 
Mr.  Groves,  the  solicitor  of  Franek  and  Hughes,  and 
Harrison,  the  trustee  and  solicitor  of  the  Mainwarings, 
in  the  course  of  which  Groves  was  informed  of  the 
transfer  of  the  1200^  to  Hall  and  Harrison  as  trustees 
of  Admiral  Mainwaring'B  settlement. 

On  the  8th  of  May  1843,  Mr.  Groves  wrote  to  Mr. 
Harrison,  appointing  a  meeting  at  the  Bank,  to  pay  off 
Admiral  Mainwariny'B  mortgage,  adding :  '*  I  have 
some  recollection  of  your  stating  that  this  mortgage  was 
now  Tested  in  some  other  penons.  Who  are  they? 
Their  title  should  be  shewn,  and  I  should  have  their 
receipt  or  authority  for  payment  to  you.  I  presume 
you  are  prepared  with  one  or  the  other;  if  not,  the 
matter  must  again  stand  oyer.** 

On  the  following  day,  Franek  and  HaU  sold  out 
sufficient  to  produce  1261il,  and  handed  the  amount  to 
Groves,  their  solicitor. 

On  the  10th  of  May  1843,  Groves  paid  this  sum  to 
Harrison  alone,  who  indorsed  a  receipt  on  the  mortgage 
deed,  in  the  following  form : 

'<  Memorandum 
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(( 


Memorandum,      t  acknowledge  to  have  this  day        1849. 
leceiyed  the  within  mentioned  principal  8um  of  1200L 
due  upon  the  within  security. 

*^'J.  fV,  Harrison. 

**  For  self  and  co-trustee, 

«  10th  May  1843.** 

Harrison  at  the  same  time  handed  over  to  Groves  the 
mortgage  deeds  and  the  assignment  to  HaU  and  Harrison, 
but  no  release  or  assignment  of  the  mortgage  was  exe* 
cuted. 

Harrison  misapplied  the  money,  but  continued  to  pa^f 
the  interest  until  June  1844.  Hall  cUed  in  FAtuary 
1844|  and  Harrison  died  in  July  following  insolvent. 

The  Plaintiffs,  having  been  appointed  new  trustees  of 
Admiral  Mainwarin^^  settlement,  filed  this  bill  against 
Franck  and  Hughes^  seeking  to  make  them  personally 
responsible  for  the  1200iL  and  interest,  on  the  ground 
that  they  had,  with  notice,  paid  the  same  over  to  a  party 
not  entitled,  whereby  it  had  been  lost 

The  Defendants  admitted,  that  at  the  time  of  pay- 
ment. Groves,  their  solicitor,  had  notice  of  the  transfer 
to  Hatl  and  Harrison.  They,  however,  insisted,  that 
Harrison  had  been  authorised  to  act  for  HalL  That 
the  receipt  was  the  joint  receipt  of,  or  equivalent  to, 
the  joint  receipt  of  Harrison  and  HalL  That  HaU  (xm* 
cnrred,  or  must  be  deemed  to  have  concurred  therein, 
or,  at  all  events,  that  the  receipt  signed  by  Harrison, 
on  behalf  of  himself  and  co-trustee,  was  a  valid  receipt, 
and  a  good  discharge,  Harrison  being,  at  the  time,  the 
solicitor  of  Admiral  Maintoariny,  and  wife,  and  of  Hall 

It 
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1849.  It  waa»  however,  admittedt  during  the  ugvment,  that 

BMrrison  wwi  not  the  0QUcitor  of  HaU^  and  no  authority 
of  HaU  wae  proved. 

Mr.  Turner  and  Mr.  Skebbeare  for  the  Plaintifi. 
The  letter,  reoeipt  and  anawer  shew,  that  the  Defend- 
ants had  notioe  of  the  transfer  and  settlement  It  is, 
therefore,  simply  a  case  of  trustees  paying  trust  monies 
to  one  of  two  trustees,  with  notioe  that  it  oould  only 
be  properly  paid  into  the  hands  and  upon  the  reodpt  in 
writing  of  two.  It  is  admitted  that  Harrison  was 
not  the  solidtor  of  JBaU.  HaU  never  conourzed  in  the 
reoeipt ;  wd  it  does  not  upgoat  that  he  knew  of  the 
reoeipt  at  the  time  of  his  death. 

» 

The  Defendants  having,  improperly  and  in  breach  of 
trust,  paid  over  the  money,  and  having  osused  its  loss, 
are  personally  responsible,  (a) 

Mr.  fFalp^h  and  Mr.  Keene  for  Admiral  and  Mrs. 
Mawwaring. 

Mr.  Raupett  and  Mr.  E.  G.  7F%«te,for  the  Defendants 
Franck  and  Hughes^  relied  on  the  defence  raised  by  the 
answer;  and  they  argued,  that  Harriam  having  the 
custody  of  the  deeds,  and  being  solicitor  for  Admita) 
Maimoarinff,  must  be  deemed  to  have  been  authorised 
to  receive  the  money ;  and  thsA  HaU  must  have  known 
and  acquiesced  in  the  receipt. 

They  also  aigued^  that,  at  all  events,  tUs  was  not  a 
case  for  costs. 

The 

(  '  (a)  See  Andrews  v.  Bouifieid,  10  Beavan,  51 1. 
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The  Masteb  of  the  BoLLS  (without  hearing  a  reply).        1849. 

In  this  case,  the  situauon  of  the  Defendants  is  yery 
unfortunate;  but  it  has  been  caused  by  their  negligently 
placing  trust  money  in  the  wrong  hands. 

The  case  is  simply  this: — A  sum  of  ZWOL  was 
standing  in  the  names  of  Franck  and  Sughee,  on  cer- 
tain trusts  for  the  benefit  of  Mr.  and  Mrs.  Crawley. 
They  charged  this  fund  by  way  of  security  for  120021, 
which  ought  to  have  been  paid  to  two  trustees,  HaU 
and  Harrison,  or  to  the  survivor.  On  the  8th  of  Majf 
1843,  Graves,  the  solicitor  of  Franck  and  Hughes,  bein^ 
duly  attentive  to  the  interest  of  his  clients  the  trus- 
tees, enquired  who  were  the  parties  entitled^  and  re- 
quired their  title  to  be  shewn,  and  to  have  a  receipt 
or  authority  for  payment^  otherwise,  he  said,  the  matter 
must  stand  over. 

On  the  9th  of  Mag,  a  sufficient  part  of  the  stock  was 
sold,  and  1200il  was,  on  the  same  day,  in  the  hands  of 
Franek  and  Hughes  as  trustees  for  the  mortgagees. 
They  paid  it  to  Groves,  intending  that  he  should  pay  it 
into  the  proper  hands.  Groves,  therefore,  had  it/aubject 
to  -the  obligation  of  paymg  it  to  Harrison  and  HaUf 
the  persons  entitled  to  receive  the  money  under  the 
authority  of  the  deed,  which  enabled  them  or  the  sur- 
vivor to  receive  it.  Groves,  who  the  very  day  before 
had  said,  that  he  must  have  the  title  of  the  persons 
interested  shewn,  and  who  ought  therefore  to  have 
looked  to  the  deed,  by  which  authority  was  given  to 
the  two  or  the  survivor  to  receive,  was  induced  to  pay 
it  to  one  in  the  absence  of  the  other,  and  apparently 
with  knowledge  of  his  want  of  title. 

Groves 
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1849.  CrToveM  placed  confidenoe  in  Harruon^  thinking,  no 

donbt,  that  he  wae  to  be  lelied  on;  bnt  it  toraed 
ont  otherwise.  Who  ia  to  bear  the  loflB  ?  Are  these 
persona  who  never  gave  anj  authority  to, — who  nerer 
repoaed  any  confidenoe  in  Harrison  alone?  Na  It 
most  be  borne  by  those  who  have  improperiy  paid  the 
money  to  HarrimnL  *  *' 

It  IS  argued  for  the  Defendants,  that  Harri$am,  had 
authority,  because  he  had  the  trost  deed  in  his  poe- 
sesrion.  But  this  was  the  very  deed  which  shewed  that 
the  authority  to  receive  was  vested  in  two  or  the  snr» 
vivor  of  them ;  and  it  appears  to  have  been  produced 
and  handed  over  to  Grave$,  who,  instead  of  paying  doe 
attention  to  it,  considered,  erroneously,  that  it  enabled 
him  to  make  a  valid  payment  to  one  instead  ot  two. 

Then  it  is  said,  that  Harrison  was  not  only  in  poa> 
session  of  the  deeds,  but  was  the  solicitor  of  the  eeshd 
que  trust ;  and,  therefore,  ought  to  be  held  to  have  an* 
thority  to  reorive  the  money.  The  argument  is  inoon- 
ristent  with  aU  transactions  of  the  sort  Where  there 
are  several  trustees,  one  of  them  must  necessarily  have 
possession  of  the  deeds,  but  on  behalf  of  alL  This 
possession  does  not  give  the  least  authority  to  one  to 
receive  monies,  which,  by  liie  trust  deed,  are  made  pay- 
able to  two.  As  to  his  being  the  solicitor  of  Mr.  and 
Mrs.  Mainwarinffy  that  is  not  material ;  for,  except  as  to 
their  own  interests,  the  concurrence  of  cestuis  que  trust 
would  not  alter  the  trustees'  liability. 

If  there  had  been  due  dilig^ice,  this  unfortunate 
loss  would  never  have  happened;  I  think  that  the 
trustees  are  bound  to  make  good  the  money,  with  in- 
terest, according  to  the  rate  reserved  by  the  security. 

Ab 
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As  to  the  costs,  this  question  occurs,  what  made  this        1^49. 
suit  uecessary  ? — Nothing  but  the  resistance  of  the  De- 
fendants to  a  just  and  valid  demand.    I  cannot  do  other* 
wise  than  order  the  Defendants  to  pay  the  costs. 


c^fl^s^  ^^  ^j£u^i^^/,  de9B^^.^si^  /y<^ep^.  ^^  ^^^u.^^  ^^a^ 


BURRELL  V.  BASKERFIELD.  3&rc*  le,  vt 

19. 

THE  testator,  Thomas  Baskerfield,  by  his  will,  dated  A  testator 
in  1815,  amongst  other  things,  expressed  him-  §^|][^^^|j^d 
self  as  follows :  —  "I  hereby  give  and  bequeath  to  my  personal 
dear  wife  all  my  2000il  Bank  stock,  for  her  to  give  by  ^e  for  life, 
wiU,  to  and  amongst  any  of  my  cousins  as  shall  be  and,  after  her 
most  agreeable  to  her;   that  she   may  have  it  in  her  « full  power*' 
power  to  reward  their  kindness  to  her.    But  in  case  ^itlA^"' 
she  does  not  choose  to  dispose  of  the  same  by  her  will ;  heira  or  as- 
then  that  Bank  stock  to  be  added  to  the  general  fund,  ||^^[  ^iT 
and,  as  the  residue,  after  my  dear  wife's  decease,  to  go  property  to- 

share  and  share  alike  between  all  my  first  cousins.  SeUthe houses 

and  other 
estates  and 
"  And  I  hereby  give>  devise  and  bequeath  to  my  conyert  into 

dear  wife,   for  her  natural  life,  all   the  rest  and  re-  ™«>"«y  *"'« 

lundea  pro- 

nudnder  of  my  property,  real  and  personal,  as  free-  perty,  and 
hold,  leasehold,  copyhold,  and  all  the  monies  I  have  in  ^e^in  ^^ 

the  public  funds,   or  various  stocks  at  the  Bank  of  legacies;  then 

^     1     J    the  whole  of 
jLngland,  his  property 

was  to  he 
xlivided  amongst  hiu  twelve  first  cousbs.    Held,  on  the  context,  that  the  real 
estate  ought  to  be  considered  as  converted  into  personalty. 

A  testator  professed  to  give  l^;acies  to  each  of  twelve  first  cousins  namnatim^  but 
he  enumerated  eleven  only,  and  stated  the  other  to  be  dead,  and  desired  his  legacy 
to  be  paid  to  his  children.  He  afterwards  directed,  after  the  decease  of  his  wife, 
the  whole  remainder  of  his  property  '*  to  be  divided,  share  and  ^are  alike,  to  his 
aforesakl  twelve  first  cousins  and  their  children."  Held,  that  the  first  cousms 
took  vested  interests  at  the  death  of  the  teutator,  subject  co  be  divested  on  their 
deaths  in  the  widow's  life,  in  which  event  their  children  took  by  substitution. 


: 
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^J5*j^  -E^^iwit  rtMidbg  in  my  name.  And  I  hereby  gite 
^^^^^  my  dear  wife  full  power  to  sell  out,  or  exdnnge  any 
of  the  ttocksy  and  in  that  case,  to  refund  the  flame  to 
'*  the  best  adrantage,  into  the  names  of  hendf  and  my 
executors  hereinafter  named.  And  I  hereby  give  my 
dear  wife,  with  the  ezecutoia  named  in  thia  will,  fiill 
power  to  renew  or  grant  any  lease  or  leasea  of  my 
farms  or  houses,  to  the  best  advantage  for  herself  and 
my  heirs.  And  I  hereby  give  them,  my  executors  and 
executrix,  full  power  to  sell  or  dispose  of  thc^n,  if  most 
convenient;  and  if  so,  the  money  arisiog  from  the  sale 
thereof  to  be  funded,  as  above,  in  their  names  in  the 
Bank  of  England.  And  I  hereby  give  them  full  power 
to  sell  and  dispose  of  or  change  the  same,  and  thdr 
receipt  or  dischaige,  when  signed  by  them,  to  be  a  good 
and  perfect  bargain  of  sale.'* 

He  appointed  Cock  and  Maberfy  joint  executors 
with  his  wife,  and  gave  them  60L  legacies,  and  he 
proceeded : — **  and  if  they  survive  my  dear  wife,  aa  at 
the  final  settlement  of  my  property  they  will  have  more 
trouble,  I  then  give  them  a  further  bequest  of  100/. 
each.  The  following  l^acies  and  gifts  I  b^  may  be 
paid  or  transferred  within  the  year  after  my  decease : 
—  To  each  of  my  twelve  cousins  I  ^ve  lOOil  stock, 
from  my  five  per  cents,  to  be  transferred  to  them  free 
of  expense.  To  Mrs.  Burrett,  &c.  &c^  [The  testator 
here  mentioned  eleven  cousins  only  by  name] ;  ''  and  as 
it  has  pleased  Gh>d  to  remove  my  cousin  Captain  fFS- 
Ham  Alston  Brandreth  from  this  life  to  (I  hope)  a 
better,  in  remembrance  of  him,  I  desire  the  same  I^acy 
may  be  transferred  or  paid  by  and  between  his  children, 
share  and  share  alike;  hence,  I  have  allotted  120011 
stock  from  my  five  per  cents.,  to  be  paid  to  my  twdve 
first  courins. 


€t 


And 
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<' And  from  and  immediately  t£ter  the  death  of  my  1849. 
dear  wife,  and  not  before,  then  I  give  full  power  to  my 
executors,  their  heirs  or  assigns,  to  collect  all  my  pro- 
perty together,  and  sell  the  houses  and  other  estates,  ^^"»"»">- 
and  to  convert  into  money  all  my  fbnded  property,  and 
then  to  pay  first  the  following  legacies."  He  then 
gave  8002,  in  legacies,  and  proceeded :  ''  then  the  whole 
of  the  remainder  of  my  property  is  to  be  divided,  share 
and  share  alike,  to  my  afortsmd  twelve  first  eausins  and 
their  children.^ 

By  a  codicil,  dated  in  1816,  after  stating  eertain  dis- 
agreements between  him  and  his  cousin  Mrs.  Burrett, 
and  that  a  sum  of  money  stood  in  the  joint  names  of 
him,  the  testator,  and  Mrs.  Burrett  for  the  benefit  of 
her  diildren,  he  proceeded:  *'As  it  is  most  likely  I 
may  not  live  to  see  the  younger  child  come  of  age ; 
and  as  these  funds  stand  in  the  names  of  Mrs.  Maty 
Burrett  and  myself;  and  on  my  decease  it  will  be 
wholly  in  her  power ;  I  wish,  if  possible,  to  secure  the 
legacy  even  to  the  youngest,  and  therefore  desire,  and 
hereby  give  full  power  to  my  executors,  to  withhold 
paying  h^  the  legacy  I  have  left  her,  unless  she  agrees 
to  place  their  names  in  the  trust  with  her,  for  the 
security  of  the  children's  property.  And  if  she  will 
accept  of  Mr.  Cock  and  tJLt.Maberfy  being  trustees^ 
then  she  is  to  have  her  legacy ;  if  not,  I  hereby  revoke 
that  bequest  to  her,  but  do  not  mean  to  exclude  her 
children  from  the  benefit  she  might  hereafter  possess 
in  the  final  division  of  my  property,  after  the  decease 
of  my  dear  wife." 

The  testator  died  in  1816. 


His  widow  died  m  1846. 


The 
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1849.  The  eleven  cousins  hII  Burvived  the  testator;  bat  all 

^^iT"'^'^"^*'     died  in  the  life  of  the  widow. 

Baskkbfiild.      j,^^  ^jjy  ^f  ^|j^  twelve  cousins  left  children ;  and 

several  of  such  children  also  died  in  the  life  of  the 
tenant  for  life. 

Mr.  K.  Parker,  Mr.  Hodgson,  and  Mr.  N.  WethereU, 
for  the  Plaintiff,  the  eldest  son  and  heir  of  one  of  the 
testator's  twelve  first  cousins. 

Mr.  Uoyd,  Mr.  Walpok,  Mr.  Purvis,  Mr.  Turner, 
Mr.  Teed,  Mr.  Soupell,  Mr.  C  P.  Cooper,  Mr.  FreeKng, 
Mr.  Grace,  Mr.  Rogers,  Mr.  Moultrie,  Mr.  E.  G. 
White,  Mr.  Greene,  Mr.  J.  A.  Cooke,  Mr.  JUbi/,  Mr. 
Giffard,  Mr.  A.  PWor,  Mr.  Mine,  Mr.  F.  JSi^fey,  Mr. 
WiUcock  and  Mr.  Calvert,  for  the  numerous  Defendants. 

« 

The  arguments,  for  the  numerous  parties,  were  con- 
flicting; but  the  two  points  principally  discussed 
were:  — 

First,  whether,  by  the  terms  of  the  testator's  wiO, 
his  real  estate  had,  as  between  the  real  and  personal 
representatives  of  the  legatees,  been  converted  into, 
and  ought  to  be  considered,  personalty,  so  as  to  pass  to 
the  personal  representatives  instead  of  descending  to 
the  heir. 

Secondly,  who,  upon  the  true  construction  of  the 
residuary  gift,  were  the  parties  entitled  ? 

On  the  one  hand,  it  was  argued,  that  the  will  con- 
tained no  imperative  direction   for  conversion;   that 
there  was  no  devise  of  the  estate  to  the  executors,  and 
no  declared  trusts  for  sale ;  and  that  all  that  the  exe- 
cutors 
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cntors  had^  was  a  simple  discretionary  power  of  sell-        1849. 
ing,  if  they  thought  it  advisable  and  necessary  for  the      gj^^,^ 
purposes  of  division.  Policy  v.  Seymour  {a\  Attorney-  v. 

General  y.  Mangles  {b\  The  Attorney- General  v.  Sim-  Baskbrpibld. 
cox(c)y  which,  being  discretionary,   the  Court  could 
not  execute ;  Fordyce  v.  Bridges,  (d) 

Secondly.  That  there  was  no  vested  gift  of  the  re- 
sidue ;  Fordv.  Rawlins (e) ;  but  a  direction  to  "  divide^^ 
amongst  a  class;  Doe  v.  Sheffield (g);  which  vested 
only  in  those  living  at  the  period  of  division.  Beck  v. 
Bum(h)f  Chevaux  v.  Aislabie(i\  Hogliton  v.  WTdt" 
greave{k)y  Murray  v.  Tancred(J)\  and  that  they  took 
per  eapitd  ;  Blaekler  v.  fFebb  (m),  Cunningham  v.  Mur- 
ray(n)y  Hildas  Ca8e(o),  Oates  d.  Hatter  ley  v.  Jack- 
son (p),  Butler  V.  Stratton  (y),  Buffar  v.  Bradford,  (r) 

On  the  other  hand,  it  was  argued,  that  the  real  es- 
tate ought  to  be  considered  as  converted  into  personalty. 
Smith  V.  Claxton{s)  Wright y.  Wright {t)^  and  be  dis- 
tributed as  such;  for  although  there  was  no  express 
devise  or  trust  for  sale,  still  there  was  a  power  for 
that  purpose,  and  an  intimation  of  the  testator's  desire 
that  a  sale  should  take  place ;  and  that  this,  according 
to  the  authorities,  was  su£Bcient;  Grieveson  v.  Kir- 
sopp(u)f  Ashby  v.  Palmer  (x),  Flint  v.  Warren  (y) ;  and 

in 

(a)  2  r.  *  CoL  (E:rc.)  708.  (m)  2  P.  WUHamt,  883. 

"^    lb)  5  Mee.  *  W.  120.  («)  XDeQ./i  8. 366. 

\'    (c)  1  Ex,  Rep.  749.  (o)  6  Rep.  16.  b. 

[d)  10  Beavan,  90.  4*  2  Phil-  (p)  2  Stwige,  1172. 
kpt,  497.  (q)  3  Bro.  C.  C.  367. 

(e)  \ShH,^S.  328.  (r)  2  Atk.  220. 
(g)  13  East,  626.  \'    («)  4  Madd.  484. 
(h)  7  Beavan,  492.  \    (0  ^^  ^««  188. 
(i)  13*ioii#,  71.  \    (tf)  2ir««,653. 
(it)  1  Jac,  i  W.  146.  sw  (x)  1  JIffr.  296. 
(0  10  Smofif,  466.                       «^  Is/)  U&moiu,  554. 

Vol.  XL  M  m 
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1849.       in  the  oonyene  case,  it  had  been  held,  that  where  there 
jJJ^J^J^^^    waa  a  discnetionarjr  power  to  invest  personalty  in  real 
«•  eetate,  to  be  settled  m  strict  settlement,  and  the  trus- 

tees had  never  acted,  the  personal  estate  was  to  be 
considered  as  land,  the  discretionary  power  given  to 
the  trustees  being  limited  by  the  intention  of  the  tes- 
tator, as  collected  from  the  whole  of  the  will  taken  to- 
gether :  Cijwhy  v.  HarUtongeJj^a) 


BiysKBansuo. 


Secondly.  That  this  was  not  the  case  of  a  gift  to  a 
class,  but  to  ascertained  and  named  persons ;  and  that 
the  rule  in  cases  where  there  was  no  gift,  except  in 
a  direction  ''to  pay  and  divide^  on  a  given  event,  did 
not  apply  to  the  present  case;  SabMn  v.  Chreen{h\ 
Leeming  v.  Sherratt  (e),  Paekham  v.  Gregory  {dy  That 
the  true  effect  cf  the  residuary  gift  was,  to  ^ve  in- 
terests to  the  first  coudns,  to  be  vested  at  the  death  of 
the  testator ;  Scoti  v.  SeM  (e),  Vimer  v.  Franeit  (g) ; 
sulgect,  however,  to  be  divested,  in  the  event  of  death, 
in  the  life  of  the  tenant  for  life;  SaHsbmy  v^  i%%(A)» 
SwUtker  V.  WiUockiC^  Harruon  v.  foreman.  (A) 

Thirdly.  That  the  children  of  the  cousins,  in  that 
case,  took  by  way  of  substitution,  GUtinge  v^  M*Der^ 
moii(l)f  Dick  v.  Laeg(fn)^  Croohe  y.  De  VandetijC)^ 
Price  V.  LoeUey  (o),  and  took  between  them  the  share 
of  the  parent  per  stirpes^  and  not  per  capita  ;  Brett  v. 
Hortan{p);  for  the  word  ''equally"  did  not  of  ne- 
cessity make  all   objects,  cousins  and  their  children 

take 

(a)  1  Dow,  961.  \    (J)  9  Ftf#.833. 

(b)  Ante,  p.  453.  ^     (k)  5  Tet.  207. 

(c)  8  Hare,  14.  (I)  8  AfyL^  K.  69. 

(d)  4  Hare,  396.  (m)  8  Beavan,  814. 

(e)  15  Simons,  47.  (n)  9  Vet.  197. 
(g)  8  Bro.  C.  C.  658.  (o)  6  Beavan^  180. 

\    (h)  S  Hare,  86.  (p)  4  Beawm,  839. 
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take  as  tenants  in  common:   Lu^ar  t.  Harman(a)y 
Knufkt  T.  GotM  {b) 

The  following  authoritieB  were  also  referred  to  in  Uie  ^ 
couise  of  the  ai^oroent :  —  1  Roper  on  LegacUt,  588.  (c), 
1  Jarmaa  oh  WiUt,  762.,  2  Jarman  tm  Wills,  75.  105., 
Jeffery  t.  Honywood  {d),  Bamet  t.  Allen  («),  2  Suff., 
Powert,  172,  173. (^),  ^ct-oti  t.  Stota{k),  Malcolm  v. 
Tayfor  (i),  Fitch  v.  WOer.  (*) 


3^  Mastbb  vf  the  Bolls. 

It  is  (iifScnlt  to  construe  a  will  of  this  kind  expressed 
m  such  tenoe  that  different  meanings  may  be  attributed 
to  the  testator.  The  construction  must  necessarily  be 
doubtful,  and  attended  with  considerable  d^ree  of 
anxiety  to  the  Judge  who  has  to  decide  it  He  can 
never  say  in  auch  cases,  "  On  this  matter  I  am  dear ; " 
but  he  must  decide  on  grounds,  which,  upon  a  strict 
conaideratioD,  may  appear  very  uncertain,  and  perhaps 
against  arguments  which  may  be  entitled  to  more 
woght,  than  he,  at  the  moment,  is  inclined  to  attribute 
to  them.  I  oonfees  I  have  no  overweening  confidence 
that  the  deoinon  to  which  I  find  it  my  duty  to  come  is 
clearly  the  right  one. 

The  points  which  are  to  be  considered  in  this  case 
are : — First,  what  is  to  be  considered  aa  the  quality  of 
the  testator's  residuary  estate.    Is  it  to  be  treated  alto- 
gether as  personal  estate,  or  partly  aa  real  estate  ?   The 
aeoond 
(<■)  I  Cox,  iSO.  (£)  eth  edit. 

V  (*)  2  Afy.  *  JT.  89a.  (A)  2  Dtv.^  War.  89^  md  IS 

(c)  «h  edit.  a.^Fim.  161. 

(i)  4  lOhdd.  Sgs.  (>)  8  Bun.  4  U.  416. 

(e)  1  Bro.  C.  C.  181.  (i)  &  Hare,  li 

Mm  2 
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1849.        Bdoond  question  is,  amongst  whom  ought  the 
^JJJ^]^^     (consbting  of  what  it  may)  to  be  distributed. 

9. 

Baskkrfuoj).       jjj^  residuary  dause  b  to  take  effect  after  the  death 

of  his  wife ;  and  you  may  say,  in  general  terms,  that  he 
has  given  the  whole  of  his  property  to  his  wife  during 
her  life,  intending  that  she  should  have  the  full  power 
of  enjoying  it,  and  a  discretionary  power  of  selling,  to 
be  exercised,  as  to  the  real  estate  at  least,  in  concur- 
rence with  the  other  executors.  He  adds  this  clause : 
'^From  and  immediately  after  the  death  of  my  dear 
wife  and  not  before,  then  I  give  full  power  to  my  ex- 
ecutors, their  heirs  or  assigns,  to  collect  all  my  pro- 
perty together."  This  property  consisted  partly  of  real 
estate,  and  partly  of  personal  estate,  money  in  the 
funds,  and  of  other  things ;  but  his  executors  were  to 
have  full  power  to  collect  all  his  property  together,  and 
"  sell  the  houses  and  other  estates,  and  to  convert  into 
money  all  his  funded  property,  and  then  to  pay  certain 
legacies;"  and  having  given  these  sums  of  money,  he 
says,  "  Then  the  whole  of  the  remainder  of  my  property 
is  to  be  divided,  share  and  share  alike,  to  my  aforesaid 
twelve  first  cousins,  and  their  children."  What  does 
he  mean  by  *'  property  ?  "  He  means  all  that  he  had. 
"  They  are  to  collect  all  his  property  together."  How 
can  they  collect  all  his  real  estate  together?  He 
inmiediately  states  how ;  they  are  to  sell,  for  they  have 
power  to  sell  the  houses  and  other  estates.  They  are, 
therefore,  to  collect  all  his  property  together,  and  one 
of  the  means  of  collecting  pointed  out  by  the  will,  is 
to  sell  the  houses  and  other  estates.  He  then  goes  on 
to  direct  them  to  convert  all  his  funded  property  into 
money. 

It  seems  to  me  clear,  that  he  meant  to  constitute 
one  common  fund,  out  of  which  they  were,  first,  to 


n 


Baskbrpield. 
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pay  the  legacies,  and  then  the  whole  of  the  remainder        1849. 
was  to  be  divided  as  he  afterwards  directed.     We  also      b^rbll 
find,  from  a  former  part  of  his  will,  that  the  testator  _       v. 
had  a  general  fund  in  view ;  for  having  given  to  his 
wife  200021  Bank  Stock,  with  a  power  to  appoint  it 
among  his  cousins,  he  says,  that  if  she  should  not  dis- 
pose of  it,   then   it  is  to  be  added  **  to  the  general 
fund;^  and  as  the  residue,  after  his  decease,  **  to  go 
share  and   share  alike  between  all  his  first  cousins." 
And  in  'the  codicil,  which  has  been  so  often  referred  to, 
he  again  refers  to  ^*  the  final  cUvision  of  his  property  ^ 
after  the  decease  of  his  wife. 

On  the  whole,  therefore,  without  saying  that  this  is 
so  strong  as  some  of  the  other  cases,  I  cannot  help  col- 
lecting, from  the  provisions  of  this  will,  that  the  tes- 
tator did  intend  a  trust  as  well  as  a  power  to  con- 
vert all  his  property  into  money,  and  that  it  was 
money  which  was  to  be  divided  amongst  the  persons 
who  were  entitled  to  take. 

The  principal  argument  for  a  contrary  construction 
is,  that  he  has  directed  '*  the  whole  of  the  remaindei*  of 
his  property"  to  be  then  divided.  No  doubt,  these 
words  would  comprise  real,  as  well  as  personal,  estate : 
it  would  include  all  that  the  testator  had  of  his  own 
in  any  form.  But  when  was  the  remainder  of  his  pnn 
perty  to  be  divided  ?  Why,  not  until  all  his  property 
had  been  collected  together,  according  to  the  powers, 
which  was  to  be  efiected  by  the  sale  of  his  real  estate. 
Such  is  the  construction  which  appears  to  me  to  be 
most  reasonable  to  give  to  this  will,  and  I  must,  there- 
fore, hold,  that  there  was  to  be  a  conversion. 

The  next  question  is,  how  is  this  to  be  divided  ?  It 
is  to  be ''  divided,  share  and  share  alike,  to  my  aforesaid 

Mm  Z  twelve 
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1849.       twelve  first  cousiiiB^  and  their  children."    It  h  Bu4r 
^;^^v^^^    this  oonstitates  an  indefinite  clasB.  00  that  nobody  can 

BURRBLL  ,  ,  , 

V  take  a  Tested  interest,  until  the  happening  of  some 

Baskbrfibld.  fli^ure  event.     I  am  of  opinion  that  they  are  not  a 

class  of  that  kind  which  this  Court  is  in  the  habit  of 
contemplating,  when  it  speaks  of  vesting  at  the  death 
of  a  testator  and  before  the  time  of  division,  or  when  it 
refers  to  the  rule,  that  where  the  gift  consists  wholly 
in  the  direction  to  divide  at  a  future  period,  and  the 
class  is  indefinite,  then  those  persons  only  take,  who 
are  living  and  answer  the  description  at  the  period  when 
the  division  is  to  take  place. 

I  took  the  liberty  of  asking  what  really  was  meant 
by  **  a  class  "  in  such  a  case  as  this.  We  are  not  con* 
sidering  what  might  be  a  classification  under  any  other 
circumstances,  but  what  is  meant  by  the  expression 
**  class "  on  occasions  of  this  kind  with  reference  to  a 
question  of  vesting.  I  apprehend  that  you  will  find, 
on  such  occasions,  that  the  term  is  applicable  only  to 
the  case  of  a  plurality  of  penons  comprised  under  one 
general  description,  indefinite  in  number,  and,  indivi- 
dually undistinguished  by  name  or  particular  designa- 
tion. I  think  you  will  find,  that  if  the  persons  are 
named,  they  do  not,  in  that  sense,  constitute  a  dass^ 
although,  in  common  parlance,  they  may  very  well  be  a 
class.  The  word  "  class  "  would  not,  in  the  latter  view, 
be  improperly  applied  even  to  this  casq,  though  it  is 
not  such  a  class  as  this  Court  is  in  the  habit  of  con- 
sidering with  reference  to  the  question  of  vesting. 

Who  are  the  persons  between  whom  the  residue  is 
to  be  divided  share  and  share  alike  ?  Why,  *'  my 
aforesaid  twelve  first  cousins  and  their  children."  We 
must,  therefore,  look  back  and  see,  whether  he  has 
mentioned  any  of  them  before.  The  cousins  are  men- 
tioned 
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tioued  before.    The  first  time  they  are  menti<med  in       1849. 
the  willf  is  in  the  dause  giying  the  wife  power  to     BuBRttL 
dispose  of  2000£  Bank  Stock,  which,  if  undisposed  of,  9. 

''is  to  be  added  to  the  general  fund,  and  as  the  residue,  B^«»"«^- 
after  his  wife's  decease,  is  to  go  share  and  share  alike 
between  all  his  Jhst  cousins.^  Well,  that  would  not 
help  u%  because  he  says,  '^all  my  first  cousins,"  and  not 
'*  my  twelve  first  cousins ;  "  but  I  think  it  can  hardly 
be  doubted,  firom  the  general  construction  of  the  will, 
that  this,  first  dause  means  his  twelve  first  cousins, 
though  he  has  not  said  it. 

"  His  twelve  cousins  "  are  mentioned  again,  by  name, 
in  the  Iq^acies  of  lOOL  Stock  given  to  each  of  them. 
In  this  gift  it  i^pears,  from  Us  enumeration,  imme* 
diately  afterwards  given,  that  eleven  only  were  living ; 
one  of  them  being  dead,  he  directs  a  substitution  of 
the  children  for  that  deceased  first  cousin.  He  enu- 
merates ekven  of  them,  and  he  then  proceeds  to  state, 
dbat,  as  k  has  pleased  Ood  to  remove  one  of  them,  he 
desires  the  le^^y  of  1002i  be  transferred  between  his 
children.  ^  Henc^"  he  adds,  <'  I  have  aUotted  1200/L 
stock  from  my  6  per  cents,  to  be  paid  to  my  twelve 
first  cousins: " — That  is  immediately  after  he  has  re* 
cited  that  he  has  only  eleven,  and  not  twelve.  At  the 
end,  as  well  as  the  beginning  of  this  dause,  he  speaks 
of  the  legacy,  as  if  he  had  given  it  to  the  twelfth 
cousin  who  was  dead,  though  he  had  directed  a  substi-* 
tution  in  favour  of  the  children. 

There  is  some  ftuilier  indication  of  his  intention 
to  be  found  in  the  codicil.  There  had  been  some  dis- 
satisfaction, on  the  part  of  the  testator,  with  Mrs. 
Burrell,  the  mother  of  the  Plaintiff;  he  had  not  that 
confidence  which  he  desired.    In  consequence,  he  di- 

Mm  4f  rects. 
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1B49.       lects^  that  unless  she  agrees  to  what  he  propoeesi  then 
^^^^     he  revokes  the  legacy  given  to  her;  and,  with  refer- 
V.  ence  distinctly  to  the  residae,  proceeds: — ^bat  I  do 

sKKKFisLD.  ^^^  ^001  to  cxdudc  hcF  children  fipom  the  benefit  she 
might  hereafter  possess  in  the  final  divimni  of  my  pro- 
perty after  the  decease  of  my  dear  wife."  So  that  here 
it  is  asBomed  that  the  children  might  take  something  in 
the  final  division. 

My  opinion  is»  upon  the  construction  of  this  will, 
that  he  meant  the  first  couuns  to  take  vested  interests 
in  the  residue  inmiediately,  and  that  although  he  has 
postponed  the  division  till  the  death  of  his  wife,  yet 
that  he  has  expressed  a  clear  intention  f<Hr  the  benefit 
of  those  cousins,  just  as  if  he  had  named  them. 

I  agree  with  the  argument  which  has  been  so  often 
repeated,  that  when  he  said  the  *^  aforesaid  twelve,"  it 
is  just  the  same  as  if  he  had  enumouted  all  the  eleven, 
and  perhaps  as  if  he  had  enumerated  the  children  of 
the  twelfth.  But  still  I  am  apprehensive  that  that 
may  not  be  right,  for  it  would  be  a  substitution  in  that 
particukr  case  only ;  and  it  does  not  seem  to  me  that 
the  words  *'  their  children  "  are  limited  exclusively  to 
the  children  of  the  one  who  had  died  before.  I  think, 
therefore,  in  this  case,  that,  having  regard  to  the  first 
and  last  part  of  the  will,  and  looking  at  it  all,  I  am 
obliged,  in  the  midst  of  a  great  deal  of  uncertainty, 
to  hold,  that,  according  to  the  proper  construction,  each 
cousin  took  a  vested  interest  on  the  death  of  the  tes- 
tator ;  and  that  if  any  counn  died  leaving  children  in 
the  lifetime  of  the  tenant  for  life,  the  vested  interest 
was  divested,  and  that  the  children  of  such  deceased 
couun  became  entitied  by  way  of  substitution. 

Mr. 
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Mr.  Walpok.     I  appear  for  five  of  the  children  of       1849. 
that  twelfth  first  cousin.     It  appears  now,  which  I     ^"^T^""^^^^ 
omitted  to  observe,  that  one  of  those  children  died  in  v. 

the  lifetime  of  the  widow.  BASKBapiBLD. 

The  Ma8tbb  of  the  Bolls. 

My  opinion  is,  that  each  of  those  children  of  the 
deceased  took  vested  interests  on  the  death  of  the 
testator. 


HELE  V.  LORD  BEXLEY.  <?^^»^^^ Jifordii. 7. 

2^ yjiy'  April  21, 

HELE  V.  DONOVAN.   ^  — ^  JL^4/^  /3^^^ 

N  the  8th  of  May  1815,  Sir  G.  Bowyer  granted  One  of  many 
to   HeU    an    annuity    of   700/.,    charged    on  bi^cers  on 
his  estates,  which  were  then  subject  to  certain  fiunily  an  estate^filed 
charges,  and  a  number  of  annuities.     HeW%  annuity  Jhe  oTOer"' 
being  considerably  in  arrear,  he,  on  the  6th  of  April  cund  one  only 

1829,  incum- 
brancers 
(jD.),^to  have  an  account  of  the  incumbrances,  and  their  priorities  ascertained. 
A  decree  was  made,  directins  a  reference  to  ascertain  the  different  incum- 
brancers and  their  priorities,  and  the  Plaintiff  was  to  bring  them  before  the  Court. 
The  Master  made  his  report,  finding  the  other  charges,  and  rejecting  the  clmm 
of  D.,  who  took  exceptions.  The  Plaintiff  neglected  to  bring  the  oUier  incnm- 
brancers  found  bv  the  Master  before  the  Court,  and  the  exceptions  were  ordered 
to  stand  over,  with  liberty  to  the  Plaintiff  to  file  a  supplemental  bill  against  all  neces- 
sary parties.  The  Plaintiff,  accordingly,  filed  a  supplemental  bill  against  2>.  and  the 
other  incumbrancers,  contesting  the  validity  of  the  securities  found  by  the  Master, 
and  seeking,  as  against  />.,  relief  different  from  that  sought  bv  the  origmal  bill. 

Held,  first,  that  the  supplemental  bill  was  irregular,  and  that,  so  fiv  as  it  sought 
to  impeach  the  incumbrances  found  by  the  Master,  and  so  far  as  it  sought  against 
D.  relief  different  from  that  prayed  by  the  original  bill,  it  ou^t  to  be  dismissed 
with  costs.  Secondlv,  that  b,  had  a  right,  in  the  second  suit,  to  impeach  the 
Plaintiff's  securities,  slthough  he  had  not  done  so  in  the  origmal  suit.  Thirdlv, 
that  the  other  incumbrancers  had  a  right  to  contest  the  Plaintiff's  security,  although, 
at  the  hearing,  the  Plaintiff  admitted  their  priority ;  and,  lastly,  an  action  was 
directed  to  try  the  validity  of  the  Plaintiff's  securities. 
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1849.  1829,  fkd  htf  origbaL  InO,  to  obtein  an  aoeomii  of  tfe 
seTonl  oharges  and  inoamfannoQa  on  tlie  property,  and 
to  aicertain  their  pcuvitieflL  Tlie  aevanl  prior  hw—i 
brancerB,  except  Dcmooany  were  not,  however,  made 
parties  to  the  suit  Dawoan  claimed  three  anmdtiea, 
granted  bj  ISr  (?«  Bcwyer  in  MarA  1814,  and  eeoored 
by  judgments,  by  meana  of  which  he  had  iasoed  electa, 
and  had  obtained  poaaeaaion  of  part  of  the  property. 

On  the  14th  of  December  1832,  a  decree  was  made, 
refenring  it  to  the  Master  to  take  an  aooonnt  of  the 
respectiye  charges  and  incumbrancea  aflfecting  the 
estates,  and  to  ascertain  their  priorities:  and  it  was 
ordered,  that  the  Phdntiff  should  file  a  sni^ileinental 
bill,  to  bring  before  the  Court  the  persons  whom  the 
Master  should  find  to  be  the  other  incumbrancers. 


On  the  10th  of  May  1844,  the  Master  made 
report,  finding  a  number  of  annuitanta  and  incum- 
brancers irho  had  priority  over  the  Phdnti£  The 
Plaintiflf  took  no  steps  to  make  them  parties  to  the  auk, 
aa  he  had  been  directed  by  the  decree. 


The  Master  disallowed  the  daim  of  Donaoany  and 
found,  that  two  of  the  judgments  on  which  he  claimed 
had  been  extinguished  by  a  conveyance  to  him,  and 
that  the  third  had  been  satisfied  by  his  receipts. 

Dmwoan  took  exceptions  to  his  report  The  excep- 
tions came  on  to  be  argued  in  July  1844,  when,  it 
bdng  found  that  the  exceptions  might  affect  the  m- 
terests  of  the  absent  incumbrancers,  it  was,  on  the  14th 
of  January  1845,  ordered,  that  the  exceptions  should 
stand  over,  with  liberty  for  the  Plaintiff  to  file  a  sup- 
plemental bill  against  all  necessary  and  additional 
parties,  and  to  add  all  necessary  fiicts  and  charges  as 

he 
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he  should  be  advieed,  and  that  the  Plaintiff  Bhoold       1849. 
be  at  liberty  to  apply  to  the  Court  to  have  the  ezcep-     ^^^^[T^ 

tions  restored  to  the  paper.  «• 

LonlAoxBT. 

Accordinglj,  on  the  lOtk  of  Jpril  1845,  the  Plain- 
tiff filed  a  supplemental  bill  against  Donovan^  and  all 
the  other  incumhranoers  mentioned  in  the  Master's  re* 
port.  But,  instead  of  adopting  the  conclusions  of  the 
Master,  he  alleged,  that  subsequently  to  the  date  of 
the  Master's  report,  he  had  discovered,  that  the  an« 
nuilies  prior  to  the  Phuntiff's  were  inTalid,  and  that  the 
memorials  were  insufficient  within  the  Annuity  Act 

The  supplemental  bill  prayed  to  have  the  benefit  of 
the  supplemental  matter,  and  of  the  former  decree,  and 
for  an  injunction  and  receiver,  with  directions  to  keep 
down  the  fSunily  charges,  "and  that  the  rights  and 
interests  of  the  Plaintiff,  and  the  other  incumbrancers 
in  the  Master's  report  mentioned,  and  the  amounts  and 
priorities  of  such  incumbrancers,  and  the  property 
charged  therewith,  respectively,  might  be  declared  and 
ascertained  by  the  decree,  having  regard  to  tiie  said 
Master^s  report,  and  to  the  drcumstances  in  the  sup- 
plemental bill  appearing."  That  directions  might  be 
given  for  hearing  the  exceptions,  in  the  presence  of  the 
other  Defendants  interested  in  the  matter  of  the  ex- 
ceptions. Hat  Donovan  might  account  for  the  rents 
and  in  respect  of  timber,  and  that  the  annuitants  clum- 
ing  under  the  "void  annuities"  might  also  account, 
and  that  such  annuities  might  "be  declared  to  be  void, 
as  charges  on  the  estate  in  question,  and  that,  if  neces- 
sary, proper  directions  nught  be  given  for  reviewing 
or  rectifying  the  Master's  report  in  that  behalf,"  and 
that  Rowe  and  DonoDan  might  be  declared  trustees  for 
the  Plaintiff  and  the  other  incumbrancers. 


By 
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1849.  By  thar  answers,  Donovan  and  the  other  incmn- 

^"^^^^^     bianoers  contested  the  validity  of  the  Pkdntiff's  seen- 

9.  rity.     Donovan  stated  that  a  copy  of  the  meoMml 

LordBBZLHT.  ^  ^  Plaintiff's  annuity  had  h^  been  obtained, 

which,  he  inmsted,  was  u 


ID.IIMI    k^  U4ll 


2^^fek  1.  ^^le  exceptions  having  been  again  brought  on, 

T%e  Master  of  the  Bolls,  finding  that  the  Plain- 
liff's  secority  was  impeached,  declined  to  dispose  of 
Donovan^B  exceptions,  until  that  question  had  been  dis^ 
posed  of,  and  he  Erected  the  Plaindff  to  open  the  si^ 
plemental  bin. 


Marck  7.  The  supplemental  bill  was  now  brought  on. 

Mr  Boupell  and  Mr.  BogerB  in  support  of  the  sup- 
plemental biU. 


Mr.  Turner  and  Mr.  Biehner,  for  Donovan,  said  that 
the  supplemental  bill  sou^t  relief  as  against  him  quite 
different  to  that  to  which  the  Plaintiff  was  entitled 
when  leave  was  given  to  file  a  supplemental  bill  for 
the  particular  purpose  of  bringing  the  other  incum- 
brancers before  the  Court.  They  asked  that  so  much 
of  the  bill  might  be  dismissed  with  costs  and  con- 
tended, that  Donovan  was  not  now  estopped  from  ob- 
jecting to  the  validity  of  the  Plaintiff's  securities,  for 
the  Plaintiff  formerly  admitted  the  priority  of  Do- 
novan^B  security. 

JTie  Masteb  of  the  Bolls. 

My  impression  is,  that  if  the  supplemental  bill  had 
merely  sought  the  same  relief  as  was  asked  by  tiie 

original 
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ori^nal  bill»  Donovan  oould  not  have  been  allowed  to        1849. 
set  up  a  new  defence.  ^^^T^^'*^'^ 

V. 

Mr.  Teed,  for  Lord  Bexley,  the  trustee  of  the  estate.  l^«lBtxLBT. 

Mr.  Purvis  and  Mr.  £.  G.  White,  for  one  set  of 
annuitants,  contended,  that  the  Pkintiff  could  not  pro- 
ceed, until  the  validity  of  his  security  had  been  estab* 
lished  at  law. 

Mr.  Walpole,  Mr.  Lloyd,  Mr.  jB.  Palmer,  and  Mr. 
Webb,  for  other  annuitants. 

Mr.  Matins  and  Mr.  Wtllcock  for  Bridger,  a  trustee 
for  the  annuitants,  asked  to  be  dismissed  with  costs. 

Mr.  Pitman  for  Knight. 

Mr.  Roupell,  in  reply,  contended,  that  Donovan  was 
bound  by  his  former  admission  of  the  Plaintiff's  secu- 
rity, and  could  not  now  contest  it ;  and,  as  to  so  much 
of  the  supplemental  bill  as  contested  the  validity  of  the 
Defendant's  securities,  he  submitted  to  have  it  dismissed 
with  costs.  Their  validity  being  thus  admitted,  he 
argued,  that  the  Defendant  had  now  no  interest  in 
impeaching  the  Plaintiff's  security,  which  could  only 
attach  on  the  property  after  full  satisfaction  of  the 
Defendant's  daims. 

The  Masteb  of  the  Bolls. 

It  would  be  more  satisfactory  to  me,  if  my  duty  per- 
mitted me  to  concur  in  the  able  argument  I  have  just 
heard,  for  I  cannot  but  feel  the  hardship  occasioned  by 
the  interposition  of  a  new  difficulty  in  the  progress  of 
this  suit,  at  the  end  of  nearly  twenty  years.  The 
parties  are  themselves  protracting  litigation,  the  object 
of  which  I  cannot  very  clearly  see. 

The 
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1849.  The  bill  was  filed  hj  the  last,  or  veiy  nearly  the  hst, 

of  several  incuinbranoers  upon  the  estate  in  question, 
in  order  to  ascertain  the  incumbrancers  and  thdr  re- 
umBbxlst.  gpediye  priorities.      Pew  of  them,  except  Donovan, 

were  parties  to  the  cause ;  Donovan  admitted  the  due 
execution  of  the  deeds  which  constituted  the  Plaintiff's 
tide.  The  cause  came  on  for  hearing,  when  the  Court 
^Urected  the  accounts  and  the  inquiries  which  were 
necessary  to  ascertain  the  several  incumbrancers  and 
their  priorities,  and  the  Plaintiff  was  ordered  to  file  a 
supplemental  bill,  in  order  to  bring  before  the  Court 
the  persons  whom  the  Master  should  find  to  be  the 
other  incumbrancers  on  the  estate.  The  Master,  on 
the  applications  of  the  Plaintiff,  made  his  general  re- 
port, finding  the  several  incumbrancers  and  their  pri- 
orities. The  Plaintiff,  though  directed  to  file  a  sup- 
plemental bill  to  bring  them  before  the  Court,  omitted 
to  do  sa  Donovan  took  exceptions  to  the  Master's 
report  in  respect  of  his  incumbrance,  which  came  before 
the  Court  for  consideration.  It  then  appeared,  that»  in 
disobedience  to  the  decree,  the  other  incumbrancers  who 
might  be  in  conflict  with  Donovan  were  not  before  the 
Court.  The  exceptions  were^  in  consequence,  ordered 
to  stand  over,  and  leave  was  given  to  the  Plamtiff  to 
Iffing  those  other  incumbrancers  before  the  Court,  and 
state  such  ftcts  and  changes  as  might  be  necessary  fyt 
the  purpose. 

It  was  necessary  that  the  supplemental  bill  bringing 
new  parties  before  the  Court,  should  contain  such  state- 
ments and  charges  as  would  make  it  true  andapplicable 
to  the  state  of  things  at  the  time  it  was  filed ;  for  the 
statements  could  not  be  exactly  the  same  as  they  were 
in  the  original  bilL 

My 
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My  strong  impresBdon  is,  that  the  Plaintiff  ought  to  1849. 
have  biongfat  them  before  the  Courti  upon  such  simple 
statements  as  were  necessary  to  shew  they  were  rightly 
made  parties*  I  think  that  if  that  had  been  done,  they 
wotdd  have  been  brought  before  the  Court  in  the  manner 
intended  by  the  original  decree^  and  that  in  the  preeenoe 
of  all  parties,  the  exceptions  filed  by  Dimoean  might 
have  been  considered,  and  regard  would  then  have  beenl 
had  to  the  intetests  of  all  parties^  Unfortunately,  that 
was  not  the  course  taken  by  the  Plaintiff,  for  he  files  a 
supplemental  bill,  which,  as  against  some  of  the  parties, 
instead  of  relying  upon  the  report,  impeadies  the  very  se- 
curities found  by  the  Master.  With  respect  to  Donovan, 
it  contains  matter  avowedly  new ;  and  I  think  I  may 
deafly  take  it,  that  it  asks  for  relief,  which,  in  the  state 
in  which  the  matter  stood  when  the  bill  was  filed^  could 
not  have  flowed  from  what  appeared  upon  the  original 
bill,  but  to  which,  it  is  said,  the  Plaintiff  would  have 
been  entitled  if  Donovan^ $  exceptions  had  been  over- 
ruled,  and  the  Master's  report  confirmed.  And  so  much 
does  that  seem  to  be  so,  that  the  Plaintiff  asks  that 
the  rights,  interests,  and  priorities  may  be  ascertained, 
having  regard  to  the  Master's  report,  and  to  the  cir- 
cumstances therein  appearing,  and  he  asks,  that  the 
exceptions  may  be  heard  in  the  presence  of  the  other 
Defendants. 

It  is  therefore  perfecdy  clear  to  me,  that  tiie  annui*- 
tants  whose  annuities  are  impeached,  and  Donovan, 
against  whom  ftirther  relief  (I  admit  of  the  same  kind) 
is  sought  by  the  supplemental  bill,  in  the  expectation 
that  the  Master^s  report  would  be  confirmed  upon  over- 
ruling of  the  exceptions,  are  placed  in  a  different  situa- 
tion from  which  they  were,  when  leave  was  given  to  file 
the  supplemental  bilL  Mr.  RoupeU  says,  **  I  do  not 
rely  upon  the  admission  made  by  Donovan  before  the 

hearing; 
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1849.        hearing ;  neither  do  I  rely  at  all  upon  the  admifldons  m 


Hblb 


his  answer ;  for  the  decree  was  in  such  a  form>  that,  if  he 
«.  thought  fit,  he  might  have  impeached  the  Plaintiff's 

Lord  BuLBT.  securities  upon  the  enquiry  before  the  Master ;  but  he 

did  not  do  so^  and  because  he  did  not,  he  must  be  held 
to  have  acquiesced  in  that  which  he  admitted  brfore, 
and  he  has  taken  no  exception  upon  that  ground." 

Whatever  reason  there  might  have  been  for  attend- 
ing to  this,  if  the  Plaintiff  had  brought  this  matter  for- 
ward, merely  in  the  situation  in  which  it  was  at  the 
hearing  of  the  exceptions,  with  the  simple  addition  of 
the  necessary  parties,  still  it  must  fail  when  the  Phun- 
tiff  himself  says,  ''  I  am  not  bound  by  the  report,  I  will 
impeach  by  this  supplemental  bill,  that  part  of  it  which 
is  adverse  to  me  as  to  other  persons."  How  can  the 
Plaintiff  possibly  argue,  that  the  &ther  persons  are 
bound  by  the  report,  or  by  the  proceedings  before  the 
Master,  when  he  holds  himself  to  be  entirely  emand- 
pated  from  them  ? 

It  is  under  these  drcumstances,  that  I  think,  that 
Donovan,  being  called  upon  to  answer  additional  charges 
made  against  him  by  the  supplemental  bill,  upon  the 
supposition  that  his  exception  would  be  overruled,  and 
that  relief  would  be  obtained  against  him,  founded 
upon  the  report  hereafter  to  be  confirmed,  is  entitied 
to  make  objections  to  the  titie  of  the  Plaintiff. 

I  do  not  forget  the  case  of  the  other  Defendants. 
When  they  find  thdr  securities,  in  favour  of  which  the 
Master  had  reported,  attacked,  they  naturally  say,  '*as 
you  have  impeached  our  securities  we  will  not  admit 
yours."  I  think  it  is  impossible  to  say  they  have  not  a 
right  to  do  so.  But  then  it  is  said,  "  Bight  to  do  it  you 
may  have,  but  you  should  not  do  it  in  this  case,  because 

we 
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we  now  admit  your  securities  are  good,  we  consent  to  1849. 
haye  so  much  of  our  supplemental  bill  as  impeaches 
your  securities  dismissed  with  costs;  and  that  being 
so,  your  resentment  ought  to  vanish,  and  whethef  **®'^d  Bexley. 
your  resentment  is  gone  or  not,  it  is  clear  you  are  not 
supporting  this  objection  for  your  interest,  because  our 
title  is  behind  yours,  and  you  must  be  fully  paid  be- 
fore we  can  get  any  thing."  There  is  something  very 
plausible  in  this. 

But  there  is  something  more  than  that  to  be  con- 
sidered. Has  not  any  Defendant,  at  any  time,  (supposing 
him  not  to  have  precluded  himself  by  some  decisive 
act),  a  right  to  say  to  a  Plaintiff,  '*  You  have  no  title 
at  alL  Why  do  you  bring  me  here  ?  I  did  not  ask  you 
to  prosecute  this  suit.  It  is  not  at  all  for  my  benefit 
to  come  here  at  your  bidding,  who  have  no  right." 
Has  not  the  Defendant  a  right  to  say  so,  unless  he  has 
in  some  manner  acquiesced  or  done  something  to  pre- 
clude himself  from  taking  the  objection  ? 

I  really  wish  the  objection  had  not  been  taken.  But 
I  cannot  say  that  these  Defendants  have  not  a  right  to 
say  they  will  not  be  kept  here,  at  the  bidding  of  any 
one  who  has  no  right. 

I  must  dismiss  so  much  of  this  bill  as  seeks  to  impeach 
those  annuities.  This  Mr.  iloupe// acceded  to  at  the  be- 
ginning. 

Then  as  to  Donovan :  1  do  not  mean  to  say  that  it 
is  not  possible  that  relief  to  the  extent  here  sought 
might  not  be  looked  for,  if  Donovan^a  exception  were 
overruled ;  but  I  do  not  think  it  is  at  all  right  to  grant 
it  upon  this  bilL  Therefore,  without  precluding  the 
Plaintiff  from  any  future  rights  I  ought  to  dismiss  so 
much  of  the  supplemental  bill  as  prays  against  Donovan, 

Vol.  XL  N  n  more 
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1849.       more  than  was  prayed  by  the  or^fiml  bilL    It  should 

^'^^''^     have  merely  prayed  imdi  relief  as  the  Pluntiff  in  the 

V.  presenoe  of  all  parties  was  entitled  to  under  the  original 

Lord  Bexlbt.  j^jy^     Listcad  of  that,  it  asks  for  some  additional  rcBcf, 

which,  at  the  time  when  the  original  bill  was  filed, 
and  the  canse  called  on  for  hearing,  the  Plidntiff  could 
not  have  been  entitled  ta 

I  do  not,  however,  mean  to  preclude  the  Plmatiff 
from  any  right  he  may  have  against  Dofwoan  in  re- 
spect of  other  things  which  may  occur  in  the  couiae  of 
these  proceedings. 

I  must  dismiss  this  bill  as  against  Dimovan,  aa  to 
all  that  relief  which  is  prayed  for  by  it,  and  was  not 
sought  for  by  the  original  bill. 

Then  I  must  direct  the  cause  to  stand  over,  for  the 
purpose  of  an  action  being  brought  to  try  the  validity 
of  the  Plaintiff's  securities.  The  form  of  action  may 
require  some  consideration. 


Monk  20.  WATTS  V.  CHRISTIE. 

Bankers  stop.  fTlHE  Plaintiffs,    Thomas  and   WiUiam   fFatU,  who 
beingindebted  carried  on  business  as  wine  merchants,  employed 

to  A.  on  his      Messrs.  Clarke  &  Co.  as  the  bankers  of  the  partnership 

separate  ac- 

count,  and        firm ;  and  Thomas  Watts  alone  had  a  separate  account 

creditors  ot  A.  ^^^  ^^g  ^^^^  bankers. 

and  B,  on  ^^ 

their  joint  On 

account.    A. 

assif^ed  the  credit  to  il.and  ^.^and  gave  notice  to  the  bankers  to  transfer  it  ac«. 

cordingly,  which  they  neglected  to  do.     Afterwards  the  bankers  committed  an  act 

of  bankruptcy,  and  were  declared  bankrupts :  Held,  that,  in  equity,  A.  and  B,  were 

not  entitled  to  set  off  the  two  debts. 

Explanation  of  the  nature  of  the  relation  between  banker  and  customer. 

Bankers  have  ^o  Hen  on  |be  deposit  of  a  partncfr  on  bis  sepfumte  account,  fox  K 
balance  due  to  the  bank  from  a  firm. 
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On  the  22d  of  April  1843,  the  bftoken  annbunced  to 
their  customers;  tiiat,  in  eonaequenoe  of  sudden  pressore, 
a  teniporaiy  suspension  of  their  husiness  was  necessary. 
At  this  time  the  partnership  of  Messrs*  Thomas  and 
fPiUiam  Watts  were  indebted  to  the  bankers  in  the 
sum  of  333/.5  buty  on  the  otiier  hand,  the  bankers  were 
indebted  to  Thomas  Watts  on  his  separate  aooount,  in 
the  sum  of  478?. 
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After  the  22nd  of  Aprils  no  cash  payments  were 
made  by  the  bankers;  but  they  continued  to  receive  their 
own  notes  in  payment  of  the  amounts  due  to  them;  and 
it  appeared,  that  the  amount  of  their  own  notes  received 
between  the  suq>ension  of  payments  and  the  bank- 
ruptcy amounted  to  72,326iL  It  also  appeared,  that  in 
some  instances,  *  between  the  stoppage  and  the  bank- 
ruptcy, transfers  had  been  made  in  the  bankers'  books, 
from  the  accounts  of  several  customers  to  the  accounts 
of  others,  whereby  the  amounts  due  from  the  bankers 
had  been  paid  or  set  off. 

At  a  meeting  of  the  connexions  of  the  bankers  on 
the  3rd  of  May  1843,  a  statement  of  their  afiaiiB  was 
l^d  before  the  meeting,  and  it  was  resolved,  that  it  ap- 
peared, that  there  were  sufficient  assets  to  discharge  all 
liabilities,  and  a  surplus  of  120,000/. 

On  the  25th  of  May  1843,  Thomas  Watts  assigned 
the  balance  of  478£  due  to  him  from  the  bank  to  thp 
joint  account  of  himself  and  brother;  and  on  the  same 
day,  they  gave  a  written  notice  to  the  bankers  of  the 
assignment,  and  jointly  required  them  to  place  such 
balance  to  the  joint  account.  The  bankers,  however, 
did  not  comply  with  this  direction. 


On  the  31st  of  May  1843,  a  fiat  of  bankruptcy  issued 
against  the  bankers,  under  an  act  of  bankruptcy,  com- 

Nn  2  mitted 
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1849.  mitted  the  preeeding  day.  The  asngnees  aftenraids 
branght  an  action  at  law  against  Messrs.  WaitM  to  le- 
ooTer  the  balance  of  333iL  due  to  the  bank,  and  Messrs 
fFaitg,heing  unable  to  establish  a  set-off  at  law,  filed  this 
bill  against  the  assignees,  for  an  injunction  to  restrain 
them  procee^ng  in  the  action.  They  inmsted,  that,  by 
the  assignment  and  direction,  the  sum  of  478iL  becsme 
vested  in  the  Pluntiflb  jointly,  and  ought  to  be  con* 
sidered  as  transferred  to  the  joint  account  in  the  bankers* 
books,  and  that  then,  instead  of  a  balan^^e  being  due 
from  the  Plaintifib  to  the  bankers,  there  would  be  a 
bahmoe  of  145iL  due  to  the  Plaintiflb. 

It  appeared,  upon  enquiry  before  the  Master,  that 
the  bankers  had  receiyed  their  notes,  between  the  22nd 
o{  April  md  the  31st  of  3fay,  to  the  amount  of  72,326iL, 
and  that  several  transfers  had  been  made  in  their  books, 
during  that  interval,  from  joint  to  several  accounts,  and 
the  converse. 

Mr.  Turner  and  Mr.  Glas$e,  for  the  Plaintiflb.  Al- 
though joint  and  several  demands  cannot  be  set  off  at 
law  against  each  other,  yet  they  may  in  equity :  Ex 
parte  Hansoru  (a)  It  would  be  most  imequitable  to 
allow  the  bankers  to  compel  Thamat  WaUs  to  pay  them 
3332.  while  they  owe  hun  4782. 

Here  the  direction  to  transfer  operated  as  an  equit- 
able transfer  of  the  separate  debt  to  the  partners.  In 
Row  V.  Dawson  (4),  A.  gave  A  a  draft  for  a  sum  of 
money,  payable  out  of  the  Exchequer,  and  it  was  held 
to  be  an  assigument  for  value,  and  to  prevail  against  the 
assignees  in  bankruptcy  of  ^.   So  in  Ex  parte  South  (c). 

Lord 

(a)  ]2  r«.346.,  18  ret,232.,  (b)  1  Km.  sen.SSl. 

and  1  Sote,  156.    AndaeeCfar*  (r)  3  Swan.  p.  393. 

v.  Cor/,  CV.  4*  PA.  154. 
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Lord  Eldon  says,  <'  It  has  been  decided  in  bankruptcy, 
that  if  a  creditdr  gives  an  order  on  his  debtor  to  pay  a 
snm  in  discharge  of  his  debt,  and  that  order  is  shewn  to 
the  debtor,  it  binds  him ;  on  the  other  hand,  this  doc- 
trine has  been  brought  into  doubt  by  some  decisions  in 
the  courts  of  law,  who  require  that  the  party  receiving 
the  order  should,  in  some  way,  enter  into  a  contract. 
That  has  been  the  course  of  their  decisions;  but  it  is  cer- 
tainly not  the  doctrine  of  this  Court.''  Again,  in  Bum 
V.  Carvalho  (a),  Lord  Cottenham  observes :  ^*  In  equity, 
an  order  given  by  a  debtor  to  his  creditor  upon  a  third 
person  having  funds  of  the  debtor,  to  pay  the  creditor 
out  of  such  funds,  is  a  binding,  equitable  assignment  of 
so  mucS  of  the  fund,"  Therefore,  in  this  case,  from  the 
date  of  the  order,  both  the  debt  and  credit  became  joint, 
and  subject  to  be  set  off  one  against  the  other.  The 
bankers,  having  assets  of  Thomcu  WattSy  were  bound  to 
obey  his  direction,  either  to  pay  or  transfer ;  and  this 
legal  and  equitable  obligation  was  not  defeated  by  the 
mere  notice  of  the  bankers,  that  they  had  suspended 
payment.  They  expected  to  be  able  to  resume  their 
payments ;  and  the  assignees,  standing  in  the  position  of 
the  bankers,  are  bound  by  all  the  equity  affecting  them. 


Watts 
Christie. 


It  appears  also,  that,  ns  regards  other  customers,  the 
practice  of  the  bankers  was,  to  receive  their  own  notes 
in  payment  of  debts  owing  to  them ;  and  this  they  did 
to  an  extent  of  72,326/.,  besides  which,  they,  in  several 
instances,  carried  over  sums  from  joint  and  several  ao 
counts  in  the  very  mode  which  is  now  resisted.  It 
would  be  most  unfair  to  the  Plaintifib  to  exclude  them 
from  the  benefit  of  that  mode  of  dealing. 

;  [  Tlie  Master  of  the  Bolls.    What  was  done  in 
other  instances  does  not  afiect  the  rights  of  the  parties 

in 

(n)  4  Mjfh  (J-  CV.  p.  702. ;  and  S.  C\  7  Simont,  109. 
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« 

1849.       in  the  present  case.     The  other  transaotionB  may  have 
been  wrong  and  liable  to  be  aet 


The  bankers  might  have  refosed  to  honour  the  sepa- 
rate cheque,  while  a  balance  was  due  to  them  on  the 
joint  aocount,  for  there  was  a  sort  of  mutual  credit: 
Hankejf  v.  Smith  (a).  K  so,  conversdy,  the  joint  cus- 
tomers had  a  right  of  set  off. 

'Ur.RimpeUmA'NLr.  Sidney  SmiAf  for  the  Defendants, 
the  asrig&ees.  The  Flaintiflb  must  shew  some  equity  to 
entitle  them  to  the  active  interference  of  this  Court,  for, 
otherwise,  they  must  be  left  to  their  l^al  rights.  Now 
the  prindple  of  equity  is  equality,  in  order  that  all 
the  creditors  of  the  bankers  may  receive  payment  pari 
poisu.  This  principle  is  constantly  acted  on  in  the  case 
of  equitable,  as  distinguished  from  legal,  assets. 

At  law  a  separate  debt  cannot  be  set  off  against  a 
joint  debt ;  neither  can  it  in  equity  or  in  bankruptcy : 
JEx  parte  Ckrittie  (&),  Addii  y.  KmghL  (c) 

The  assignment  was  voluntary  and  ineflfectual,  and 
made  for  the  express  purpose  of  altering  the  existing 
rights,  and  obtaining  an  undue  advantage  over  the  other 
creditors,  after  the  bankers  had  stopped  payment  The 
notice  of  suspenrion  of  payments  paralysed  the  power  to 
transfer  as  well  as  the  power  to  pay,  and  the  customers 
had  no  power  to  alter  the  existing  rights.  Whatever 
might  have  been  done  in  the  case  of  other  parties  does 
not  aflbct  the  question  in  this  suit:  the  Defendants  re- 
present not  the  bankrupts  only,  but  the  interests  of 
the  whole  body  of  creditors. 

Tlie 

(a)  3  Term  Brp,  507  ».         \      (c)  %  Mer.  117. 
\  (*)  10  Vet.  105. 


CASES  IN  CHANCERY. 

Tlie  bankers  could  not  have  refused  to  pay  a  separate 
cheque,  on  the  ground  of  there  being  an  existing  joint 
debt  They  had  i^o  power  to  blend  two  accounts  to« 
gether,  which  they  had  contracted  to  keep  separate. 

.    Jbnef  y#  Mossop  {a)  was  also  cited. 

Mr.  Glaae  in  reply. 
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Watts 

V, 
CUBI.STIB. 


The  Masteb  of  the  Bolls. 

This  is  a  very  hard  Case  upon  the  Plaintifis.  Every 
thing  that  possibly  ootdd  be  done  has  been  done  by  their 
Counsel^  but  I  confess  I  cannot  see  my  way  to  the  relief 
which  is  asked  here. 


There  can  be  no  doubt  whatever  as  to  the  nature  of 
the  contract  subsisting  between  a  banker  and  his  cus- 
tomer; In  common  parlance,  you  talk  of  having  so 
much  money  in  the  hands  of  your  banker,  as  if  it  were 
a  deposit  you  could  resort  to  and  obtain  whenever  you 
pleased.  No  doubt  you  might,  if  you  please,  lock  money 
up  in  a  box  and  deposit  it  with  a  banker  for  security ; 
but  that  is  not  the  ordinary  case*  In  the  ordinaiy  rela- 
tion between  banker  and  customer,  the  customer  is  a 
mer^  common  creditor  of  the  banker.  A  debt  is  owing 
to  the  customer,  which  he  may  at  any  time  call  on  the 
banker  to  pay,  and  which  it  is  the  duty  of  the  banker  to 
pay  upon  his  order  or  cheque.  The  customer  may  order 
it  to  be  paid  to  himself  or  anybody  else,  or  he  may 
order  it  to  be  carried  over  or  transferred  from  his  own 
iiccount  to  the  account  of  any  other  person  as  he  pleases. 
Be  may  do  so  by  a  written  instrument ;  and  I  know 

nothing 
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notbing  to  prevent  his  doing  so  by  s  Terbal  direct»», 
except  this : — that  the  bank  may  require  eome  written 
evidence  of  this  order  to  transfer:  and  I  believe  theie 
is  no  necessity  for  giving  a  written  instrument^  ezeept 
for  the  purpose  of  evidence.  So  far  all  is  perfectly 
easy,  and  has  been  so  understood  for  years:  and  not* 
withstanding,  in  common  parlance,  there  is  a  notion, 
when  speaking  of  these  matters,  that  you  have  so  much 
money  in  the  bankers  which  you  may  resort  to  at  any 
time:  still  such  a  notion  never  enters  the  mind  of  a 
lawyer  as  a  reality,  (a) 


What  happened  in  this  case?  It  appears  that  these 
bankers  had  two  separate  accounts,  —  one  with  the  firm 
of  Thomas  and  WiUiam  fFatts,  and  the  other  with 
Thomas  Waits  alone.  Upon  the  account  between  the 
bankers  and  Thomas  and  WiUiam  WattSf  there  was 
a  balance  of  3332.  due  to  the  bankers,  and  upon 
Thomas  Watts^s  account  with  the  bank  there  was  a 
balance  due  to  him  from  the  bank  of  478/.  By  ngree* 
ment,  at  that  time,  between  Thomas  and  the  bank^ 
the  balance  due  on  the  one  account  might  have  been 
transferred  to  the  other  without  any  difficulty.  Thomas 
might  have  drawn  a  cheque  for  so  much  as  he  de- 
sired to  be  transferred  to  the  account  of  Thomas  and 
WilUamy  and  then  there  would  have  been  no  difficulty 
whatever  about  it.  What  happened?  On  the  22d  of 
Aprily  1843,  the  bankers  stopped  payment.  They  ad- 
mitted to  their  customers  that  they  were  unable  to 
make  payments,  and  they  were  under  the  painful  neces- 
sity of  making  the  announcement  that  they  could  not 
answer  any  cheques,  and  that  if  a  cheque  were  drawn 
upon  them,  they  could  not  pay  it»  Nevertheless,  their 
circumstances  were  such,  that  they  not  only  entertained 

hopes 

(a)  Sim  r.Band,  5  Bam.  4*  ^^^^  P*  392. 
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hopes  that  their  difficulties  were  not  so  great  as  to 
render  it  impossible  for  them  to  oany  on  their  business 
in  future,  but  they  held  out  hopes  to  such  of  their 
customers  as  chose  to  attend  a  meeting  held  on  the 
3d  of  May,  that  thej  would  be  able,  after  struggling  a 
little  with  their  difficulties,  to  surmount  them,  and  to 
go  on  with  their  business  again.  It  is  possible,  that  the 
customers  generally  believed  that  representation ;  for  it 
seems  to  have  induced  their  forbearance ;  and  it  may 
be,  that  Thomas^  if  he  were  present  or  had  notice  of 
what  had  passed,  might  thereby  have  been  prevented 
from  bringing  an  action  to  recover  his  478/. ;  and, 
no  doubt,  the  bank  might  have  brought  an  action  to 
recover  the  333/.  due  to  them  from  Thomas  and 
WUKam  Watts.  But  nothing  of  that  kind  was  done ; 
nor  does  it  appear  that  Thomas  took  any  steps  in  the 
matter  till  the  25th  of  May,  more  than  a  month  after 
the  stoppage :  then  he  appears  to  have  executed  an 
instrument,  the  nature  of  which  I  will  not  discuss  at 
all,  because  my  opinion  is,  that  a  cheque  or  piece  of 
paper  desiring  the  bank  to  transfer  the  balance  due  upon 
the  account  from  one  person  to  another,  would,  probably, 
in  ordinary  circumstances,  pass  it.  The  question  is, 
whether  an  order  to  pay  was  given  to  the  bank,  under 
such  circumstances,  in  such  a  manner,  and  with  such  a 
state  of  balance  between  these  parties,  that,  if  special 
circumstances  had  not  taken  place,  the  bankers  must 
either  have  obeyed  that  order  or  have  been  liable  to  an 
action  for  disobedience?  The  particular  form  is  not 
material ;  but  the  time  at  which  the  transaction  took 
place  is  most  material.  At  the  time  when  these 
gentlemen  knew  that  they  could  not  obtain  payment  of 
that  cheque,  that  the  money  was  not  forthcoming  for 
that  purpose,  they  desire  to  have  the  full  benefit  of  the 
cheque.  The  cheque  was  drawn  upon  T^e^moff's  account, 
upon  which  a  balance  was  due  from  the  bank;    and 

they 
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r. 
Christie. 


5M  CASES  IN  CHANCEBY. 

1649*       they  denre  to  have  that  bdMice  delivered  to  them 
^"fT^^^*"^     and  transferred  to  the  aooount  upon  wluch  a  balance 
«.  was  due  from  Thomuu  and  his  partner  to  the    bank. 

Ca»i8Tii»  rpi^  oonseqnenoe  would  have  been,  that  the  balanoe 
due  from  Thomat  and  his  partner  could  not  be  re* 
covered ;  and  if  there  had  been  a  bankruptcy  or  insol- 
vency, requiring  a  dividion  amongst  the  hwA  Jide 
creators,  that  balanoe  of  t&ZL  could  never,  under  the 
drcnmstances»  have  been  recovered. 

They  were  probably  encouraged  in  this,  from  the 
knowledge  that  other  persons  in  like  circumstances,  who 
had  aj^lied  at  an  earlier  period,  had  had  this  done  for 
them,  and  had  obtained  a  preference.  It  has  been 
stated,  I  have  no  doubt  correctly,  that  preferences  were 
given  to  parties  to  which  they  were  not  entitled,  and 
which  the  law  would  conader  fraudulent  preferences, 
and  would  not  give  eflfect  to.  They  were  preferences, 
which,  if  effect  were  given  to  them,  would  entitle  the 
parties  possessing  them  to  full  payment,  or,  at  any 
rate^  would  put  them  iu  a  better  situation  than  the 
other  creditors,  who  would  be  obliged  to  partake  of  a 
dividend,  which  would  be  diminished  by  the  very  effect 
of  those  arrangements.  I  certainly  do  not  think  that 
such  a  transaction  could  be  maintained. 

It  is  true,  the  bankers  held  out  hopes  that  all  would 
be  paid,  and  that  the  business  would  go  <m  again. 
This  generally  takes  place  upon  every  stoppage,  whether 
there  be  grounds  for  it  or  not  Parties  always  hold 
out  such  hopes  the  moment  they  find  themselves  in 
difficulties.  It  is  very  probable  that  persons,  at  first, 
flatter  themselves  with  the  belief,  that  a  little  per- 
severance and  struggling  will  enable  them  to  extricate 
themselves  from  their  diflSculties,  and  to  proceed  again 

with 
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with  their  husmees.  One  mode  of  effeeibg  it,  is  to 
obtain  forbearance  on  the  part  of  the  creditors,  and  the 
way  to  obtain  that  forbearance  is  to  hold  out  hopes  of 
ftdl  payment.  It  may  be  observed  that  this  attempt 
was  made  on  the  25th  May  ;  the.  act  of  bankruptcy  was 
committed  on  the  30th ;  and  on  the  31st  a  fiat  in  bank- 
ruptcy was  issued. 

It  has  been  argued^  that  bankers  have  a  species  of 
Uen.  But  Mr.  Glasse^  who  has  put  forward  all  the 
arguments  that  could  posnbly  be  put  forward  on  this 
occasion,  admits,  that  he  can  find  no  authority  for  that. 
I  do  not  think  there  is  any,  or  that  it  is  likely  there 
ever  will  be.  It  is  of  the  nature  and  essence  of  trans- 
actions  between  banker  and  customer,  that  a  customer, 
having  a  balance  in  the  hands  of  his  banker,  should 
have  full  power  over  it,  and  be  able  to  command  pay- 
ment at  sight.  If,  where  there  is  an  account  between 
a  firm  and  the  bank,  and  another  account  with  one  par- 
ticular member  of  the  firm,  it  be  once  held,  that  the 
bank  has  a  lien  upon  the  balance  due  upon  the  separate 
account  of  the  individual  partner  for  a  balance  due  to 
the  bank  from  the  firm,  there  would  be  an  end  to  some 
transactions,  which  it  is  most  important  to  commerce 
should  be  continued.  I  cannot  hold  that  the  bank 
would  have  such  a  right  of  disposition  or  lien,  as 
would  prevent  a  customer  firom  dealing  with  the  bank 
with  that  confidence^  which  is  so  important  to  the  trade 
and  commerce  of  this  country. 


.This  bill,  I. think,  must  fail;  and  I  extremely  regret 
the  situation  in  which  the  Plaintiffs  are  placed.  I  am 
very&r  from  imputing  to  them  the  least  intention  of 
taking  any  unfair  advantage  of  any  body ;  and,  although 
they  cannot  succeed  in  this  suit,  they  will  go  out  of 

Court 
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Court  withont  the  dightest  impatalioa  on  them  for 
what  thej  hare  done. 

I  think  the  bill  murt  be  disnusfled,  and  that  the  costs 
must  follow  the  result. 


1846. 
yov.  16, 17. 


ABMITSTEAD  t;.  DURHAM. 


An  order  for    fT^HE  Pluntif&  amended  their  bill  (a),  and  now  moved 
to  restrain  ^^^  ^^  injunction,  to  restrain  the  Commissioners 

ConimtMionert  it  f^^  taking  any  proceeding,   either  by  distress  or 

drainage  act 
from  Signing 
their  final 
award,  and 
from  proceed- 
ing to  enforce 
payment  of 
ratei,  al- 
though the 


otherwise,  for  enforcing  or  recovering  payment  of  any 
of  the  rates  mentioned  in  the  notice  of  the  11th  Sep^ 
tember  1847 ;  **  and  from  executing  or  signing  their  final 
award. 


Mr.  Turner  and  Mr.  Hetkerington,  in  support  of  the 

act  pve  juris-  motion,  relied,  first,  on  the  alleged  irregular  appoint* 

diction  to  1       11        1  1 

the  quarter       ment  of  Simpson  ;  seconaiy,  on  the  alleged  overchai^es 

scions,  ^^  ^}^g  accounts ;  thirdly,  on  the  fact  of  the  Commis- 

aiiirnied  on 

appeal;  but  the  sioners  having,  for  a  long  series  of  years,  instead  of 

KtSS^"  raising  the  necessary  monies  by  rates,  raised  them  by 
to  it  the  con-  mortgages,  which,  they  argued,  was  very  unfair  to  the 
bringing  the  clergy  and  persons  having  limited  interests  in  their  pro- 
money  into       perty ;  and,  fourthly,  on  the  alleged  excess  in  amount  in 

Court.  ,  .  . 

Where  a       the  proposed  award, 
bill  is  filed  by 
«omc  "on 
behalf,  &c.** 


They  argued  that  this  Court  had  jurisdiction  to  in- 
terfere, it  not  having  been  expressly  taken  away  by  the 

act. 

V     (a)  See  ah/^,  p.  429. 


an  injunction 
whicli  rc- 
BtrainB  pro- 
ceedings 
against  per- 
sons not 
named  parties  to  the  record  is  incgaUTf  per  the  Lord  Chanceltor. 
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act      The  AUamey-General   y.    The   Corporation  of  1848. 

Dublin  («),  The  Attorney-  General  v.  The  Corporation  of  ^^^^^^^^^ 

Liverpool  (b)f   The   Attorney^  General  v.  Aspim^ll  {c) ;  v, 

and  that  the  execution  of  the  final  award  ought  to  be  !>"«■*"• 
suspended  until  the  matters  had  been  cleared  up. 

Mr.  Walpokf  Mr.  Tennant,  and  Mr.  Denison,  contril, 
contested  the  several  points  of  objection  upon  the  act 
and  affidavits. 


They  argued  that  the  Plaintiffs  were  not  justified  in 
coming  here,  unless  they  could  shew  that  they  were 
unable  to  avail  themselves  of  the  benefit  of  the  special 
tribunal  appointed  by  the  act  to  adjudicate  on  these 
matters,  Kerrison  v.  Sparrow  (d),  Dretory  v.  Barnes  (e). 
The  Barnsley  Canal  Company  v.  Ttoibell  (jg). 

[77l«  Master  of  the  Rolls. 

So  far  as  regards  the  jurisdiction  of  the  Court  to  en- 
tertain the  subject  of  this^  suit,  I  consider  that  that  has 
been  decided.  But  how  far  the  peculiar  powers  which 
may  be  in  these  Justices  may  have  an  effect  upon  the 
discretion  of  the  Courts  in  inducing  it  to  abstain  from 
exercising  the  power  of  making  an  interlocutory  order* 
is  a  question  quite  open]. 

That  as  eleven-twelfths  of  the  participants  had 
already  pud  their  rates,  amounting  to  13,721/.  out  of 
18,279/.,  the  Plaintiffs  ought  not  to  have  the  benefit  of 
an  injunction,  except  on  the  terms  of  paying  their  as- 
sessments into  Court 


Mr. 


(a)  1  BUgh  (y.It.)>  312*  W  19  ^^''  ^9, 

>/  (b)  1  Myl.  4*  Cr.  171.  (e)  3  Rust.  94. 

^  (c)  2  Myk  ^  Cr.  Gi3.  (g)  7  Beavan^  19. 
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ARMmxBAD  *!»«  Ouster  S^ionBW«»ini.dequate;  for.  upott  * 
V.  tioran  to  the  Queen  s  Beiieli«  that  G«Brt  iroala  omj 


DuRUAir* 


enter  into  questions  of  irregolarify,  which  might  appear 
on  the  face  of  the  rate. 

The  Masteu  (f  the  BoiuLB. 

The  jurisdiction  which  this  Court  is  now  called  opoii 
to  exercise  is  very  often  attended  with  great  difficulty^ 
but  it  is  now  established  beyond  all  question,  not  only 
by  the  cases  of  The  Attomey-Generaly.  The  Corpcration 
of  Dublin  (a),  and  The  Attomey^General  v.  A^naU{b)f 
but  by  many  other  subsequent  cases  of  the  like  Idnd. 
It  has  now  become  the  constant  practice  of  this  Court 
to  interfere,  if  the  circumstances  render  it  proper. 

The  bill  in  this  case  is  filed,  we  may  say  generallyi 
for  accounts  of  the  expenses  incurred  in  executing  the 
works  of  drainage  to  a  very  large  extent,  under  the 
authority  of  an  act  of  parliament  passed  in  the  year 
1813.  The  case  has  been  brought  forward  under  a 
state  of  circumstances  which  is  certainly  very  unsa- 
tisfactory ;  but  it  is  upon  this  state  of  facts  that  the 
parties  themselves  have  thought  fit  to  have  it  considered. 
It  is  now  expressly  stated  by  the  Defendants,  that  they 
intend  to  execute  this  award,  and  to  proceed  to  enforce 
payment  against  those  participants  who  have  declined 
to  pay,  unless  they  are  enjoined  from  doing  so.  The 
question,  therefore,  is,  whether  the  circumstances  now 
disclosed  to  me  (being  by  no  means  all  the  circumstances 
of  the  case)  are  such,  as  ought,  at  this  time,  to  induce  me 
to  say,  that  the  Defendants  must  not  proceed,  until  tlie 
questions  in  this  case  have  been  considered  on  a  better 
state  of  facts,  and  in  a  more  formal  manner  than  they 
can  be  on  the  present  occasion. 

There 

(a)  1  BUgh  {h\  R.\  312.  (h)  2  Mtfl  i  Cr.  613. 
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Theire  are  several  sabjects  of  oomplaiiit     Obe  relates        1 848.' 
to  the  whole  expenses.     It  is  said^  that  these  Commis-    /^"^^^^^ 
sioners  have  proceeded  to  determine,  what  they  call,  «. 

the  whole  expenses,  without  having  due  regard  to  the  I^ueham; 
provisions  of  the  act  of  parliament;  and  I  have  had 
those  clauses  of  the  act  of  parliament  which  appear  to' 
relate  to  that  subject,  read  and  commented  upon  at  great 
length.  The  result  is,  that  in  the  present  state  of  the 
evidence  before  me,  I  am  not  satisfied  that  they  have 
proceeded  to  ascertain  the  whole  of  the  expenses  of 
these  works,  in  a  manner  which  is  justified  by  the  act 
of  pariiament. 

I  do  not  sufficiently  understand  the  statement  made 
i>y  the  Defendants,  as  to  the  mode  in  which  they  are 
proceeding.  It  is  their  intention  to  make  compensation, 
by  some  means,  to  those  persons  who  have  hitherto  been 
charged  in  excess ;  but  they  have  not  succeeded  in  diew- 
ing  me,  that  the  course  of  proceeding  which  they  are 
adopting  is  in  accordance  with  the  act  of  parliament. 
Well,  then,  the  Court  having  to  consider  at  the  bearing 
what  is  the  whole  amount  of  the  expenses,  and  this 
being  one  of  the  items,  there  is  reason  for  pausing 
before  we  allow  the  final  proceeding  to  take  place. 

The  next  point  is  this :  — It  being  ordered  by  the 
act  of  parliament  to  raise  monies  by  assessing  and 
levying  rates,  the  Commissioners  have,  for  a  long 
series  of  years,  been  in  the  habit  of  providing  for  the 
expenses  of  the  works,  by  borrowing  money  upon 
mortgage,  in  a  way  which  does  not  appear  to  be  in 
accordance  with  the  directions  given  in  the  act  of  par- 
liament We  see  too  often,  in  cases  of  this  kind,  that 
where  a  commisrion  or  a  trust  is  going  on  for  a  great 
number  of  years,  the  trustees  or  commissioners  are 
very   apt  indeed    to  fall  into  a  way  of  transacting 

business 
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1848*  buBiness  in  such  a  manner  as  to  occasion  the  least 

jT^'^^^j.  pressure  or  troublei  and  to  avoid  raising  an  opposition 

V.  at  the  time ;  and  meanbg  perfectly  honestly,  conduct 


Durham, 


the  matter  in  such  a  mode  as  to  enable  them  to  go  on 
with  the  business  smoothly.  They  say  here,  that  it 
was  less  troublesome  and  less  inconvenient — nay,  less 
expensive,  —  to  provide  the  monies  for  which  they  had 
occasion  by  borrowing  at  interest,  than  to  proceed  to 
levy  them  by  rates  at  the  time*  Without  meaning  to 
say  that  any  money  was  borrowed,  which  it  might  not 
have  been  necessary  to  borrow  for  some  particular  and 
urgent  occasion,  still  I  think  the  circumstance  requires 
to  be  explained  and  justified. 

The  powers  express  and  to  be  inferred  in  the  act  of 
parliament,  might  very  possibly  extend  to  raising  money 
by  mortgage  for  the  very  large  expenses  in  works  of 
dnunage.  The  country  might  become  inundated:  there 
might  be  a  sudden  accident  for  which  you  must  imme- 
diately provide;  and  if  you  were  to  wdt  until  the 
whole  process  of  levying  the  rate,  and  getting  the  money 
in  that  way  had  been^  gone  through,  instead  of  borrow* 
ing  money  at  once,  I  am  afraid  that,  in  many  instances, 
the  purposes  of  the  act  of  parliament  might  be  thwarted. 
I  am  not,  therefore,  disposed  to  say,  that  it  might  not 
be  necessary  to  do  that  which  has  been  done ;  but,  con- 
sidering, that  for  a  long  series  of  years,  the  whole 
expenses  of  the  works  have  been  defrayed  by  monies 
borrowed  on  mortgage  without  levying  any  rate,  which 
course  the  Conmiissioners  were  authorised  and  required 
to  adopt,  it  does  appear  to  me  to  require  us  to  pause, 
before  we  can  conclude,  that  the  whole  amount  of  ex- 
penses incurred  before  the  settlement  of  the  final  award 
has  been  determined  in  a  satisfactory  manner. 

With 
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With  regard  to  the  other  charges  they  may  admit  of 
a  satisfactory  explanation. 

For  these  reasons,  I  think  I  ought  to  grant  an  in- 
junction until  answer  or  further  order*  If,  when  the 
answer  comes  in,  there  should  be  a  difference  in  the 
state  of  facts,*  and  an  answer  to  some  portions  of  the 
charges,  which  are  now  unanswered,  except  in  the  most 
general  terms,  it  may  be  quite  expedient  for  these 
Defendants  then  to  move  to  dissolve  the  injunction.  I 
do  not  found  this  order  upon  the  circumstance  of  the 
Commissioner  not  having  been  duly  appointed;  I  do 
not  mean  to  prejudice  that  question  at  all. 

Under  the  circumstances  of  thb  case,  I  think  I  ought 
not  to  call  upon  these  parties  to  pay  the  money  alleged 
to  be  due  from  them  into  Court 


561 

1848. 
Armitstbad 

V. 

Durham, 


NoTB.  —  Upon  appeal.  Lord  CoUenham  continued  the  iojunctioo, 
out  on  the  terms  of  paying  the  money  into  Court.  He  thought, 
notwithstanding  the  Plaintiffs  sued  on  behalf  &c.,  that  the  injunction 
was  informal  in  protecting  all  absent  parties  from  paying,  (a) 


Ultimately,  it  was  arranged,  that  the  injunction  should  be  in 
favour  of  all  (present  or  absent)  who  should  pay  their  respective 
assessments  into  Court,  and  a  special  order  was  made  protecting 
them  severally.    This  may  be  found  useful  as  a  precedent.  M8. , 

y     (a)  See  Lvnd  v.  Blanthard^  4  HarCf  p.  31 . 
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1849. 


JiUy  18. 19.  BBOWN  V.  BROWN. 

BROWN  V.  BASTOW. 

sliTthe  T^'  183®»  *  ^^  "^^  ^^  ^y  ^«^'  Martha,  and 
name  of  two     "**  Henrietta  Brown,  infants,  by  their  next  friencL 

infanti  by 

their  next  ••  «    .  .         •       i         •  j 

friend.    One        Mr.  Bird  acted  as  their  next  friend  in  the  suit,  and 

^  wlLeume  ^^"'  Co^^«««  and  /Zi^fey  as  the  solicitors.     A  decree 
afterwards,       was  made  and  other  proceedings  taken. 

the  next  friend 
obtained  an 

order  for  In  1844,  Henry  died,  and  his  daughter,  still  an  in&nt, 

chanffinff  the 

nolicitora  of      ^^  &  supplemental  bill  by  Bird  as  her  next  fnend. 

It*  ^^^*1^'*    -MarfAa  attained  twenty-one  in  July  1845,  and  adopted 
chai^  with     the  suit 


costs. 


In  March  1849,  CoUim  and  Rigley  dissolved  part- 
nership, whereupon  Bird  became  desirous  of  appoinUng 
Rigley  solicitor,  but,  being  apprehensive  that  the  disputes 
between  Collins  and  Rigley  would  prejudice  the  Plain- 
tiffs' interests,  he  appointed  Messrs.  Sito/^^^ref  as  solicitors 
in  the  suit,  and,  on  the  23d  May  1849,  he  obtained  an 
order  of  course  for  changing  solicitors  in  both  suit^  and 
appointing  Messrs.  Stafford  solidtors  for  the  Plaintiffi^ 
in  lieu  of  Messrs.  Collins  and  Rigley. 

It  was  now  moved,  on  behalf  of  ilfarMa  and  Henrietta, 
that  this  order  might  be  dischaxged.  It  remained  un- 
certain, on  the  affidavits,  whether  Henrietta  had  at- 
tained twenty-one.  The  affidavit  stating  that  she  at- 
tained twenty-one  *'  on  or  about  January  1849,"  and 
the  Master's  report  finding  thatj  in  January  1849,  she 
was  seventeen  or  thereabouts. 

Air. 
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Mr.  Turner  and  Mr.  Budatt,  in  support  of  the  motion,  1849. 
argued^  that  the  two  surviving  Plaintifb,  having  at* 
tained  twenty-one^  the  next  friend  had  no  right  to  in- 
terfere in  the  appointment  of  their  solicitor^  and  further, 
that  the  proceeding  was  equally  irregular  if  one  only  had 
attained  twenty-one. 

Mr.  Boupell  and  Mr.  Southgatef  contriL  The  disso- 
lution of  the  partnership  discharged  the  retainer : 
Griffiths  v.  Griffiths^  (a)  It  was,  therefore,  necessary, 
for  the  interests  of  the  Phuntifis,  that  a  new  solicitor 
should  be  appointed.  The  proceeding  was  bondjide^ 
and  without  knowledge  that  one  had  attained  twenty- 
one;  and  as  to  the  other,  it  did  not  appear  that  she 
was  now  adult.  The  order  was  r^ular  to  some  extent, 
and,  if  discharged,  it  ought  to  be  without  costs. 

The  Master  of  the  Bolls. 

I  have  no  doubt  that  Messrs.  Stafford  acted  InmA 
Jide  ;  and  I  have  no  reason  to  think  that  Bird  acted  in- 
tentionally wrong.  But  can  any  thing  be  more  clear? 
A  suit  was  instituted  by  infants :  Bird  was  their  next 
friend.  Can  it  be  supposed,  that  a  next  friend  has  any 
estate,  right,  or  interest,  in  the  subject  of  the  suit  ?  He 
undertakes  a  great  responsibility :  — he  is  not  only  liable 
for  the  costs  of  suit,  but  for  the  proper  conduct  of  it. 
I  am  sometimes  surprised  that  persons  are  found  willing 
to  undertake  the  peril  of  being  next  friend ;  but  per* 
sons  are  found  willing  to  take  upon  themselves  that 
office,  and  to  perform  the  duties  honestly.  During  the 
progress  of  the  suit,  one  of  the  infants  dies:  the  second 
attained  twenty-one,  and  there  is  reason  to  think  that 
the  third  has  also  attuned  twenty-one ;  but  upon  this 
the  evidence  must  be  treated  as  doubtfuL 

Circumstances 

(a)  2  Hare,  587. 
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1 849.  CireunifltaDces  arose  between  the  soUdtors  of  the  next 

friend,  during  the  prosecution  of  the  suit,  which  may 
hare  made  it  desirable  to  change  the  solidtors ;  but  what 
is  done?  There  being  one,  if  not  two  adult  Plab- 
tiffi,  the  oflSce  of  next  friend  had  terminated  as  to 
one,  if  not  both.  The  suit  had  been  prosecuted  four 
years  after  the  one  atUdned  twenty-one:  neverthdesB 
the  next  friend,  for  reasons  which  may  possiUy  have 
been  good,  thinks  fit  to  obtain  an  order  of  course  to  £s- 
charge  the  old  solicitors,  and  to  appoint  a  new  one. 
The  consequence  of  which  is,  that  the  adult  Plaintiff 
has  a  new  solicitor  imposed  on  her  without  her  know** 
ledge  or  consent 

I  am  desired  to  say  that  no  costs  ought  to  be  given. 
The  costs  arise  from  this :  the  next  friend,  who  ought 
to  have  known  the  ages  of  the  Plaintiflb,  and  to  be 
aware  of  the  proceedings,  did  not  make  himself  properly 
acquainted  with  the  circumstances,  and,  improperly  as- 
suming to  be  next  friend  of  infants,  gets  this  order. 

It  b  very  possible  that  he  did  not  know  any  thing 
about  the  matter ;  but  he  ought  to  have  known  it,  and 
the  knowledge  of  it  ought  to  be  imputed  to  him. 

I  am  of  opinion  that,  the  order  is  entirely  wrongi 
and  must  be  discharged  with  costs,  to  be  paid  by  the 
next  friend. 

Mr.  Roupell.    Must  it  be  discharged  as  to  the  two  ? 

The  Master  of  the  Bolls. 
I  must  discharge  it  altogether. 
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1847. 
il%31. 

HORSLEY  r.  FAWCETT.  J849. 

ilfarrA  21. 

TN  1796^  a  benefit  society^  called  the  '*  Helpmates  Suit  by  sur- 
Society "  was  established^  for  securing  annuities  to  J^'JIJ rec  *" 
aged  persons^  and  which  was  duly  enrolled  under  the  back  trust 

33  G.  3.  c.  54.  £i|J"^T 

propriated  by 

After  some  years'  experience^  it  was  discovered  that  ants.    Held, 

tlie  plan  of  the  said  Society  was  inadequate  for  its  that  the  «?#/«» 

,  .  -    .         ,  \.      1       .     .  .       «    ^"^  ^^^t  were 

objects,  and  that  the  rates  of  subscription  were  insuf-*  not  necessary 

ficient  to  provide  a  fund  for  payment  of  the  proposed  ^^rjf^'pi  • 
annuities.     Under  these  circumstances,  a  suit  was  in-  tifT,  in  a  sub- 
stituted in  1820,  for  the  purpose  of  dissolving  the  So-  SrSuJat*"'"' 
ciety,  and  dividing  the  funds.     Before,  however,  the  considerable 
objects  of  the  suit  had  been  accomplished,  it  was  deter*  statements  of 

mined  to  dissolve  the  Society  by  means  of  the  provisions  f fi^  original 
,x*  ,.     1^,/.  ^^'    Held, 

of  the  act.  (a)     Accordingly,  a  deed  of  arrangement,  that  he  ought 

dated  the  6th  of  October  1823,  was  made  between  the  *°  W  the 

costs  of  any 

annuitants  of  the  Society  of  the  first  part,  the  next  of  unnecessary 
-kin  and  personal  representatives  of  the  deceased  an-  Jl^'ddterS 
nuitants  of  the  second  part,  the  subscribers  to  the  Society  by  the  Master, 
of  the  third  part,  and  the  Plaint  iif,  Richard  Ilorsley^ 
and  six  other  persons  (since  deceased),  of  the  fourth 
part,  whereby  all  the  funds  of  the  said  Society  were 
vested  in  the  Plaintiff  and  the  other  parties  thereto 
of  the  fourth  part,  upon  trust,  after  payment  of  costs, 
to  divide  tlie  funds,  as  far  as  the  saitic  should  extend, 
between  the  parties  thereto  of  the  first,  second,  and 
third  parts  respectively. 

Upon 

(a)  33  Geo,  3.  c.  5^.  s.  12. 
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1849  Upon  the  execution  of  this  deed,  it  was  arranged, 

^^^^^     *^*  ^  monies  received  by  the  tmstees  should,  for  safe 

V.  custody,  be  deposited  in  the  hands  of  a  banker. 

Fawcbtt. 

Accordingly,  another  indenture,  dated  the  22d  of 
July  1825,  was  made,  between  Richard  Horsley  and  the 
other  tmstees  of  the  deed  of  the  6th  of  October  1823 
of  the  first  part,  John  Dizon^  banker,  of  the  second  part, 
the  Defendants,  Fawcett  and  fViUiams,  of  the  third  part, 
and  Jamn  Samuel  Dane,  an  accountant,  of  the  fourth 
part,  whereby  it  was  arranged,  that  all  the  money  re- 
ceived by  the  trustees  should,  when  received,  be  paid 
into  the  hands  of  Messrs.  Dixon,  the  bankers ;  that  Dane, 
the  accountant,  should  make  a  report  of  the  persons 
entitled  to  receive  any  portion  of  the  funds ;  and  that 
Dixon  &  Co.  should  pay  all  cheques  to  such  persons, 
which  were  to  be  drawn  by  Fawcett  and  WUUams,  and 
countersigned  by  Ernst  and  Reeve  (two  of  t be  pardes 
thereto  of  the  first  part).  The  deed  contained  a  cove- 
nant, on  the  part  of  Fawcett  and  Williams,  with  Horsley 
and  the  other  trustees  of  the  deed  of  October  1823,  not 
to  draw  or  sign  any  cheque  payable  to  any  person,  other 
than  the  persons  to  be  reported  by  Dane  as  entitled  to 
a  share  of  the  funds  of  the  Society,  excepting  cheques 
for  costs. 

The  funds  which  were  in  Court,  amounting  to  19,219il, 
were  ordered  to  be  pud  out  to  Horsley,  and  the  other 
trustees  of  the  deed  of  6th  October  1823 ;  and,  by  virtue 
of  a  power  of  attorney  executed  by  the  trustees,  the 
monies  were  received  by  Dixon  &  Co.,  and  placed  to 
the  credit  of  an  account  entitled  ''the  Helpmates  So- 
ciety Account." 

Dane  made  his  report  apportioning  the  funds,  and 
the  whole,  with  the  exception  of  700/^,  was  paid  out  to 

the 
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the  different  parties,  under  cheques  drawn  as  required       }^^ 
hj  the  deed  of  1825.     The  700/.  remained  for  some      Horsley 

time  unclaimed  in  the  hands  of  the  bankers.  _   v* 

Fawcbtt. 

However,  on  the  14th  of  October  1828,  Fawcett  and 
fVUUams,  together  with  Umst  and  Reeve,  drew  a  cheque 
payable  to  Baxter,  a  stock  broker,  for  the  700/.  which, 
on  the  15th  of  October  1828,  Baxter  invested  in  the 
purchase  of  S09L  5s.  consols,  in  the  joint  names  of 
Reeve,  Emtt,  Fawcett  and  Williams,  and,  by  invest- 
ment of  dividends,  the  sum  increased  to  908/.  9s.  6cL 

• 

After  the  death  of  Reeve  and  Ernst,  and  on  the  18th 
of  July   1845,   Fawcett  and    WiUiams,  the  survivors, 
sold  the  908/.  9;.  6d  stock,  and  applied  the  proceeds 
895/1  \\s.  11  J.)  to  their  own  use. 

This  bill  was  filed  on  the  2nd  of  June  1846,  by 
Richard  Horsley,  the  sole  surviving  trustee  of  the  in- 
denture of  the  6th  October  1823,  against  Fawcett,  WU" 
Hams,  and  the  representatives  of  Reeve,  Ernst  and 
Dixon,  praying  for  an  account  of  all  the  funds  received 
by  Dixon  under  the  deed  of  July  1825,  and  that  Fawcett 
and  WiUiams  might  be  declared  liable  for  all  sums  paid 
out  upon  cheques  improperly  drawn  and  signed,  and 
particularly  the  sum  of  908/.  9s.  6d.,  3  per  cents.,  and 
all  sums  improperly  possessed,  and  that  they  might 
make  good  the  same. 

Fawcett,  by  his  answer,  took  an  objection,  for  want 
of  parties,  in  the  following  form :  —  *'  And  this  De- 
fendant says,  that  it  appears  by  the  Complainant's 
amended  bill  of  complaint,  that  all  the  members  of  the 
**  Helpmates  Society,''  who  were  members  at  the  date 
and  execution  of  the  said  indentures,  and  the  legal 
personal  representatives  of  such  of  them  as  have  since 

O  0  A  died. 
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1849.  died^  are  interested  in  the  matters  in  qaestion  in  this 
suit,  and  necessary  parties  thereta  And  this  Defendant 
is  advised  and  submits,  that  the  said  amended  bill  of 
complaint  is  defective  for  want  of  parties  aforesaid." 

May  31.  The  cause  was  now  brought  on  for  argument  as  to 

the  want  of  parties,  under  the  39th  General  Order  of 
Augvat  1841.  (a) 

Mr.  Kindersley  and  Mr.  Mesiiter^  for  the  Plwitiff« 
argued,  that  as  this  was  a  bill  by  a  trustee  to  obtain 
from  Fawcett  and  ffllliams  the  restoration  of  a  trust 
fund  improperly  appropriated  by  them,  it  was  not  neces« 
sary  to  make  the  cestuis  que  trust  parties ;  Franco  v. 
Franco  (&),  May  v.  Selby  (c) ;  and  that  it  would  be  quite 
impossible  to  make  the  members,  who  were  very  nu- 
merous, parties  to  a  suit,  and  impracticable  ever  to 
bring  such  a  suit  to  a  hearing.  That  the  suit  was  not 
to  administer  the  fund :  that  it  did  not  touch  the  deed 
of  1823,  but  merely  sought  to  get  back  the  trust  fund. 

That  if  the  trustees  had  filed  a  bill  against  the  repre- 
sentatives of  the  bankers,  to  obtain  payment,  such  re^ 
presentatives  could  not  have  insisted  on  having  all  the 
members  and  their  representatives  parties  to  the  suit; 
and  that  this  was  a  similar  case. 

Mr.  Teed  and  Mr.  Collins^  for  the  Defendant  Fawcett. 
The  members  of  the  Society,  or  at  least  some  of  them, 
are  necessary  parties.  The  bill  seeks  an  account  of  aU 
the  funds  received  by  Dixon  and  of  all  the  cheques 
drawn.  This  cannot  be  done  in  the  absence  of  the  parties 
interested.  In  Adams  v.  St.  Leger  (d),  the  Court  said : 
'*  It  is,  I  conceive,  well  established,  that  in  most  oases 

respecting 

(a)  Ord.  Can.  175.  \J  (c)  1  You.  ^  CoU.  (CC.)  2Zt. 

/  (6)  3  Vet.  75.  (d)  1  3aU  i  Beatty,  p.  184. 
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respecting  the  trust  property,  it  is  necessary  to  liave 
the  cestui  que  trust  a  party  to  the  cause."  In  Douglas  y. 
Horsfall{a\  a  demurrer  was  allowed  to  a  bill  for  the 
specific  performance  of  an  agreement  for  a  lease  entered 
into  by  the  trustees  of  a  numerous  company  for  the  use 
of  the  company,  because  none  of  the  members  of  the 
company  were  parties  to  the  bill.  They  also  cited 
Evans  v.  Jackson  {b). 


1849. 


HORSLET 

r, 
Fawcbtt. 


Tlie  Master  of  the  Bolls. 

If  the  object  of  this  bill  were  to  recover  the  fund, 
with  a  view  to  its  administration  by  the  Court,  the  par- 
ties beneficially  interested  must  be  represented.  But 
it  merely  seeks  to  recover  the  trust  monies,  so  as  to 
enable  the  trustee  hereafter  to  distribute  them  con- 
formably with  the  trusts  declared.  It  is,  therefore, 
unnecessary  to  bring  before  the  Court  the  parties  bene- 
ficially interested. 

The  prayer  of  this  bill  may,  however,  be  improved 
by  amendment,  (e) 

Over-rule  the  objection,  (rf) 


The  Plaintiff,  Richard  Horsley^  died ;  and  the  suit 
having  become  abated,  W.  Horslej/y  his  personal  repre- 
sentative, filed  a  bill  of  revivor  in  February  1848. 
This  bill  re- stated  the  facts  mentioned  in  the  original 
bill,  and  was  eighteen  brief  sheets  in  length. 


{a)  2Sm.i  Stuart,  184. 
(b)  8  Simofu,  217. 
(e)  See  Rkhardton  t.  Hail" 
inf^tt  11  BeavaUf  17. 

(<0  The  Defendant  Fawccti 


The 

appealed  froin  this  decision,  and 
it  was  stated,  in  the  subsequent 
argument,  that  Lord  Coltenham, 
on  the  22d  «/tf/y,  1847,  affirmed  it. 
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1849.  Hie  caiue  now  eame  cm  fbr  lieariiig,  wben  the  De- 

fendants objected  tiiat  the  bill  of  reTmr  ww  of  m- 
neceaMiy  lei^ih,  and  in  eontxayention  of  the  49dL 
General  Older  of  Auguii  1841  (a),  whididiiects,  <' that 
Mm!a9\  ^  ^^  '^^  ^  neoeasaij,  in  any  bill  of  lerivor  or  soppie- 
mental  bill,  to  set  forth  any  of  ^'  atatementa  in  the 
pleadinga  in  the  ori^nal  amt,  nnkaa  the  qpedal  dvoom- 
atances  of  the  ease  may  require  it." 

Mr.  Turner  and  Mr.  Jbfeinter,  for  the  Plaintiff. 

Mr.  Teed  and  Mr.  CoUint^  for  Fawcett 

Mr.  Budatt,  for  WiUiama. 

Mr.  Bichner,  for  the  representatives  of  Ernst 

Mr.  Wright,  for  the  representatives  of  Masters. 

Mr.  Qdehesier,  for  the  representatives  of  Dixon. 

The  Master  of  the  Bolls. 

There  can  be  no  doubt  whatever  of  the  liabDity  of 
Fawcett  and  WilUams.  They  must  account  for  the 
produce  of  the  stock  and  interest  at  4  per  cent.,  and 
also  the  prior  dividends.  They  must  pay  the  costSy 
except  any  which  may  have  been  incurred  by  reason  of 
any  unnecessary  statements  in  the  bill  of  revivor,  which 
they  may  deduct  These  must  be  determined  by  the 
Taxing  Master. 

(a)  Ord.  Can.  178. 
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1848. 

TULKaMOXHAY.        x      ^_      i)fo5.6.  '' 


TN  1808,  TviXk  w^s  seised  in  fee  simple  ot  uie  enciosea  a  covenant, 
•■-  garden  in  Leicetier  Square^  and  erf  several  houses  in  grogf  at'law, 

that  square*  i'  nevertheless 

binding  in 
equity  upon 

By  an  indenture  of  release,  dated  the  16th  of  July  *•?  assignee 

1  ,     •  /.    1  ^    ^^^  notice. 

1808,  and  made  between   Tulk  of  the  one  part,  and      A,  being 

jE?iiw  of  the  other  part,  after  reciting  that  the  Plaintiff  Jemrl''^  den 

was  seised  in  fee  simple,  and  had  contracted  to  sell  it  and  some 

to  aims,  the  Plaintiff,  in  consideration  of  210i,  con-  $^^" 

veyed  to  Elms,  in  fee  simple,  "  all  that  piece  or  parcel  Square,  con- 

of  land  commonly  called  Leicester  Square  garden  or  g2den  to  B. 

pleasure  spround,  with  the  equestrian  statue  then  stand-  *"  ^^»  and^. 

covenant^i 

ing  in  the  centre  thereof,  and  the  iron  railings  and  for  himself  and 
stone  work  round  the  garden,  and  all  easements,  ways  ^  assigns  to 
&c«,  to  hold  the  same  to  JSlms,  his  heirs  and  assigns  den  unbuOt 

^0'^^'"  Efhat. 

purchaser 

This  deed  contained  the  following  covenant : — "  And  Sce^f  th? 
the  said  Charles  Elmsj  for  himself,  his  heirs,  executors,  covenant,  was 
administrators  and  assigns,  doth  covenant,  promise,  and  in  equit}-, 
agree,  to  and  with  the  said  Charles  A.  Tulk.  his  heirs,  ''^^ether  he 

,  ,  /• ,  ^^  bound  at 

executors  and  administrators,  m  manner  following ;  that  law  or  not, 
is  to  say,  that  he,  the  said  Charles  Elms,  his  heirs  and  ^^^^^- 
assigns,  shall  and  will,  from  time  to  time  and  at  all  granted  to 
times  hereafter,  at  his  and  their  own  proper  costs  and  J^SgUiszThe 
charges,  keep  and  maintain  the  said  piece  or  parcel  of  covenant. 
ground  and  square  garden,  and  the  iron  railing  round 
the  same,  in  its  present  form,  and  in  sufficient  and 
proper  repair,  as  a  square  garden  and  pleasure  ground, 
in  an  open  state  and  uncovered  with  any  buildings,  in 
a  neat  and  ornamental  order ;  and  shall  not  nor  will 

take 
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1848.  take  down,  nor  permit  or  suffer  to  be  taken  down,  or 
defaced,  at  any  time  or  times  hereafter,  the  equestrian 
statue  now  standing  or  being  in  the  centre  of  the  said 
square  garden,  but  shall  and  will  continue  and  keep 
the  same  in  its  present  situation,  as  it  now  is;  and, 
also,  that  it  shall  and  may  be  lawful  to  and  for  the 
inhabitants  of  Leicester  Square  a&resaid,  tenants  of 
the  said  Charles  A.  Tulk  and  of  John  A*  Tulk,  his  fiither, 
their  heirs  and  assigns,  as  well  as  the  said  Charles  A. 
Tulk  and  John  A.  Tulk,  their  heirs  and  assigns,  on 
payment  of  a  reasonable  rent  for  the  same,  to  have  keys 
(at  their  own  expense),  and  the  privilege  of  admission 
therewith  annually,  at  any  time  or  times,  into  the  said 
square  garden  and  pleasure  ground." 

Charles  Elms  died  in  1822,  having  devised  the 
garden  or  square  to  Filewood^  who  devised  it  to  Barron, 
who,  in  1834,  sold  and  conveyed  it  to  Inderwick  in  fee. 
In  1839,  Hyams  agreed  to  purchase  it  for  451/1  10#., 
and  the  Defendant  became  entitled  to  the  benefit  of 
the  agreement.  In  1848,  the  same  was  conveyed  to 
the  Defendant  and  his  heirs ;  but  the  conveyance  con* 
tained  no  covenant,  limiting  the  legal  right  of  the  De- 
fendant over  the  property  as  owner  in  fee  simple. 
The  Defendant,  as  he  admitted,  had,  at  the  time  of  his 
purchase,  notice  of  the  covenant  contained  in  the  in- 
denture of  1808. 

The  Defendant  having  manifested  an  intention  of 
acting  in  contravention  of  the  covenant,  the  Plaintiff, 
Tulh^  filed  this  bill,  praying  an  injunction  to  restrain 
the  Defendant  from  cutting  down  the  trees  and  shrubs 
on  the  piece  or  parcel  of  garden  ground  in  Leicester 
Square,  or  any  of  them,  and  from  pulling  down  or 
removing  the  iron  roiling  round  the  same,  or  any  part 
thereof,  and  from  setting  up  or  erecting,  or  continuing, 

on 
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on  the  said  piece  of  garden  ground,  any  house,  shop,  1848. 
or  other  building,  or  any  scaffolding,  hoarding,  or 
hoards  for  the  purpose  of  building ;  and  from  taking 
down  or  permitting,  or  suffering  to  be  taken  down  or 
defaced,  the  said  equestrian  statue,  now  standing  and 
being  In  the  centre  of  the  said  square  garden,  or  from 
doing  or  committing,  or  permitting  or  suffering  to  be 
done  or  committed,  anj  waste,  spoil,  destruction,  or 
nuisance  to  be  in  or  upon  the  said  piece  of  garden 
ground  and  premises,  and  from  altering  the  present 
form  of  the  said  piece  of  ground  or  square  garden,  or 
the  iron  railing  round  the  same. 

The  Court  granted  an  ex  parte  injunction,  s 

The  Defendant  afterwards  put  in  his  answer,  whereby 
he  stated,  that  the  square  had  greatly  altered  in  its 
character  and  circumstances,  in  consequence  of  houses 
having  been  pulled  down,  and  two  new  streets  haying 
been  formed  at  the  north-east  and  north-west  comers. 
That  the  square  was,  and  had  been  for  many  years,  in  a 
foul,  neglected,  and  ruinous  condition,  and,  instead  of 
being  an  ornament  or  a  benefit  to  the  inhabitants,  was 
*'  now  a  most  unsightly  object  and  a  disgrace  and  reproach 
to  the  neighbourhood.'*  That  no  rent  had  been  offered 
for  keys  of^  or  for  access  to  the  square,  or  towards  keep- 
ing it  in  repair,  or  ornamental  order;  but  that  all  the 
inhabitants  had  ceased  to  frequent  or  use  it.  He  siud,  that 
he  had  no  settled  plan  or  scheme  with  reference  to  the 
square:  but  that  he  intended  to  open  the  comers  and 
make  diagonal  walks  for  the  use  of  the  public :  and  he 
claimed  a  right  to  remove  the  statue,  railings,  and  trees, 
and  to  erect  buildings.  He  insisted  that  the  covenant 
was  not  binding  on  him,  and  that  there  was  no  equitable 
ground  for  enforcing  it  against  him  in  this  Court,  and 
that  if  there  had  been,  then  that  the  Plaintiff  had,  by  his 

laches 
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1848.        laches  and  n^lect,  fiseatided  himself  to   ihe  aaast- 
anoe  of  this  Court. 

Mr.  JRaumieB  Palmer  now  moved  to  dissolve  the  in* 
junction. 

1.  At  law,  this  is  not  such  a  covenant  as  attadies  to  or 
runs  with  the  land,  so  as  to  bind  every  soooessive  owner. 
It  is  plainly  coUaterali  and  thou^  bin£ng  on  the  coven- 
antor and  his  assets,  is  inoperative  as  to  an  assignee. 
The  covenantee  retuns  no  reversicm  in  the  premises, 
and  such  a  permanent  restriction  is  inoouustent  with 
the  firee  enjoyment  of  [a  fee-nmple  in  the  property. 
On  this  he  dted  ^S^ienoer's  Case  (a),  Cook  v.  Arunr 
del(b)f  Roach  v.  Wadham(c\  Bristow  v.  Wood^d)^ 
KeppeU  V.  Bailey •  (e) 

2.  In  equity,  the  Plaintiff's  right  to  the  assistance  of 
the  Court  depends  entirely  on  his  right  at  law.  This 
he  must  establish  at  law,  before  this  Court  wiU  inter- 
fere in  hb  favour ;  Earl  of  Ripon  v.  Hobart  (ff)  If  at 
law  the  Defendant  is  under  no  liability,  if  he  possesses 
an  unqualified  fee  simple  in  the  property,  his  position  and 
rights  cannot  be  altered  in  equity  by  notice  of  another's 
liability,  otherwise  the  construction  of  a  legal  covenant 
would  be  different  in  law  and  equity,  and  a  covenant  in 
gross  at  law  would  be  treated  as  a  covenant  running  with 
the  land  in  equity.  This  point  was  distinctly  decided  by 
Lord  Brougham  in  KeppeU  v.  Bailey  (e),  where  certain 
landowners  and  owners  of  iron  works  formed  a  joint* 
stock  company,  and  constructed  a  connecting  railway, 

and 

(a)  6   Beparii,  9  6.»  and  1  (d)  \  Colijf.ASO. 

Smith't  Leading  Cotes,  2d  ed.  \   (e)  2  MyU  4*  K.  517. 

(&)  I  Eq.  Ca.  Abr.  20.  \    (g)  3  MyL  j-  K.  169. 
(c)  6  Eati,  289. 


CASES  IN  CHANCERY.  575 

and  some  of  them  (the  leasees  of  the  Beaufort  works)  1848. 
covenanted  for  themselveB  and  their  assigns,  with  the 
rest,  to  convey  ail  their  lime  and  iron  stone  along 
the  railway.  Upon  a  bill  by  the  shareholders  against 
the  assignees,  with  notice,  of  the  Beaufort  w<vks,  to 
enforce  this  oovenant,  Lord  Brougham^  having  care* 
ftdly  rauunined  the  authorities,  heU,  that  ''the covenant 
was  plainly  collateral,  and  bmds  not  the  assignees : "  and 
as  to  the  effect  of  notice  he  proceeds  as  f<dlows(a):  — ^ 
**  K  such  would  be  the  oonstmction  at  law,  does  the 
notice  which  the  purchaser  had  of  its  existence  alter 
the  case  in  this  Court,  upon  an  application  for  an  in- 
junction ;  or  would  it,  upon  the  application  of  a  co-rel»« 
tive  and  co-extensive  nature  for  a  specific  performance  ? 
Certainly  not  The  knowledge  by  an  assignee  of  an 
estate,  that  his  assignor  had  assumed  to  bind  others 
than  the  law  authorises  him  to  affect  by  his  contracts :  — '- 
had  attempted  to  create  a  real  burthen  upon  pro* 
perty,  which  is  inconsistent  with  the  nature  of  that 
property,  and  unknown  to  the  principles  of  the  law, 
cannot  bind  such  assignee  by  affecting  bis  conscience. 
If  it  did,  then  the  illegality  would  be  of  no  consequence ; 
and,  however  wild  the  attempt  might  be  to  create  new 
kinds  of  holding  and  new  species  of  estate,  and  how- 
ever repugnant  such  devices  might  be  to  the  rules  of 
law,  they  would  prove  perfectly  successful  in  the  re- 
sult, because  equity  would  enable  their  authors  to  pre- 
vail; nay,  not  only  to  compass  their  object,  but  to 
obtain  a  great  deal  more  than  they  could  at  law  were 
their  contrivances  ever  so  accordant  with  strict  legal 
principle.  This  Court  would  be  occupied  in  compelling 
persons,  by  way  of  injunction  and  decree,  to  perform 
covenants  which  the  law  repudiated,  and  for  the  breach 
of  which  no  damages  could  ever  be  recovered." 

''A  case 

(a)  2  Mtfl  4-  jr.  546. 


376  CA.SES  IN  CHANCEBY. 

1848.  «  A  CM6  like  thu  bears  no  analogy  to  the  ordinurj 

case  of  a  purchaser,  with  notice  of  a  prior  agreement 
bj  the  vendor  to  sell  the  premises  to  another*  Such  a 
purchaser  has  done  an  unconscientious  act,  or  at  least 
made  himself  accessory  to  the  unconscientious  act  of 
his  vendor,  in  selling  another  man's  property,  and  there- 
fore his  bargain  cannot  protect  him  agunst  the  prior 
claim ;  but  that  of  which  he  there  had  notice,  was  the 
legal  and  valid  act  of  the  vendor,  whereas  that  of 
which  the  assignees  here  had  notice  was  their  assignors' 
covenant  affectbg  to  bind  the  land,  on  which,  by  law, 
it  could  not  operate.  Observe  how  this  would  apply 
to  all  assignments  of  leaseholds.  Every  asngnee  of  a 
lease  has  notice  of  the  lessor's  covenants ;  consequently 
no  covenant,  however  absurd  soever,  could  be  made  by 
a  lessee,  that  would  not,  of  necessity,  run  with  the 
land  in  equity,  into  whose  hands  soever  the  land  might 
come :  and  all  the  decisions  that  have  been  made  by  tlie 
Courts,  with  respect  to  such  covenants  being  collateral 
or  in  gross,  would  be  of  no  avail,  because,  though  no 
damages  could  be  recovered  for  the  breach  of  them,  yet 
the  performance  could  be  enforced  against  every  assignee 
of  the  term,  as  a  party  necessarily  fixed  with  notice." 

There  may  be  cases  before  the  yice-Chancellor  of 
England  opposed  to  this;  but  this  Court,  at  least,  is 
bound  by  the  decision  of  the  appellate  jurisdiction. 
In  Mann  v.  Stephens  (a),  the  Yice-Chancellor  of  JSng* 
land  granted  an  injunction  in  a  similar  case  to  the  pre- 
sent, but  without  stating  whether  he  proceeded  on  the 
legal  or  equitable  rights  The  Lord  Chancellor,  on 
appeal,  varied  the  injunction,  and  ordered  (b)  **  that  the 
motion  should  stand  over,  with  liberty  to  the  Phuntiff 
to  bring  an  action  on  the  covenant,"  thereby  clearly 

intimating 

\      («)  15  Smi.S77.  (b)  Ibid.  p.  379. 
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intimatbg  that,  though  there  was  a  primd  facie  case,     ^  1848. 
the  liability  in  equity  must  ultimdtely  depend  on  the 
legal  constraction  of  and  liability  under  the  covenant 

This  contract  Is  a  perfect  legal  contract,  creating 
certain  ascertained  legal  obligations.  On  what  ground 
is  its  operation  to  be  extended  ?  If  the  grantor  had 
thought  proper,  he  might,  by  means  of  a  term  vested  in 
trustees,  or  a  power  of  re-entry,  have  secured  the  due 
performance  of  the  terms  of  the  covenant :  JEx  parte 
Ralph {dy  He  has  not  done  so:  he  has  rested  on  a 
legal  conveyance,  which  gives  him  a  personal  remedy 
only  against  the  assignee  of  the  grantee.  That  remedy 
he  still  retains:  he.  has  all  he  has  contracted  for;  and,  as 
was  said  in  Collins  v.  Plumb  (ft),  on  allowing  a  demurrer 
in  a  similar  case  respecting  a  well,  ^'not  having  thought 
proper  to  reserve  the  well,  but  resting  upon  the  cove- 
nant, there  is  the  covenant,  and  they  must  make  what 
they  can  of  it.** 

By  the  principle  of  tenure  of  real  estate,  no  such  ob- 
ligation can  be  created  as  that  insisted  on  by  the  Plaintiff 
and  by  that  law  this  Court  is  bound.  The  principle  is 
exemplified  by  the  case  of  Earl  NeUon  v.  Lord  Brid" 
port  (c),  where  there  was  a  devise  of  a  Sicilian  estate  in 
such  a  manner  as,  according  to  the  English  law,  to  create 
an  executory  trust  and  a  case  of  election,  but,  having  re- 
gard to  the  law  of  Sicily ^  the  Court  was  unable  to  give 
effect  to  them,  and  the  bill  was  dismissed  {d). 

3.  Supposing,  however,  that,  under  ordinary  cir-> 
cumstances,  this  Court  would  interfere  by  injunction, 
still,  in  this  case,  the  altered  state  of  the  property, 

and 

(a)  1  De  Gex,  219.  (c)   8  Beavan^  547.,  and   10 

\    (6)  16  Vei.  p.  461.  JBeavan,  305. 

(d)  10  Beavarifp,  Z07, 
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1848.  ftod  the  coiidiict»  negleet,  and  laches  of  the  portieB  en- 
titled to  the  benefit  of  the  oov^pant  aie  each,  es  to 
render  it  unequitable  to  compel  its  performanoe.  The 
character  of  the  square  has  become  so  altered  by  the  new 
thoroughfares  on  the  north  side,  and  the  sort  of  rea- 
dents  and  houses  are  so  changed,  that  an  ornamental 
garden  has  become  useless  and  unnecessary;  it  has  been 
long  abandoned  as  such  by  the  Phuntiff  and  the  other  in- 
habitants. Again,  the  space  has  for  years  been  in  a  foul 
and  neglected  state  with  the  assent  and  concurrence  of 
the  Plwitiff,  and  he  and  his  tenants  having  wuyed  the 
benefit  of  the  covenant,  on  their  part,  cannot,  in  equity, 
afterwards  insist  on  its  performance.  Besides  this, 
Elms  entered  into  the  undertaking  to  keep  up  the  garden, 
upon  the  fiuth  that  he  would  be  asristed  by  the  con- 
tributions of  the  inhabitants,  and  that  they  would  *'  pay 
reasonable  rent  for  the  same."  Having  wholly  n^lected 
to  do  so  for  a  length  of  time,  they  are  precluded  firom 
now  insisting  on  the  garden  being  kept  up. 

The  Court  proceeded  on  that  principle  in  the  case  of 
The  Duke  of  Bedford  v.  The  Trustees  of  the  British 
Museum  (a),  where  the  ancestor  of  the  Plaintifi^  being 
owner  of  Southampton  House^  conveyed  an  adjoining 
piece  of  land  to  Mr.  Montaguy  who  covenanted  to  erect 
thereon  a  mansion  only  (afterwards  called  Montagu 
House)^  and  that  he  would  not  build  to  the  northward. 
The  trustees  of  the  British  Museum,  who  had  become 
seised  of  the  property  thus  conveyed  to  Mr.  Montagu, 
being  about  to  build  to  the  northward,  a  motion  was 
made  for  an  injunction.  Sir  John  Leach  thought  '*  that 
a  court  of  equity  could  not  interfere,  to  give  the  parties 
a  more  beneficial  remedy,  and  a  more  beneficial  right 
than  had  been  reserved  to  themselves  by  the  form  of 

the 

.       (a)  2  Myl.  ^  K.  552. 


CASES  IN  CHANCEKY.  fi7a 

the  conveyance  "(a),  and  sent  the  case  to  hif  to  de-:  1848. 
tennine  whether  the  Plaintiff  could  recover  there.  But, 
upon  appeal  before  Lord  Eldan  and  Sir  T.  Ptumeri 
they,  without  determining  the  legal  question,  held,  that 
the  altered  character  and  condition  of  the  Phuntiff's 
property  prevented  his  obtaining  any  equitable  relief^ 
and  the  Court  refused  to  interpose  to  enfoi^e  the  cove- 
naiit,  but  left  the  Plaintiff  to  his  remedy  at  law. 

4.  The  terms  of  the  injunction  are  too  extensive. 

The  injunction  must  therefore  be  dissolved  or  altered  ^ 
but,  if  continued,  the  Plaintiff  should  be  put  on  terms  to 
establish  his  legal  right. 

Mr.  Turner  and  Jdr.  Shebbeare,  centriu 

1.  The  injimction  does  not  depend  on  the  question 
of  legal  liability  on  the  covenant,  though  there  is  good 
ground  for  contending  that  it  does  run  with  the  land. 
Holmes  v.  Buckley  (&),  9  Bythewoo^s  Conveyancing  (c), 
Hemingway  v.  Femandes.  (d)  The  question  is  as  to  the 
equitable  liability  of  the  Defendant  to  perform  that 
stipulation,  to  which  the  party  through  whom  he  claims 
is  liable,  the  Defendant,  at  the  time  of  his  purchase, 
having  full  notice  of  the  obligation.  The  ground  is  this: 
— that  a  part  of  the  original  contract,  which  did  not  admit 
of  being  performed,  and  was  incapable  of  being  completed 
by  conveyance  at  the  time,  still  remfdns  to  be  performed, 
and  the  Court  is  now  called  on  to  execute  it.  The  case 
is  the  same  as  a  purchaser  with  notice  of  a  prior  cove* 
nant  to  sell  (as  put  by  Sir  JF.  Sugden{e)).  There  the 
covenant  does  not  run  with  the  land  at  law,  still  equity 

gives 

(a)  3  Sug.  Vend.  ( 10  ed.)  App.  (e)  3d  ed.  337. 
/>8.                                                   y'   ((/)  ISSmiofrf,  828. 

(b)  Pr. C/i.  39.^  (e)  2Sug.Vntd. (lOthedO^iMh 
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1848,  gives  tpedfio  relief  against  the  pordiaaer  with  notiee* 
Thus  in  Baekhou$e  y. Middktmi{a\  where  one  in  Jum 
covenaated  to  sell  to  BiMhap,  and  in  December  sold  and 
conveyed  to  MddleUm  with  notice,  a  decree  was  made 
for  BUhop.  In  Brewster  v*  Kufyil  (b),  it  was  held*  that 
the  Plaintiff  had  no  remedy,  becaose  the  covenant 
did  not  ron  with  the  land;  but  Lord  Halt  said^  ^  he 
might  have  remedy  in  equity  against  the  assignee,  but 
not  at  law." 

The  dictum  of  Lord  Brougham  has  been  disapproved 
of  (c),  and  has  not  been  followed  in  subsequent  casesb  In 
Whatman  ▼•  Gibson  {d).  A,  the  owner  of  a  piece  of  land, 
divided  for  building  purposes,  entered  into  a  covenant 
with  the  purchasers  of  some  of  the  lots,  that  the  trade 
of  innkeeper  should  not  be  carried  on  upon  any  of  the 
lots.  Sir  L.  Shadwett  restnuned  a  purchaser  from 
A*  B.  with  notice,  from  carrying  on  the  trade  of  inn* 
keeper,  not  on  the  ground  of  the  covenant  running  with 
the  land,  but  because  all  persons  coming  in  with  notice 
were  bound  by  it. 

So,  in  Mann  v.  Stephens  (e),  the  owner  of  a  house 
and  a  piece  of  land  conveyed  the  house,  and  covenanted 
with  the  purchaser  not  to  build  on  the  land.  The  house 
became  vested  in  X.,  and  the  land  in  K  with  notice  of 
the  covenant.  K,  being  about  to  build,  a  motion  was 
made  for  an  injunction,  which  was  expressly  rested,  not 
'^  upon  a  legal,  but  upon  an  equitable,  ground,  namely 
that  the  Defendant  purchased  the  piece  of  land  with  notice 
of  the  covenant.**  The  yice-Chancellor  of  England 
granted  the  injunction,  without  putting  the  Plaintiff  on 

any 

(a)  1  a.  Ca.  173.  (c)  2Svg. Kwirf. 504.(1 0th cd.) 

(b)  &  Modem,  p.  37^.  i  S.C.  i  (^0  9  5iMMmf,  196. 
1  Salkeld.  198.616.,  1  Lord  Ray-  {e)  15  Smon»,  377. 
mawd^  S17h  BqU,  175. 
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any  terms  to  establish  an  j  legal  right,  and  the  injunction        1848. 

was  contmued  by  the  Lord  Chancellor,  givbg  liberty  to        j;^C^  ' 

bring,  and  not  ordering,  an  action  at  law.     The  Old  o* 

Steyne  case  (a)  was  similar.  /^iS!!£l"^c4^/^ 

2.  As  to  the  alteration  of  the  circumstances:  the  ^' 

making  of  the  new  streets  is  the  act  of  the  legislature, 
and  the  foul  and  dilapidated  state  of  the  garden  is  at- 
tributable to  the  default  of  the  Defendant  and  those 
whom  he  represents.  As  to  the  rent,  the  Defendant 
has  ncTcr  performed  his  duty  by  keeping  up  the  garden ; 
he  has  thereby  disentitled  himself  to  any  payment  what* 
ever. 

Mr.  B.  Palmer,  in  reply,  argued  that  this  was  not 
an  agreement  resting  in  contract,  but  a  complete, 
jierfected,  legal  conveyance;  and  that  the  liabilities 
flowing  from  it  must,  therefore,  be  the  same  both  at 
law  and  in  equity. 

That  the  case  of  a  purchaser  with  notice  of  an  ex- 
isting contract  was  different  from  the  present;  for 
there,  the  party,  upon  contracting  to  sell,  became  a 
trustee  for  the  purchaser;  and  that  a  purchase  from  a 
trustee,  with  notice  that  he  was  committing  a  breach  of 
trust,  was  clearly  invalid  in  equity.  Here  no  such  re- 
lation of  trustee  and  cestui  que  trust  existed,  both  parties 
standing  on  their  legal  rights. 

Schreiber  v.  Crecd{b)y  Banhin  v.  Hushisson  (c).  Squire 
V.  Campbell  (d),  Dietrichsen  v.  Cabburn{e\  Barret  v. 
Blagrave  (ff),  were  also  cited. 


The 
(a)    Referred    to  in   2  Svg.  (d)  1  Mt/L  ^  C.  459. 

Vend.  500.  (lOth  ed.)  (<?)  2  PMU.  52. 

(h)  10  Shuons,  9.  (g)  5  Yes.  555.  i  6  Vet.  104. 

(c)  4  SkuorUf  13. 

Fp  3 
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1848,  The  Masteb  of  the  Rolls. 

There  are  two  very  Important  questions  In  this  case ; 


first,  the  important  legal  question  whether  such  a  cove- 
j^^  ^^  nant  as  this  runs  with  the  land ;  and  if  it  does  noty 
then,  secondly,  whether  it  can  be  enforced,  or,  rather, 
whether  the  violation  of  it  can  be  prevented  by  this 
Court :  —  it  is  not  quite  the  same  thing.  These  ques- 
tions have  been  very  elaborately  and  ably  argued; 
and,  however  inconvenient  the  contest  may  be  to  the 
parties  themselves,  it  certainly  would  be  a  benefit  ta 
the  public,  if  this  case  should  lead  to  an  authoritative 
and  final  determination  on  these  two  questions.  They 
cannot,  however,  be  finally  determined  on  the  present 
occasion,  fhr  the  order  which  I  must  now  make,  must 
depend  upon  the  state  of  the  authorities ;  or  if  no  pou- 
tive  authority  exist,  then  upon  the  indications  of  opinion 
expressed  by  the  Judges. 

It  is  not  all^d  that  there  was  any  decision  of  this 
question  in  the  case  c^  Keppett  v.  Bailey  {a)^  though 
there  certainly  was  a  dictum  of  veiy  great  importance. 
But,  to  say  the  least,  we  have  indications  of  the  opinion 
of  Sir  John  Leaeh,  and  the  expressed  opinion  of  the 
yice-Chancellor  of  England  on  the  subject,  which  are 
not  in  conformity  with  that  dictum;  and,  what  I  con- 
sider to  be  of  very  much  more  importance  for  me  to 
attend  to,  is  the  case  of  Mann  v.  Stephens  (&),  before 
the  present  Lord  Chancellor.  It  is  not  for  me  to 
criticise  precisely  the  form  of  the  order  or  the  particular 
words  in  which  the  Lord  Chancellor  expressed  his 
opinion :  I  must  see  what  he  did,  and  gather  firom  that, 
what  may  be  fairly  presumed  or  implied  to  have  been  his 
intention.     That  ease  was,  in  many  respects,  similar  to 

the 

(a)  2  MyL  *  K.  617.  (6)  15  Sm.  ^Tl. 


CASES  IN  CHANCERY.  583 

the  present ;  and  the  Vice- Chancellor  of  Etytandy  for  1848. 
reasons  which  are  not  stated  in  detail^  granted  an  in- 
junction in  the  words  of  the  covenant  Afterwards,  an 
order  was  made  to  commit  the  Defendant  for  a  breach 
of  the  injunction.  The  order  for  the  injunction,  and 
the  order  for  committal  were,  subsequently,  brought,  by 
appeal,  before  tiie  Lord  Chancellor ;  and  the  only  in- 
formation we  have  of  what  took  place  before  the  Loid 
Chancellor,  is  the  short  note  given  in  Mr.  Simans^s 
ReporUy  where,  beyond  all  doubt,  it  is  stated,  that  the 
Lord  Chancellor  did  make  an  order  upon  those  appli- 
cations. There  being  an  application  to  discharge  the 
order  to  commit,  and  also  to  discharge  the  order  for  an 
injunction,  he  directed  the  order  for  the  injunction  to 
be  varied,  by  omitting  the  words  '^  and  which  shall 
be  ornamental  rather  than  otherwise,  to  the  surround- 
ing property ;  **  and  there  he  left  it.  He  then  directed 
the  order  for  commitment  to  be  discharged,  because 
the  evidence  of  the  breach  was  insufficient.  The  re- 
sult was,  that  the  injunction  was  varied  by' omitting 
words  which  appeared  too  indefinite :  the  rest  of  the 
injunction  was  left  in  force.  The  report  goes  on  to 
state,  that  his  Lordship  ordered,  '^  that  the  motion 
should  stand  over  "  [here,  undoubtedly,  there  was  some 
slip,  which  the  reporter  has  indicated  by  putting  the 
word  **  sic  "  in  the  margin,  shewing  his  opinion  that 
there  is  an  error,  but  which  is  not  to  be  attributed  to 
him],  "  with  liberty  to  the  Plaintiff  to  bring  an  action 
on  the  covenant."  I  think  that  if  his  Lordship  had  con- 
sidered that  the  case  was  one  in  which  a  Court  of  equity 
ought  not  to  interfere,  unless  there  appeared  to  be  a 
legal  right,  he  would  not  have  continued  the  injunction, 
with  liberty  for  the  Plaintiff  to  bring  the  action,  but  he 
would  have  ordered  such  an  action  to  be  brought  See 
what  has  happened,  in  consequence,  in  that  case.  Mr. 
Palmer  informs  me,  that  no  action  has  been  brought  by 

Pp  4  the 
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1848.  the  Plaintifl^  who  has  got  his  injanctum,  and  haa  not 
called  upon  the  Defendant  for  an  answer.  The  De- 
fendant might  put  in  his  answer  when  he  pleased ; 
and  if  his  object  had  been  to  get  rid  of  the  injonctioDy 
the  answer  would  undoubtedly  hare  been  patin. 

I  musty  therefore,  consider  that  case  as  one,  in  which 
the  Lord  Chancellor  thought  the  Pluntiff's  right  Yeary 
clear ;  for  he  maintained  the  injunction  (varying  it  only 
where  it  seemed  to  him  to  be  too  vague  and  indefinite), 
and  did  not  imperatively  require  the  PlaintiiF  to  bring 
the  question  on  for  trial  in  a  Court  of  law,  for  the  pur* 
pose  of  having  the  legal  question  there  determined.  I 
think  this  is  a  sufficient  indication  of  the  opinion  of  the 
Lord  Chancellor  to  induce  me  to  say,  that  I  ought  not, 
in  this  Court,  to  act  upon  a  contrary  opinion.  That 
being  so,  I  think  the  injunction,  to  some  extent,  is  to 
be  maintained,  unless  the  other  defences  in  this  case 
are  to  prevail 

First,  it  is  said,  that  there  is  such  a  change  of 
circumstances,  that  the  performance  of  the  covenant 
ought  not  to  be  required.  It  was  likened  to  the  case 
of  The  Duke  of  Bedford  v.  The  Trustees  of  the  Britidi 
Museum,  (a)  I  think  this  was  not  pressed  strongly  in 
reply,  and  rightly  so,  because  there  is  a  manifest  and 
plain  difference  between  the  two  cases.  In  the  case  of 
The  Duke  of  Bedford  v.  T/ie  Trustees  of  tlie  British 
Museum,  one  party,  who  was  seeking  against  the  other 
the  performance  of  the  covenant,  had  himself,  and  by 
his  own  acts,  placed  the  property  under  such  different 
circumstances,  that  it  was  perfectly  manifest,  that  there 
was  no  reciprocity : — the  parties  were  no  longer  in  the 

same 

(a)  2  Myl.  ^  K.  552. 
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same  relative  aituations.  It  was  sud^  that  there  was  1848. 
a  passage  made  through  the  north  side  of  Leicester 
Square^  and  consequently  (although  it  was  made  by 
authority  of  an  act  of  paiiiiament)  that  of  itself  would 
vary  the  rights  of  the  parties  I  am  clearly  of  opinion 
that  this  could  not  be  so.  An  act  of  parliament  for 
making  a  new  street,  has  been  forced  upon  all  these 
parties.  It  does  not  touch  the  property  in  question ; 
but  it  is  said,  that  thereby  a  great  thoroughfare  has 
been  created,  which  tends  to  alter  the  sort  of  inhabitants 
in  that  particular  place.  Surely  that  does  not  alter  the 
matter  in  this  respect,  that  persons  still  residing  in  the 
square  may  equally  desire  to  have  a  pleasant  garden  in 
the  middle  of  it.  I  think  it  does  not  in  the  least  alter 
their  rights. 

Then  it  is  said,  that  there  has  been  an  acquiescence. 
This  covenant  was  made  in  1808.  Looking  at  the 
deed,  I  can  only  conjecture,  that  the  purchaser  of  the 
piece  of  ground  might  have  thought  it  worth  his  while 
to  pay  the  money  he  paid,  hoping  to  get  some  revenue 
from  it,  by  means  of  the  garden  and  the  keys.  One 
thing  is  manifest  and  plain — that  if  such  were  the 
case,  his  only  hope  to  induce  persons  to  enter  into  the 
garden  was  to  keep  it  in  a  neat  and  ornamental  con- 
dition, so  as  to  entice  people  to  avail  themselves  of  its 
advantages,  and  for  that  purpose  to  incur  the  expense 
of  having  keys  and  paying  for  them.  But  the  garden, 
according  to  the  statement  of  the  Defendant,  has  been 
grossly  neglected ;  it  has  become,  what  is  said  in  the  an- 
swer, to  be  "  a  disgrace  and  reproach  to  the  neighbour- 
hood.^ This  has  been  done  by  the  former  owners  of  the 
place,  and  not,  perhaps,  by  Mr.  Moxhay^  who  has  only 
recently  become  owner.     However,  for  a  long  series  of 

years. 
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1848«  years,  from  the  desciiption  I  have' received,  it  has  been 
ia  such  a  condition  that  nobody  could  have  wished  to 
enter  it ;  on  the  contrary,  they  were  very  anziiHis  to 
avul  themselves  of  the  right  to  stop  ont  of  it.  This 
being  the  condition  of  the  place,  the  aigdment  is,  that 
the  inhabitants  of  the  square  have  never  come  and 
offered  to  pay  their  money,  and  that  they  have  never 
asked  the  Defendant  to  keep  it  in  order.  I  cannot  shy 
that  this  seems  to  me  to  be  a  reason  why  this  injunc- 
tion should  be  lefiued,  or  why  this  Court  should  not 
exercise  the  jurisdiction,  if  it  has  any,  wUoh,  in  the 
present  state  of  anthority,  I  must  conceive  it  has. 

As  to  the  form  of  injunction,  I  very  much  incline 
to  think  it  does  require  variation.  It  is  said,  that  the 
Defendant  is  bound  to  keep  the  square  open  and  un- 
covered, and  in  a  neat  and  ornamental  state ;  this  he 
confesses  he  has  not  done.  He  insists  that  he  is  not 
bound  to  do  it,  unless  he  pleases.  I  think  he  Is,  and 
that  he  cannot  leave  it  in  that' foul  and  disgraoeful 
state,  which  he  maintains  he  has  a  right  to  do.  I  think 
that  he  will  not  find  that  this  can  be  maintained ;  he 
must  now  do  something  to  prevent  it. 

I  am  most  anxious  to  do  no  more  than  seems  to  me 
perfectly  warranted  by  the  covenant.  I  think  that 
portion  of  the  injunction  which  relates  to  the  trees 
ought  to  be  discharged.  My  anxiety  is  to  do^  that 
which  will  protect  these  parties  until  the  question 
between  them  can  be  finally  settled,  and  not  to  im- 
pose any  more  restraints  upon  Mr.  Moxhay  than  is 
necessary  for  that  particular  purpose.  I  do  not  go  the 
whole  length  asked  by  the  Plaintiff,  as  to  the  neat  and 
ornamental  order,  but  I  must  restrain  the  Defendant 
from  converting  or  using  the  square  garden,  or  re- 
moving 


.  /I 
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moying  the  iron  railings  in  such  a  manner  as  is  in-        1848. 
consistent  with  the  use  of  it  as  an  open  garden  and     ^^T'^^^ 
pleasure-ground.  v. 

MOXHAV. 

t        Note.  —  AflBraed  by  Lord  CoiUnkms  ^^  December,  1848; 
2  PMOpi,  774.,  and  1  HaU  ^  Twelit,  105. 


BATEMAN  v.  WIATT.  i849. 

AprU  2i. 

TN  NoffenAer  1847/ an  order  was  made  for  an  in-  Jn  November 

**'    junction,  but  which  had  never  been  drawn  up.  i|iJ''|J,^^o^ 

The  Plaintiff  having  recently  applied  to  have  the  order  an  iDjunction, 

drawn  up,  the  Registrar  declined  doing  so  without  the  ^^^^!^ 

direction  of  the  Court,  (a)  Upon  an  ex 

parte  appli- 
cation, in 

Mr.  Chandkssy  for  the  Plaintiff,  now   applied,  ex-  4^.1849,  to 

,',  iT>»  1  1      have  It  drawn 

parte^  for  instructions  to  the  K^strar  to  draw  up  the  up,  Held  that 
order,  but  notice  of  the 

'  application 

must  be  given 

The  Master  of  the  Rolls  said,  that  after  the  delay  ^^^  ^^^^' 
which  had  occurred,  notice  must  be  given  to  the  other 
side. 


(a)  Anon.  3Atky7U,52U 
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1849. 


Jpni2C. 


KENNAWAY  v.  TRIPP. 


A  PlaintHn 
who  gave  up 
his  house  in 
Enp!and^  and 
resided 
abroad,  as  he 
stated,  **  for  a 
temporary 
abode,"  but 
who  left  it 
anibisuous 
whether  and 
when  he  in- 
tended to  re- 
turn, ordered 
to  find  sc« 
curit}'  for 
costs. 


rimiS  WftB  a  motion  that  the  Plaintiff  might  give 
-*-  security  for  ooets.  It  appeared  that  the  bill  had 
been  filed  in  May  1848,  and  that  therein  the  Plaintiff 
had  described  himself  as  ''of  Teignmauik^  inthe  ooontj 
of  DewmJ* 

The  answer  was  filed  on  the  23rd  of  August  1848, 
and  the  Defendant,  having  discoyered  that  the  Phdntiff 
had  left  lus  house  and  gone  to  Boulogne^  made  this  ap> 
plication  for  security  for  costs,  on  the  ground  that  the 
Plaintiff  was  now  residing  abroad. 

The  only  affidavit  read,  was  that  of  the  Plaintiff  in 
reply,  which  the  Counsel  for  the  Defendant  stated,  he 
considered  superseded  those  filed  on  behalf  of  the  De- 
fendant. 

This  affidavit  stated  as  follows :  — ''  That  in  the  end 
oi  August  1848,  having  had  an  eligible  offer  of  letting 
my  house  at  Teignmouth  aforesaid,  I  concluded  an 
agreement  with  Colonel  Osborne  for  the  same  for  two 
years,  and  that,  having  no  immediate  place  to  go  to  and 
reside  at,  I  went  to  Boulogne^  as  a  pleasant  place,  for 
a  temporary  abode,  where  I  have  been  staying  up  to 
the  present  time,  except  that  I  have  been  in  England 
several  times,  and  am  now  in  Landim* 


''  I  say  that  I  do  not  intend  to  reside  out  of  England^ 
and  that  I  did  not  go  to  Boulogne  with  a  view  of  tt^ 

moving 
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moving  myself  out  of  the  jarisdiction  of  this  Court,  but       1849. 
as  a  temporary  abode  only."  iS^^y 


Mr.  Kinglake^  in  support  of  the  motion.  The  Plain-* 
tiff  has  gone  out  of  the  jurisdiction  of  the  Court,  and 
has  been  residing  there  since  Augtist  last.  He  does 
not  say  that  he  has  any  intention  of  returning,  or  that 
}ie  has  gone  on  any  ordinary  business.  He  cannot, 
therefore,  be  considered  as  temporarily  absent,  and  he 
ought  therefore  to  find  security  for  costs. 

Mr*  Goodeve,  contrct»  The  Plaintiff  swears  he  went 
to  Boulogne f  as  a  pleasant  place,  for  a  temporary  abode, 
that  he  does  not  intend  to  reside  out  of  England^  and 
that  he  has  been  in  England  several  times,  and  is  here 
now.  In  Lonergan  v.  Rokely  (a),  the  Plaintiff  *^  re- 
sided abroad,  as  he  had  many  years ; "  and  in  Weeks  v. 
Cole  {b\  Lord  Eldon  states  the  principle,  that  security 
for  costs  is  required,  '*  if  the  Plaintiff  goes  abroad  after 
answer,  with  the  intention  to  reside  and  be  domiciled 
abroad.'*  Here  there  is  no  such  case ;  and  the  Plaintiff, 
who  has  not  withdrawn  to  avoid  any  order  or  process, 
cannot  be  considered  as  liable  to  find  security  for  costs. 

The  Masteb  of  the  Roll8» 

The  Plaintiff,  since  filing  his  bill,  has  withdrawn  him- 
self from  the  jurisdiction  of  the  Court.  He  had  a  house 
and  residence  at  a  certain  place,  which  he  stated  truly 
on  the  bill,  and  the  Defendant  had  a  right  to  expect 
that  he  would  be  found  there  when  occasion  might  make 
it  necessary  to  serve  hinu  The  filing  of  a  bill  does 
not  bind  a  man  to  the  spot,  or  impose  on  him  the 
obligation  of  remaining  there,  or  even  in  England, 

or 

V    (a)  8  Dickent^  799,  \j  (A)  14  Ves.  p.  519. 


Tripp, 


Kbhiiawat 
Twrp. 
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or  within  the  juriidictioiL  If  pending  die  snit,  he  is 
moving  about  bonAJidey  or  goes  abrond  ibr  the  par- 
poee  of  the  ordinaiy  tiansaetion  of  his  affiun,  he  is  not 
on  that  account  to  be  called  on  for  security  for  costs. 


But  it  IS  said,  that  to  pbce  him  under  the  obligation 
of  finding  security  for  costs,  he  most  be  pertMrnanAf 
resident  abroad:  that  is  a  rektire  word.  ThePhintiir 
says,  his  abode  is  <<  temporary.''  Does  he  mean  to  say 
that  he  is  coming  back?  He  has  left  his  house,  where 
he  might  have  been  found  and  compelled  to  obey  any 
order  of  the  Court,  and  has  gone  to  reside  at  Baidegne. 
He  says  it  is  not  his  permanemi  residence.  I  do  not 
suppose  it  is :  but  is  he  not  lliere  as  his  home?  I  do 
not  say  **  dcnmcile,"  for  I  do  not  think  Ihat  necessaiy. 
There  he  is,  out  of  the  jurisdiction,  and  the  aflMavit  is 
very  ambiguous  as  to  whether  he  is  coming  back  or 
not.  I  am  of  opinion  he  ought  to  find  security  for  costs. 


May  7. 


DUFPIELD  V.  ELWE& 


Receiver      TN  1827,  a  Receiver  had  been  appointed  of  the  real 
IS  appointed  ±  ^^^^^     Afterwards,  an  estate  mortgaged  to  the 


A 

was  appointed 
over  a  testa* 

tor*8  real  pro-  testator  waS  foreclosed,  and,  in  July  1844,  an  order  was 
afterwards,  by  °^6>  that  the  Receiver  should,  in  future,  include  in  Us 
foreclosure,      accounts  the  rents  and  profits  of  the  freehold  property 

another  estate        i»       i       j  mt    mt      ^ 

became  com-     SO  foreciosed. 

prised  in  the 

property,  and 

an  order  was 

made,  that  the  Receiver  should  include  the  rents  in  his  future  accounts.    Held,  that 

the  Receiver,  with  the  approbation  of  the  Master,  had  power,  without  a  special 

order  of  Court,  to  set  and  \e^  the  foreclosed  estate  under  the  S4lh  Order  of  1828. 


It 


^1^^^^ 
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It  afterwards  became  adyiBable  to  grant  a  lease  of  1849. 
the  foreclosed  estate  to  a  tenant  for  three  years ;  and, 
it  being  suggested  that  the  Receiver  had  received  no 
appointment  over  this  estate^  so  as  to  include  the  usual 
power  of  setting  and  letting,  with  the  approbation  of  the 
Master,  without  qiectal  reference,  undtar  the  64th  Order 
of  1828  (a),  the  Master  had  said,  that  it  might  be  safe  to 
obtain  an  order,  enabling  him  to  make  his  report  of  the 
propriety  of  the  proposed  lease. 

A  petition  was  aceordingl  j  preeentedy  asking  a  refer* 
enoe,  whether  it  would  be  proper  to  grant  the  lease. 

Mr.  G.  S.  LaWy  in  support  of  the  petition. 

The  Mastbb  4(f  the  Rolls  hdd  that  there  was  no 
occasion  to  have  any  q>ecial  order* 

(a)  Ordmet  Can.%5, 


PEILE  V.  STODDART*  Jwit  s. 


riiHIS  was  a  motion  to  discharge  an  order  of  course  The  66th 
-■-   to  amend,  dated  the  22nd  oi  May  1849,  and  to  ^^-^[^^ 
take  the  amended  bill  off  the  file,  with  costs.  cat>le  to  bills 

rn«      of  discovery. 
Ane       A  Plaintiff 
took  excep- 
tions, which  he  gave  notice  of  abandoniQg  i  Held  that  he  had  thereby  shortenea  the 
time  allowed  for  amending  as  of  course. 

A  Plaintiff,  afVer  the  time  allowed,  obtdned  an  order  of  course  to  amend.  The 
order  was  dischaiiged  with  (iosts,  and  the  amended  bill  was  ordered  to  be  taken  off 
the  file. 
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1849. 


The  bill  was  filed  on  the  2l8t  of  FAruary  1849, 
ngainst  one  Defendant,  and  was  for  discoTory  only. 

The  Plaintiff  filed  exceptions  to  the  answer  on  the 
28th  of  February^  but  gave  notice  of  abandonment  of 
them  on  the  6th  of  March.  They  were  therefore  never 
referred. 


If  no  exceptions  had  been  filed,  the  answer  would 
have  been  suflScient  in  six  weeks  (a),  and  the  PlaintiflT 
would  have  had  four  weeks  from  that  time  to  obtain 
an  order  of  course  to  amend  {b\  This,  by  the  exclusion 
of  the  vacation,  would  have  expired  on  the  23rd  of  May. 

But  where  exceptions  arc  taken,  the  answer  becomes 
sufficient  at  the  end  of  fourteen  days^  unless  the  ex- 
ceptions are  referred  (e) ;  and  the  Pluntiff  has,  as  be- 
fore (cQ,  six  weeks  from  the  answer  being  sufficient  to 
obtain  an  order  of  course  to  amend.  This  would  have 
expired  on  the  22nd  of  April ' 

On  the  22nd  of  May^  the  Pliuntiff  obtained  an  order 
of  course  to  amend. 

Mr.  Roupell  and  Mr.  Busk^  in  support  of  the  motion, 
contended,  that  the  order  to  amend  was  perfectly  iire- 
gular,  having  been  obtained,  after  the  22nd  of  Aprils 
as  of  course,  and  unsupported  by  the  affidavit  pointed 
out  by  the  67th  Order  otMay,  1845.  {e) 


(d)  ]6th  Order,  3/ay  1845, 
art.  31.,  Ordmet  Can.  286. 

(b)  16th  Order,  May  1645, 
art.  22,  23.,  Ord.  Can.  284.,  and 
66th  Order  of  May  1845,  Ord, 
Can.  308. 


Mr. 

(c)  16th  Order,  May  1845, 
art.  31.  $  2.,  Ordinet  Can.  286. 

(d)  66th  Order,  May  1845, 
Ord.  Can.  308. 

(e)  Ord.  Can.  308. 
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Mr.  Turner^  c&ntrd. 

The  67th  Order  does  not  apply  to  bills  of  discovery,        Pkilb 
for  it  has  reference  to   a  replication,  which  does  not    g^oDDART 
exist  in  such  cases. 

The  exceptions  having  been  abandoned  on  the  6th  of 
Marehf  the  Plaintiff's  ten  weeks  ought  not  to  be  di- 
minished Upon  the  notice  of  ilbandonment,  he  placed 
himself  in  the  same  situation  as  if  no  exceptions  had 
been  taken. 

It  would  be  very  useless  to  take  this  bill  off  the  file 
and  put  the  parties  to  the  expense  of  filing  another. 

Mitfar^M  PL  (a)  was  also  cited,  to  shew  that  a  bill 
€f  discovery  might  be  amended,  after  answer. 

The  Masteb  of  the  Bolls. 

The  Plaintiff,  by  excepting,  has  shortened  his  time 
for  amending  as  of  course.  Every  thing  that  could 
be  urged  in  favour  of  this  order  has  been  brought  for- 
ward; but  I  am  of  opinion  that  this  application  must 
be  granted.  I  consider  the  order  peremptory,  that  the 
answer  is  to  be  deemed  sufficient,  unless  the  exceptions 
are  referred  within  fourteen  days.  I  am  clearly  of 
opinion,  that  the  66th  Order  is  not  confined  to  bills  of 
relief,  but  that  it  applies  to  all  cases. 

■ 

(a)  II.  801.  (4th  ed.) 


YOL.  XL  Qq 
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1849. 


^  f  •  HOLDER  V.  DURBIN. 


Power  was       "QY  a  setdemeiit,  dated  the  llth  March  1812,  and  of 

gi?en  to  tru8-     Wm 

tees  and  their    '^^    which  Frederick  JEkins  and  John  Jeanes  Durbin 

were  trustees^  it  was  provided,  that,  if  the  trustees  or 


successors  to 
appoint  new 

trustees.  The  either  of  them  should  die,  or  be  desirous  to  be  discharged 

called  onTo  ^^^  *^®  trusts,  before  they  should  be  fully  performed, 

appoint  new  it  should  be  lawful  for  them,  or  the  survivor  of  them 

dined  to  en-  (^  ^^^  circumstances  therein  mentioned),  to  substitute, 

able  such  new  nominate,  and  appoint  any  other  person  to  be  a  trustee, 

appoint  sue-  in  the  place  of  him  so  dying  or  desirous  to  be  discharged ; 

^^^'^  with  the  like  power,  from  time  to  time,  when  there 

JLne  prac-  .  •  •  • 

tice  in  the  should  be  occasion  to  nominate,  substitute,  and  appomt 
f^^y  White  ^^^^  p^non  to  be  a  trustee,  in  the  place  or  stead  of  the 
(d^MWR,  then  present  or  other  succeeding  trustee;  and  that 
now  be  fol-°  when,  and  so  often  as,  any  new  trustee  should  be  so 
lowed.  nominated  or  appointed,  the  trust  monies  should  be  then 

transferred,  so  as  the  same  should  be  legally  vested  in 
the  new  trustee,  on  the  like  trusts  and  subject  to  the 
like  powers,  as  were  therein  contdned.  And  it  declared, 
that  every  new  trustee  should,  in  all  respects,  act  in 
executing  the  trusts,  as  fully,  in  all  respects,  and  with 
the  like  power  of  substitution,  nomination,  and  appoint- 
ment,  as  if  they  had  been  nominated  and  appointed  by 
the  setdement. 

The  trustees,  Ekitu  and  Durbin,  died,  without  having 
appointed  any  other  trustee  to  act  in  their  place.  This 
bill  was  filed  for  the  purpose  of  having  new  trustees 
named  by  the  Court ;  and  it  prayed,  that,  in  the  declsr 
ration  of  trust  to  be  executed,  there  might  be  a  power 
for  the  new  trustees  and  the  survivors  of  them,  or 
the  executors  or  administrators  of  such  survivor,  to 

appoint 
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appoint  new  trustees,  in  the  manner  and  under  the        1849. 
oiicumstances  directed  by  the  settlement,  and  also  a 
direction,  that  the  new  trustees,  now  or  thereafter  to  be 
appointed,  should  have  all  such  other  powers  and  au- 
thorities as  if  they  had  been  named  in  the  settlement. 

The  cause  came  on  upon  bill  and  answer. 

Mr.  C  P.-  Cooper  and  Mr.  Hingetton  for  the  Plain- 
tiffs. 

Mr.  Pryor  for  the  Defendants. 

Joyce  V.  Joyce  {a)f  White  v.  White  {11)^  Bowles  v. 
Weeks{c)^  Oglander  v.  OgIander(d),  Setmi  on  Decrees{e)^ 
Bayley  y.  ManseU(ff),  Brown  v.  Brown  (h),  Southwell  y. 
Ward{i),  In  the  matter  of  52  Geo^  3.  c.  101.  (A),  were 
cited. 


The  Master  of  the  Rolls.  Aug,  3. ' 

The  only  question  is,  whether  there  should  be  a 
direction  to  give  to  the  new  trustees  power  to  appoint 
other  new  trustees. 

ft 

It  is,  I  own,  difficult  for  me  to  see  a  satisfactory 
reason,  why  the  Court,  having  authority  to  appoint  new 
trustees,  should  not  have  authority  to  give  to  the  new 
trustees,  when  appointed,  those  powers,  which,  by  the 
parties  to  the  settlement,  were  considered  to  be  neces* 

sary 

1  (a)  8  ilfo%,  276.  {e)  P.  131. 

""7   lb)  BBeavan,  221.  (g)  4  Madd.  226. 

(c)  14  ^tmoM,  591.  (h)  SY.^  C.  (Ex.)  395., 

(d)  n  Law  ./.  Rep..  N.S.  (i)  Tamfyn,3H, 
C7I.439.  (k)  12  ^STmtoitf,  262. 

Qg  2 
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aaiy  for  the  perfofmanoe  and  oontinualion  ot  the  trust, 
in  the  manner  provided  hj  the  settlement;  and  in 
fFhite  V.  fFhite  (a)  I  acted  upon  the  impreflsion  that  it 
might  be  done ;  and  Sir  Anthony  Hart  seems  to  have 
done  the  like  in  Joyce  ▼•  Joyt^.  (b)  But  it  appears*  that 
the  order  which  I  made  in  fFhite  r.  fFhite  has  not 
been  approved  of  by  the  other  Judges  of  the  Court ; 
and,  finding  no  direct  authorities  for  it,  I  must,  not  only 
for  the  sake  of  uniformitj  of  dedsion,  but  to  avoid 
misleading  the  parties,  decline  to  insert  a  direction,  that 
the  new  trustees  to  be  appointed  under  the  decree 
should  have  power  to  appoint  new  trustees. 


The  decree  must  be,  in  the  ordinary  form,  for  a  re- 
ference to  the  Master  to  appoint  new  trustees  with  the 
common  directions. 


This  is  by  far  the  safest  course. 


(a)  5  Beav.  281. 


(6)  9  MoOoy,  276. 


In  re  BURCHELL. 


AprU  27,  28. 

Jfoy  7, 8. 

Aug.S. 

Great  djs-        HpHIS  was  a  petition  for  a  review  of  the  Master's 

cretion  is  a!-        1 
lowed  to  the 
Taiine  Master 


taxation. 


th 


as  to  the  items  ^    . 

ofthe  costs  of      Mr.    Turner  and    Mr.  Lewin,   in    support  of  the 

^wK^"""'  petition. 

Where,  upon  ^ 

appeal  from  Mr. 

the  Taxing 

Master,  there  appeared  considerable  difficultr  in  ascertaining  the  real  fiicts,  and 

questions  of  law  depended  upon  tliero»  the  Court  directed  an  action  to  try  the 

question. 
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Mn  MaKns  and  Mr.  Schamberff,  contra.  1849, 

In  re 

Mr.  Turner,  in  replj.  fiuKcnBLL. 

The  Mastxb  of  the  BoLLS  reserved  JQdgment 


The  Master  of  the  Bolls.  Atig.  3. 

The  PetitionerB,  Andrew  Spottiewoodetaidoihers,  were 
the  projectors  of  a  railway  company.  They  employed 
the  BespondentB  Mr.  Burchell  and  his  partners  as  their 
solicitors.  To  what  extent  such  employment  extended 
is  a  matter  in  question  between  the  parties;  but  that 
they  were  solicitors,  and  employed  as  such  by  the  Be- 
spondents,  in  relation  to  the  projected  railway,  is 
admitted. 

A  lai^e  bill  of  costs  was  incurred,  and  was  delivered 
in  October  1846,  and,  in  January  1847,  the  Petitioners 
obtained  an  order  for  the  taxation  of  that  bill.  Soon 
afterwards,  Burchell  and  his  partner  petitioned  that 
that  order  might  be  discharged,  for  various  reasons 
alleged,  or  that  they  might  be  at  liberty  to  deliver 
an  amended  or  supplemental  bill  of  costs ;  and  also  a 
further  bill  for  subsequent  business.  On  the  16th  of 
April  1847,  it  was  ordered,  that  Messrs.  JSureAtf// should 
deliver  a  supplemental  bill  of  costs,  as  to  the  matters 
not  comprised  in  the  bill  of  costs  already  delivered, 
and  a  fresh  bill  for  all  such  fees  and  disbursements  as 
they  claimed  to  be  due  to  them  subsequently  to  the 
bill  already  delivered.  Such  supplemental  and  fresh 
bills  were  accordingly  delivered. 

The  matter  went  before  the  Taxing  Master,  and  a 
great  deal  of  evidence  was  produced  before  him.     The 

Q  7  3  three 
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1840.  three  bilk  ddivered  amounted,  seveially,  to  the  buidb  of 
-^^^  3377i  Us.  9i,  309i  IZs.  4i,  and  151i  lis.  3i;  in 
BuAcRBLu  all  to  383821  I9s.  4d.  Thej  have  been  taxed  at  the 
several  sums  of  2329i.  I5s.  7d.,  121L  9s.  4d.,  and 
119L  Ss.  7d.,  amounting  together  to  25702.  Ss.  6d., 
bemg  12682,  lOs.  lOd.  less  than  the  chaxges ;  and  having 
found,  that,  on  the  balance  of  the  cash  account, 
608iL  5s.  lOd.  was  due  from  Messrs.  BurcheUy  the 
Taxing  Master  deducted  the  same  from  the  amount  of 
ihdr  bills  as  taxed,  and  found  that  1962iL  2s.  %d.  was 
due  to  them  on  account  of  their  biUs.  And  the  bills,  as 
taxed,  being  less,  hj  a  sixth  part,  than  the  bills  as  de- 
livered, he  taxed  the  Petitioners  their  costs  of  the 
reference  at  the  sum  of  215L  9s.  3<I.,  and  ultimately 
found,  that  the  sum  of  17472.  13«.  6d.  was  due  to 
Messrs.  BwrckM. 

With  the  finding  the  Petitioners  are  dissatisfied. 
They  have  presented  the  petition,  now  under  considera- 
tion, for  relief,  and  they  pray,  that  it  may  be  referred 
back  to  the  Taxing  Master  to  review  his  taxation,  and 
that  he  may  be  directed  to  disallow  various  sums  of 
money  which  he  has  allowed.  Amongst  the  several 
sums  complained  of,  there  is  one,  described  in  the  peti- 
tion as  the  charges  for  the  notices  for  the  entire  line, 
amounting  to  the  sum  of  133821,  and  which  i^pears  to 
me  to  deserve  the  most  serious  connderation,  and  an 
investigation  different  from  that  which  can  be  ^ven  to 
it  upon  merely  affidavit  evidenoe. 

I  have  examined  the  evidence  relating  to  the  other 
items  complained  of,  and  I  am  of  opinion,  that,  not* 
withstanding  some  difficulties  which  occur  as  to  the 
Master's  finding,  there  is  not  one  of  the  items  so  clearly 
erroneous,  as  to  make  it  fit  for  me  to  direct  the  Master 
to  disallow  them. 

I  have 
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I  hxve  had  some  doubt  as  to  some  iteoaa  of  the  costs       1849. 
of  taxation^  which  the  Master  has  disallowed ;  but.  con-     ^^^V'^^ 
sidexiiig  the  great  discretion  which  ought  to  be  allowed    Burchbll. 
to  the  Master^  in  the  consideration  of  charges  of  that 
sort,  I  think  that  I  ought  not,  upon  the  doubts  which 
have  occurred  to  me,  to  overrule  his  decision.    If  it 
were  not  for  the  charge  as  to  the  notices^  I  think  this 
petition  for  a  reference  back  to  the  Master  could  not  be 
sustained. 

And  as  to  those  notices,  for  which  so  large  a  sum 
was  charged,  and  for  which  74SL  19«.  6d.  has  been 
allowed  by  the  Master,  it  is  alleged,  on  the  one  hand, 
that  they  were  prepared  either  by  the  direct  orders  or 
authority  of  the  Petitioners,  or  in  the  due  discharge 
of  the  duty  imposed  upon  the  Respondents,  as  the 
attomies  or  solicitors  of  the  Petitioners,  and  with  the 
knowledge  and  approbation  of  at  least  some  of  the 
Petitioners. 

On  the  other  hand,  it  is  alleged,  that  the  Petitioners 
never  gave  any  such  authority,  and  never  employed 
the  Respondents  as  their  solicitors,  for  the  purpose  of 
preparing  these  notices,  or  as  their  solicitors  in  such  a 
manner,  as  to  make  it  their  duty,  or  properly  their 
business,  to  prepare  the  notices  without  special  order ; 
and  that,  being  without  special  order,  it  was,  under  the 
circumstances  in  which  they  were  placed,  contrary  to 
their  duty  to  prepare  the  notices,  which  proved  to  be 
of  no  use  whatever. 

After  reading  all  the  affidavits  which  have  been  filed, 
finding  considerable  difficulty  in  ascertaining  the  real 
facts,  and  some  questions  of  law  arising  upon  the 
facts,  so  far  as  they  appear  to  be  ascertained,  and  not 

Q  y  4  being 
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1849. 


Imre 

BUIICHBLL. 


bemg  tble  to  satisfy  myedf  that  tlie  Master  haa  oone 
to  a  right  eondatton,  it  appears  to  me,  that  the  qnea* 
don  ought  to  be  tried  in  an  action  (a)^  wUoh  nay  be 
brought  against  the  Petitionen»  for  the  reoorerj  of  the 
sum  which  the  Master  has  found  to  be  f due  to  the 
Beqmndent^,  on  the  suppontion  that  the  Fedtioiieri 
are  liable  for  the  payment* 

I  give  no  costs  of  the  order  of  16th  of  April  1847. 

Let  the  Petitioners  pay  the  BeqKmdent  the  difference 
between  the  sum  of  174721  13#.  5d  and  748£.  19s.  U. 
being  the  sum  of  998il  13<.  1  Id. 

(a)  See  Ju  re  AiidenoH,  10  Bemvam^  399. 


AprUn. 

Aug.Z. 

A  solicitor 
acted  for 
clients  under 
a  special 
agreement  as 
to  costSy  which 
was  doubtful. 
Held,  that 
the  Court  had 
no  jurisdiction 
to  determine 
the  construe* 
tion  and  effect 
of  the  special 
agreement  on 
petition. 


In  re  BE  ALE. 

rriHIS  was  a  petition  for  taxation. 

Mr.  Turner  in  support  of  the  petition. 

Mr.  Stintonj  contrtk. 

In  re  Ej/re  (i).  In  re  fVhitcombe  (c),  In  re  Rhodes  (d), 
In  re  Thompson  {e)y  Ex  parte  Bass,  In  the  matter  of 
Stephen  (y),  were  cited. 


The 


V  (6)  2  PhUlips,  367. 
/(e)  8  Beavan^  140. 
\    (<0  /«</.,  224. 


v/   (e)  8  Beavan^  837. 
^  fe)  8  PlhUipt,  568. 
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The  Master  of  the  Bolls,  after  hearing  the  peti-        1849. 
tion,  recommended  the  parties  to  compromise  or  refer 
the  matter. 


Mr.  Stinton  stated,  that  the  attempts  to  settle  the       ^fe3f  7. 
dispates  had  failed,  and  pressed  for  judgment. 


The  Master  of  the  Bolls.  Aug.  3. 

The  principal,  if  not  the  sole,  object  of  this  petition, 
which,  in  form,  is  a  petition  for  the  delivery  and  taxa- 
tion of  bills  of  costs,  is  to  obtain  a  decision,  upon  the 
question,  whether  the  Petitioners  are  or  are  not,  upon 
a  special  agreement  made  between  them  and  their 
solicitor,  liable  to  pay  a  bill  of  costs,  which,  in  the  ab- 
sence of  any  special  agreement,  would  have  become  due 
from  them  to  him. 

Mr.  Beak  was,  at  the  same  time,  treasurer,  receiver, 
agent,  and  solicitor  to  the  Petitioners.  His  father  had 
acted  in  the  same  capacities,  and  had  received  a  salary 
of  10/. ;  and  had  also  been  allowed  to  make  charges  for 
correspondence,  joumies,  passing  accounts  and  other 
things  of  that  kind. 

The  Bespondent  was  appointed  in  Auffust  1840, 
and  the  only  evidence  of  the  agreement,  the  effect  of 
which  is  now  in  question,  is  found  in  the  following 
order,  made  by  the  feoffees  on  the  28  th  September  in 
that  year :  —  '*  Ordered,  that  the  salary  of  the  receiver 
shall  be  increased  to  20/.  per  annum.  The  receiver 
agreeing,  in  consideration  of  such  sum,  to  transact  all 
the  business  of  the  feoffees,  without  any  professional 

charsrcs 
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1849.       chfligeB  for  the  aune,  except  the  deed^  wluch  at 
meeting  is  ordered  to  be  prepared.'' 

It  miiBt  be  owned  that  the  meaning  of  this  order  is 
open  to  conaderabk  doobt 

Mr.  Beak  bAb,  if  it  is  reasonable  to  suppose,  that  he 
contracted  to  give  his  professional  services  in  all  litigated 
matters  and  in  all  oonyeyances,  however  important,  for 
a  consideration  so  inadequate  as  twenty  pounds  a  jear. 
To  which  the  Petitioners  answer,  **  all  the  basinesB " 
must  include  business  of  every  kind,  and  any  doubt 
which  may  arise  from  the  vague  generality  of  the  ex- 
pression is  removed  by  the  subsequent  words,  ''pro- 
fessional charges,"  which  must  refer  to  professioDal 
business,  and,  by  the  exception  of  a  particular  instance 
of  conveyancing  business  then  referred  to,  which  seems 
to  prove,  that  it  would  have  been  comprised  in  the  ex- 
pression of  "  all  the  business,"  if  it  had  not  been  ex- 
pressly excepted. 

There  is  considerable  ground  of  aigument  on  both 
sides ;  and  it  seems  to  me,  that  neither  party  distinctly 
intended  that,  which  each  has  since  struggled  to  obtain. 
It  would  have  been  a  most  proper  case  for  compromise 
or  reference ;  but  I  agree  with  the  Respondent  in  think- 
ings that  on  this  petition,  I  have  not  jurisdiction  to  de- 
termine the  construction  and  effect  of  this  spedal  agree- 
ment ;  and  as  there  is  nothing  to  be  done  till  that  ques- 
tion is  decided,  I  must  dismiss  the  petition,  which  I  do 
with  regret,  and  without  costs. 
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A.  u.  ^^  /Jg  Af*^  y^/.  1849. 


/«« REMNANT.  ^^'^^ 

npHIS  was  a  petition  for  liberty  to  except  to  the  cer-  The  costs  of 
-■■    tificate  of  the  Taxing  Master.  taxation  de- 

^  pend  on  whe- 

ther one*sizth 

It  appeared,  that  from  1845  to  Felyruary  1848,  Bern-  ^i^bm  o°^    ' 
nant  was  employed  by   Taylor y   an  executor,  in  the  costs ;  and  to 
general,  affairs  of  the  executorship,  except  only  as  to  a  thjg  ^  distinc- 
dispute  with  one  Johnson.     As  to  this  matter  Remnant  ^^^^  is  to  be 
had  written  two  letters ;  but  the  subsequent  proceedings  strictly  pro- 

at  law  against  Johnson  were  conducted  by  another  soli-  ^^'®°*^ 

^  -^  charges  and 

dtor,  SmaUpiece.     In  the  result  of  the  action  and  sub-  disburae- 
sequent  proceeding  between  Taylor  and  Johnson^  Taylor  UJ^^nXnt 
became  liable  to  pay  64/.  18«.  &d.  for  costs,  and,  threats  cash  pay- 
having  been  made  to  compel  payment.  Remnant  again  payments  only 
interposed  and  acted  in  the  matter  as  solicitor  for  which  are 

__*         -_         ^j.^  ..         ,  .1  made  in  pur- 

Taylor.     He  entered  mto  a  negotiation,  but  without  suanceofthe 

success,  and  ultimately,  at  the  request  of  Taylor,  he  professional 

gave  his  undertaking  to  pay  these  costs,  and  paid  them  taken  by  the 

accordingly,  out  of  monies  of  hb  own,  he  not  having  J^jllch  hels 

at  the  time  in  hand  sufficient  monies  of  Taylor  to  pay  bound  to  per- 

the  amount.     It  appeared  that  no  monies  of  Taylor  are  sanctioned 

had  been  specifically  appropriated  or  applied  for  such  as  professional 

payments,  by 
payment.  the  general 

and  estab- 
lished  custom 
On  the  1st  of  June  Remnant  delivered  his  general  bill  and  practice 

of  costs,  containing  charges  for  his  negotiation  with  and  ^on  ouSt  to 

payment  be  entered 
and  allowed 
as  professional 
disbursements  in  the  bill  of  costs.    Other  disbursements  ought  to  be  included  ina 
separate  cash  account. 

In  a  legal  proceeding.  A,  became  liable  to  pay  60^  This  was  paid  by  B,^  his 
solicitor,  who  had  not  acted  for  A,  in  the  proceeding.  Held  that,  m  a  taxation  as 
between  A.  and  B.^  the  60/.  was  not  properly  included  in  ^.'s  fall!  of  costs,  for  the 
purpose  of  detenmning  whether  one-dizth  had  been  taxed  off,  although  it  was  pro- 
perly chargeable  as  a  cash  payment. 
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1849.        payment  to  Mtmanf  and  indndEngy  as  a  pn^eaoonal 

^^J^"^     charge,  the  8iim  of  64L  ISs.  6dl  paid  by  him  on  bdialf 

RufNAKT.     of  Taylor*     He  also  chaiged  in  the  same  acooont  a 

sum  of  282. 18««  which  had  been  paid  by  him  for  T^Iar, 

to  proctora,  for  the  expenses  of  pioTing  the  wilL 

On  the  Ist  of  July  1848,  Taylor  obtained  aa  order 
of  coarse  for  the  taxation  of  Bemnamfs  bill  of  costs, 
and  it  was  ordered,  that  Remnant  should  give  credit  for 
all  sums  of  money,  by  him  received  of  or  on  acooont  of 
Taylor t  and  that  he  should  be  at  liberty  to  charge  all 
sums  of  money,  paid  by  him  to  or  on  acoonnt  of  the 
Petitioner. 


In  the  course  of  the  taxation,  the  Taxing  Master  had 
struck  out  this  payment  of  6411 18««  6c2.  from  the  bill 
of  costs ;  but  he  allowed  it  as  a  cash  payment.  The 
omission  created  this  difference :  —  By  including  it,  less 
than  one  sixth  was  struck  ofl^  and  the  costs  of  taxation, 
under  the  act  (a),  fell  on  the  client ;  but  by  excluding 
it,  the  costs  fell  on  the  solicitor. 

The  Taxing  Master  had,  however,  allowed  the  charge^ 
of  282.  18«.  paid  to  the  proctors  to  remain  in  the  bill  as 
a  professional  item. 

Mr.  Remnant  presented  a  petition  for  liberty  to  ex« 
cept  to  the  Master's  certificate. 

He  insisted,  that  this  sum  of  64iL  18«.  6if.  ought  not 
to  have  been  excluded  from  the  bill,  in  determining 
whether  one  sixth  had  or  not  been  taxed  off,  and  that, 
therefore,  the  costs  of  the  taxation  ought  to  be  borne 
by  the  client 

Mr. 

(fl)  6  &  7  Vid.  c.  73.  «.  37. 
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Mr.  Turjur  and  Mr.  Greene  in  support  of  the  peti-        1849. 
tion.     The  Master  has  improperly  struck  out  the  item     ^*^V^ 
of  64/.  18«.  6d.  from  the  bill  of  costs.     It  is  plainly  a     Kbmnakt. 
professional  disbursement   made   by   Remnant  in  his 
character  of  solicitor^  for,  but  for  his  employment  in 
that  capacity,  he  would  never  have  been  caUed  on  to 
pay  the  amount  for  his  client.     It  therefore  comes 
within  the  terms  '^  fees^  charges,  and  disbursements  ** 
mentioned  in  the  Solicitors'  Act  (a)    The  Master  has 
allowed  the  solicitor  all  the  items  of  charge  in  respect 
to  his  undertaking  to  pay  and  his  payment  of  this  sum, 
and  for  attendance,  &C4  on  the  matter ;  but  he  has  re- 
jected the  item  of  payment  on  which  the  whole  is 
founded.     This  cannot  be  right. 

It  is  settled,  that  an  attorney  is  authorized  to  insert 
in  his  bill  the  iunount  paid  to  a  proctor  employed  by 
him  for  his  client ;  and  it  was  said,  to  be  the  constant 
course  to  consider  disbursements  of  this  description  as 
properly  forming  part  of  an  attorney's  bill ;  Franklin  v. 
Featheretonhauglu  (b)  Such  a  payment  has  been  allowed 
in  this  very  bill.  So  again,  in  this  Court,  it  was  re- 
cently held,  that  a  payment  for  his  client,  by  a  solicitor, 
of  legacy  and  probate  duty  wa6  properly  included  in  a 
bill  of  costs.  In  re  Bedson  (c).  There  is  no  distinction 
between  these  cases  and  the  present. 

[  Hie  Master  of  the  Bolls.  In  that  case  it  was 
conceded,  that,  independent  of  the  security  taken,  it  was 
properly  a  professional  charge.] 

Again,  the  solicitor  would  be  placed  in  this  difficulty, 
by  excluding  this  item.  If  he  inserted  it  in  his  bill 
delivered  it  would  be  struck  out,  and  if  he  omitted  it, 

and 

(a)  6  &  7  Vict.  e.  73.  «.87.         ^    {b)  I  Ad,  *  E.  p.  478* 
\y  (r)  9  Beapon,  5, 
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1849.       and  brought  an  action  for  his  olainii  the  answer  would 
^n^e        ^  ^^  *fc^  diflburaement,  **  You  are  not  entitled  to 
Rbm NANT.     reooYer  it,  because  it  was  not  included  in  your  bill  as 
signed  and  deUvered." 

Here  there  has  been  no  spedfic  appropriation  of 
monies  of  the  client,  and  the  payment  must,  therefore, 
be  considered  a  professional  disbursement,  properly  in- 
cluded in  the  solicitor's  bill  of  costs. 

Mr.  Walpole^  contrd.     There  is  no  dispute  as  to  the 
allowance  of  this  sum,  and  the  only  question  is,  in  which 
of  two  accounts  it  ought  to  be  inserted    The  Master  has 
come  to  a  right  conclusion  in  excluding  it  from  tlie  bill 
of  costs,  and  in  inserting  it  in  the  cash  account,  and  for 
this  reason :  —  it  is  not  a  taxable  dMunement     It  is  a 
payment,  which,  if  really  made,  the  Taking  Master  has 
no  jurisdiction  to  moderate.     The  statute  intends,  that 
a  solicitor  should  be  chained  with  the  costs  of  taxation, 
if  his  professional  charges  exceed  a  certain  limit;  the 
"  bill  and  the  demand "  of  such  attorney  is  to  be  re- 
ferred, but  the  attorney  is  to  pay  the  costs  "  if  such  bill " 
alone  exceeds  by  one  sixth  what  is  due.     An  account 
of  the  payments  made  to  the  solicitor,  and  of  the  non- 
taxable disbursements  made  by  htm  for  his  client,  is 
directed  to  be  taken,  merely  for  the  purpose  of  ascer- 
taining the  amount  really  due  to  the  solicitor,  and  not 
for  the  purpose  of  taxing  them.    In  re  Bedson  (a),  the 
present  point  was  not  argued,  and  the  decision  turned 
on  the  effect  of  the  security  given  by  the  client.   In  the 
case  of  a  proctor,  necessarily  employed  by  a  solicitor 
for  his  client,  the  case  is  different :  the  solicitor  is,  to 
some  extent  at  least,  professionally  responsible  for  the 
proceedings  which  the  proctor,  imder  his  instructions^ 
takes  for  the  client.      Though  there  was  no  appro- 
priation 

(a)  9  Beav,  5* 
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priation  in  this  case,  still  the  solicitor  had  a  large  sum        1849. 


in  hand. 

Mr.  ThimeTy  in  reply. 

7%e  Masteb  of  the  Rolls. 

It  is  very  desirable  to  have  some  fixed  rule  on  this 
subject,  in  order  to  prevent  future  litigation.  The 
Court  has  no  reason  to  complain  of  this  matter  being 
brought  forward,  it  being  one  very  fitting  for  discus- 
sion, and  not  like  some  of  those  vexatious  questions  on 
taxation,  with  which  the  time  of  the  Court  has  some- 
times been  so  uselessly  occupied. 

This  ia  certainly  a  question  of  importance,  and 
would  never  have  arisen,  if  the  legislature  had  not 
enacted,  that  where  a  certdn  amount  is  taken  ofi^  a 
solicitor's  bill  of  costs,  he  must  bear  the  costs  of  the 
taxation.  It  is  not  disputed,  that  this  sum  has  been 
paid  for  the  client,  and  the  only  question  is,  whether  it 
is  to  be  included  in  the  attorney's  bill  of  costs  and  dis- 
bursements, or  in  his  cash  account.  It  is  immaterial 
except  as  to  the  costs  of  taxation ;  if  it  be  retained 
in  the  bill  of  costs,  then  less  than  one  sixth  has  been 
taken  off,-  and  the  solicitor  would  get  his  costs  of  the 
taxation. 

There  is  another  matter  to  be  considered,  which  is 
this :  Mr.  Remnant  was  employed  in  a  mixed  character ; 
partly  as  an  attorney  in  matters  purely  professional, 
and  partly  as  agent  in  the  executorial  matters.  He  was 
acting  in  some  matters  as  attorney,  and  in  other  re- 
spects as  a  mere  agent.  But  was  he  or  not  employed 
by  reason  of  the  professional  confidence  which  the  party 
reposed  in  him  ?   Would  he  have  been  employed,  if  he 

had 


:inrt 
Bbmnant. 
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1849.       had  not  been  an  attorney  ?    If  he  was  employed  merely 

^j^^y^     ^  ^"*  attorney,  and  the  disbursement  was  made  in  that 

Rrmnant.     character,  it  would  be  a  very  different  question  from 

that  which  would  have  arisen,  if  he  had  been  a  mere 

agent.     That  does  make  a  difference. 

In  the  case  of  legacy  duty  a  party  may  pay  it  him- 
self: so  in  the  case  of  a  proctor's  bill,  it  might  just  as 
well  be  paid  by  a  party  himself,  but  both  such  pay- 
ments have,  in  a  court  of  law,  been  held  to  be  pay- 
ments made  professionally,  and  properly  included  in  a 
bill  of  costs. 

It  is  a  matter  of  great  importance.  No  doubt  the 
intention  of  the  legislature  would  be  defeated,  if  an 
attorney,  employed  as  an  agent,  were  entitled  to  bring 
every  disbursement  into  his  bill,  for  then  the  whole 
effect  of  the  rule  as  to  the  costs  of  taxation  would  be 
destroyed.  It  therefore  becomes  necessary  to  consider 
what  is  a  proper  item  on  each  occasion. 

What  are  the  facts  here?  Remtiant  was  employed 
as  the  attorney  of  Taylor,  an  executor,  to  act  in  all 
matters  connected  with  the  executorship,  with  one  ex- 
ception only.  In  that  instance,  Smallpieee  was  em- 
ployed to  recover  a  debt.  An  action  was  brought  by 
SmaUpiece,  which  was  successful,  until  it  became  neces- 
sary to  levy  for  the  debt,  when  it  appeared  there  were  no 
goods  of  the  Defendant,  and  in  subsequent  proceedings 
considerable  expenses  were  incurred,  which  Taylor  be- 
came liable  to  pay.  Remnant,  who  had  not  before 
been  concerned  in  this  matter,  was  employed  before 
the  costs  had  been  paid,  to  get  Taylor  oiit  of  the  diffi^ 
culty,  and  he  endeavoured  to  negotiate  for  an  amicable 
arrangement  of  the  matters.  He  was  then  employed  in  a 
matter  strictly  professional ;  and  he  has  been  allowed,  on 

taxation. 
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taxation,  hb  costs  for  these  matters.  It  was  neoessaiy  1849. 
to  make  arrangements  for  the  payment  of  the  costs  in**  ^^^/^^^'^^ 
curred  under  the  management  of  SmaUpiece.  Remnant  Rbmnaivt. 
imdertook  to  pay  them,  and  afterwards,  at  the  special 
request  of  Taylor ^  he  paid  the  amount,  for  the  purpose 
of  preventing  Taylor  being  distressed  by  process  for  these 
costs.  Was  not  this  a  matter  of  professional  business, 
when  all  the  former  steps  are  allowed  to  be  professional? 
The  Master  has  considered  that  the  payment  of  the 
money,  which  was  a  necessary  step  to  be  taken  in  the 
matter,  ought  to  be  taken  out  of  the  bill  of  professional 
disbursements  and  placed  in  the  cash  account.  Though 
I  cannot  see  the  reason  for  it,  I  have  so  much  reliance 
on  the  judgment  of  the  Taxing  Master,  that  I  will  not 
decide  the  point  until  I  have  communicated  with  him. 
Subject  to  that,  I  have  an  impression,  that,  according 
to  the  authorities,  I  must  consider  this  a  professional 
disbursement  which  the  Court  has  been  in  the  habit  of 
allowing  solicitors  to  insert  as  an  item  in  their  bills  of 
costs. 


The  MaSTEB  of  the  BoLLS.  June  83. 

The  Petitioner,  Mr.  Remnant^  was  employed  as  the 
attorney  and  agent  of  James  Taylor ^  in  matters  relating 
to  the  estate  of  John  Taylor^  deceased,  of  whose  will 
James  Taylor  was  sole  executor. 

In  the  result  of  an  action,  which  James  Taylor^  by 
another  attorney,  brought  against  Johnson,  Taylor  be- 
came indebted  to  Johnson,  in  the  sum  of  64/.  \%s.  6(L  for 
costs.  Some  negotiation  for  a  compromise  took  place, 
and  in  that  negotiation.  Remnant  (who  had  not  been 
attorney  in  the  action)  acted  as  solicitor  for  Taylor,  and 
made  professional  charges,  which  were  allowed  in  re- 

VOL.  XI.  R  r  spect 
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1849.       qpect  thereof.    The  attempt  to  oompromMe  fiyledy  ad 

^^^^^^     Taybr  requested  Remnant  to  paj  the  amount,  irinch 

KsmiANT.     he    did     Remnant  afterwards   deliyered  his  Idl  of 

eosts  against  Taybr,  and  therein  charged  the  smn  of 

642.  18#.  6d!.  as  a  professional  disbursement     On  tax- 

ation,  the  Master  disaUowed  it,  and  upon  this  petitioo 

.  the  question  is,  whether  that  disallowance  is  right 

It  is  not  a  question  whether  the  sum  of  64L  18i.  6^ 
ought  to  be  paid  or  aUowed  in  aooonnt  to  the  solidlor, 
who  is  admitted  to  have  paid  it  on  behalf  of  his  client 

The  only  question  is,  in  what  character  it  is  to  be 
allowed,  whether  as  a  professional  disbursement  in  the 
bill  of  costs,  or  as  a  mere  cash  payment  The  question 
would  be  of  no  importance,  on  this  occasion  at  least,  if 
it  were  not  for  the  law  relating  to  the  taxation  of  costs 
and  the  payment  of  the  costs  of  the  taxation.  If  the 
bill,  when  taxed,  be  less  by  a  sixth  part  than  the  Inll 
delivered,  the  costs  are  to  be  paid  by  the  solidtor, 
otherwise,  not ;  and  it  is  plain,  that  if  the  solicitor  in- 
cludes cash  payments,  or  advances,  or  mere  loans  of 
money,  in  his  bill  of  costs,  as  professional  disburse- 
ments, more  than  one  sixth  of  his  really  profesnonal 
chaiges  (the  proper  subject  of  taxation)  may  be  taxed 
off,  and  yet  not  so  much  as  one  sixth  of  the  amount  of 
all  the  charges  (consisting  partly  of  professional  chaiges, 
and  partly  of  cash  payments  or  advances)  may  be  taxed 
off,  and  thus  the  solicitor  may  avoid  payment  of  the 
costs  of  taxation. 

It  is  to  be  regretted  that  the  cases  on  the  subject, 
most  of  which  were  cited  and  commented  upon  at  the 
hearing,  do  not  afford  any  practical  rule.  The  case  In 
re  Bedton  (a)  was  most  relied  on  for  the  Petitioner,  but 

the 

(a)  9  Bettvant  6. 
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the  point  now  raised  was  not  then  argued  or  considered;        ij  ^_' 
the  decision  proceeded  upon  the  notion^  that  the  sum        /„  ^^ 
there  in  question  was  properly  a  professional  disburse-     Rrmsant. 
ment^  and  would,  in  the  ordinary  course,  have  been 
ajlowed  as  such.   The  only  question  raised  was,  whether 
its  admitted  character  as  a  professional  disbursement 
was  altered  by  the  security  given  for  its  payment. 

It  appears  to  me,  that  the  cases  which  have  been  de- 
cided do  not  depend  upon,  and  are  not  capable  of  being 
referred  to  any  acknowledged  general  principles ;  and  I 
have  considered  it  so  important  that  a  general  rule 
should,  if  possible,  be  established,  that  I  have  thought 
it  right  to  request  the  Taxing  Masters  to  consider  the 
subject,  with  reference  to  the  general  practice  of  the 
profession,  and  after  giving  it  their  best  attention,  to 
state  their  opinion  thereon  to  me. 


I  am  indebted  to  them  for  the  following  certificate:  — 

'<  To  the  Right  Honourable  the  Master  of  the  Rolls. 

"  In  compliance  with  your  Lordship's  directions,  we, 
the  undersigned,  beg  leave  respectfully  to  state :  — 

**  That  we  have  been  unable  to  reconcile  all  the  re- 
ported cases  with  the  actual  practice  of  the  profession, 
in  chaining  some  payments  as  professional  disburse- 
ments in  bills  of  costs,  and  others  as  payments  in  cash 
accounts.  The  practice  is  almost  universal,  to  make  a 
distinction  between  such  payments.  And  if  we  may  be 
allowed  to  state,  what,  in  our  opinion,  is  the  principle 
on  which  the  practice  of  the  profession  rests,  apart  from 
and  without  reference  to  the  reported  cases,  we  should 
state  it  as  follows,  viz.  — 

'^That  such  payments  as  the  solicitor,  in  the  due 
discharge  of  the  duty  he  has  undertaken,  is  bound 

Rr  2  to 
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1849*  to  make,  so  long  08  he  continues  to  act  as  solicitori 
^T^  "^  whether  hb  client  furnishes  him  with  money  for  the 
Rbmnamt.  purpose,  or  with  money  on  account,  or  not ;  as,  for  in- 
stance, fees  of  the  officers  of  the  Court,  fees  of  Counsel, 
expense  of  witnesses,  &c.,  and  also  such  payments  in 
general  business,  not  in  suits,  as  the  solicitor  is  looked 
upon  as  the  person  bound,  by  custom,  to  make,  as  for 
instance,  Counsel's  fees  on  abstracts  and  conveyances, 
payments  for  registers  in  proving  pedigree,  stamp 
duty  on  conveyances  and  mortgages,  charges  of  agents, 
stationers,  or  printers  employed  by  him,  &c.  are,  by 
practice  and  we  think  properly,  introduced  into  the  so- 
licitor's bill  of  fees  and  disbursements. 

**  But  that  imymcnts  which  the  solicitor  is  not  either 
by  law  bound  to  make,  or,  by  custom,  looked  upon  as 
the  person  to  make,  as,  for  instance,  purchase-monies  or 
interest  thereon,  monies  paid  into  Court,  damages  or 
costs  paid  to  opponent  parties,  bills  due  to  the  solicitors 
of  trustees,  mortgagees,  or  other  parties,  legacy  or  resi- 
duary duties,  or  other  payments  of  a  like  description, 
which  the  solicitor  makes  as  agent,  on  the  order  of  the 
client,  and  not  in  dischaige  of  his  own  duty  or  liability 
as  solicitor,  arc,  by  practice  and  we  think  properly, 
charged  in  the  cash  account. 

"  We  think  also,  that  the  question  whether  such 
payments  are  professional  disbursements  or  otherwise, 
is  not  affected  by  the  state  of  the  cash  account  between 
the  solicitor  and  the  client;  and  that  (for  instance) 
Counsel's  fees  would  not  the  less  properly  be  introduced 
into  the  bill  of  costs  as  a  professional  disbursement, 
because  the  client  may  have  given  money  expressly  for 
paying  them ;  and  that  purchase  money  or  damages 
would  not  be  properly  so  introduced,  notwithstanding 

the 
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the  solicitor  may  have  advanced  the  money  out  of  his        1849. 
own  funds. 


In  re 
Remnant. 


**  We  have  availed  ourselves  of  your  Lordship's  per- 
mission to  state  our  opinion  without  reference  to  the 
decided  cases^  some  of  which,  we  are  aware,  are  not 
quite  in  accordance  with  it ;  but  we  are  satisfied,  that 
although  instances  may,  no  doubt,  be  produced  to  the 
contrary,  the  general  practice  of  the  profession  is  in 
accordance  with  the  principle  we  have  above  stated. 

Philip  Martineau. 
John  fFainwright 
"  Taxing  Masters'  Office,  //.  i?.  Baines. 

20th  June^  1849.  Joseph  Parkes. 

Richard  Mills* 
Robert  B.  FoUett.'' 

From  this  certificate,  and  from  the  inquiries  which  I 
have  made,  it  appears  to  me,  that  it  is  the  practice  of 
solicitors,  who  may  have  to  pay  or  advance  money  on 
behalf  of  their  clients,  carefully  to  distinguish  such 
professional  disbursements  as  ought  to  be  entered  in 
their  bills  of  costs,  from  such  other  advances  or  pay- 
ments, as  ought  to  be  entered  only  in  their  cnsh  ac- 
counts, as  cash  payments  or  advances.  And  it  seems 
to  me  a  very  reasonable  and  proper  rule,  that  those 
payments  only,  which  are  made  in  pursuance  of  the 
professional  duty  undertaken  by  the  solicitor,  and  which 
he  is  bound  to  perform,  or  which  are  sanctioned  as 
professional  payments,  by  the  general  and  established 
custom  and  practice  of  the  profession,  ought  to  be 
entered  or  allowed  as  professional  disbursements  in  the 
bill  of  costs.  And,  considering  that  the  sum  of 
64/.  18«.  6dl  now  in  question,  was  not  a  sum  which  it 
was  incumbent  on  the  solicitor  to  pay  in  the  discharge 
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1849. 


In  re 
Remnant. 


of  Yob  professional  duty,  and  that  it  is  not  the  practice 
or  custom  of  the  profession  to  consider  such  a  payment 
as  a  professional  disbursement,  but  only  as  a  cash 
payments  I  have  come  to  the  conclusion,  (not  in  ac- 
cordance with  my  first  impression)  that  the  Taxing 
Master's  certificate  is  right,  and  that  the  petition  most 
be  dismissed. 

No  costs. 


Apru  26* 

A  motion  by 
a  Defendant 
for  a  Receiyer 
18  irregular, 
even  in  a  case 
where  one 
executor  filed 
a  bill  against 
his  co-execu- 
tor, insisting 
that  a  Re- 
ceiver was 
necessary. 


ROBINSON  V.  HADLEY. 

npHE  testator,  by  his  will,  appointed  Robinson  and 
-*-    Hadley  executors,  and  he  declared  that  they  should 
account  to  his  estate  for  the  sums  due  from  them  to 
him.     They  both  proved  the  will. 

Robinson  filed  this  bill  agaii^t  Hadley  his  co-exe-^ 
cutor,  and  i^inst  the  parties  beneficially  entitled  under 
the  will,  alleging  that  Hadley  had  misapplied  the  assets, 
and  that  it  was  proper  that  a  Receiver  should  be  ap- 
pointed. The  bill  prayed  an  account,  and  for  an  in« 
junction,  and  Receiver. 


Hadley f  by  his  answer,  stated,  that  the  Plaintiff  was 
indebted  on  bond  to  the  testator,  at  the  time  of  his 
death,  in  the  sum  of  300Z.,  and  which  sum  still  remained 
unpaid.  The  Defendant  made  out,  that,  after  retaining 
a  debt  due  to  himself,  no  balance  remained  in  his  hands, 
but  he  stated,  that  most  of  the  debts  and  the  legacies 
still  remained  unpaid. 


The  Defendant  now  moved  for  a  Receiver. 


Mr. 
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Mr.  Glasse,  in  support  of  the  motion.  This  is  a  spe- 
cial case :  the  Plaintiff  asks  for  a  Receiver  to  protect 
the  estate,  and,  therefore,  submits  to  one  being  ap- 
pointed. The  Defendant  concurs  in  thinking  it  expe- 
dient, and  as  neither  party  is  beneficially  interested, 
there  is  no  reason  why  the  Court  should  not  interfere 
and  protect  the  outstanding  estate.  A  debt  is  due 
from  the  Plaintiff,  which,  unless  a  Receiver  be  ap- 
pointed, he  will  not  pay. 


616 


1849. 


Robinson 

V. 

IIadlbt. 


Mr.  S.  JcmieSy  contrhy  contended,  that  it  was  con- 
trary to  all  the  rules  of  practice  for  a  Defendant  to 
move  for  a  Receiver,  (a)  He  also  argued,  that,  under 
the  circumstances  which  he  stated,  a  Receiver  was  not 
required,  and  objected  that  no  affidavit  had  been  filed 
in  support  of  the  motion. 

The  Master  of  the  Rolls.  This  is  a  novel  appli- 
cation. The  usual  rule  is,  that  if  a  Defendant  requires 
a  Receiver  against  the  Plaintiff,  he  must  file  a  cross  bilL 
Let  the  motion  stand  over,  to  see  if  any  authority  can 
be  found  for  such  an  application  and  to  file  an  affidavit. 


The  motion  was  again  brought  forward. 


MatfZ 


Mx.  Gkuse  in  support  of  the  motion. 
Mr.  S.  James,  contra. 


V 


V. 


(b)  was  cited. 


The 


(a)  See    the    judgment    in      y  (b)  2  Dickens,  778. 
Brown  v.  Newall,  2  MyL  ^  Cr, 
p.  568. 
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1849. 


Robinson 

V. 

Hadlky. 
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The  Masteb  of  the  BOLLS. 

This  is  a  singular  case.  The  Plaintiff  and  one  of 
the  Defendants  are  co-executors.  The  other  Defend- 
ants, who  are  the  persons  interested  in  the  estate, 
take  no  proceedings,  but  the  Plaintiff,  one  of  the  exe- 
cutors, files  his  bill,  complaining  of  the  conduct  of  his 
co-executor,  and  stating  tliat  it  is  proper  that  a  Re- 
ceiver should  be  appointed,  and  he  prays  for  one  by 
his  bilL  The  Defendant  having  put  in  his  answer,  the 
Plaintiff  finds,  that  there  is  no  reason  for  asking  for 
a  Receiver  against  him,  and  he  not  only  refuses  to 
move  for  a  Receiver,  but  opposes  the  endeavour  made 
by  the  Defendant  to  have  one  appointed. 


The  Defendant,  finding  the  Plaintiff  does  not  move, 
thinks  fit  to  give  this  notice  of  motion  for  a  Receiver, 
and  states  some  reasons  why  one  should  be  appointed. 

I  do  not  enter  into  these  reasons,  because  I  am  of 
opinion,  in  the  absence  of  all  authority,  that  I  have  no 
right,  at  the  instance  of  a  Defendant,  to  grant  a  Re- 
ceiver. The  Plaintiff,  though  he  asks  for  a  Receiver  by 
his  bill,  opposes  the  appointment  of  one,  and  yet  asks 
for  his  costs.     I  shall  give  none. 

Mr.  S,  James  asked  that  the  costs  might  be  costs  in 
the  cause. 


The  Master  of  the  Rolls. 
I  give  no  directions  as  to  costs. 


v/ 
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1849. 

FLETCHER  r.  MOORE.  jnig  la. 

TWO  suits  were  filed  ia  the  name  of  an  infant  bv  Pending  the 
different  next  friends.  *    "*"!!'/'["* 

cncc  to  iQ* 
quire  which 
On  the  26th  of  June^  the  Vice- Chancellor  of  England  of  two  suits 

made  an  order,  referring  it  to  the  Master  to  ascertain  ficiaMt  ia"^' 
which  of  the  two  suits  it  was  most  for  the  infant  Plain-  irregular  to 

tiff's  benefit  should  be  prosecuted.  order  of 

course  to 
On  the  20th,  an  order  of  course  was  obtained  in  the  ^niend. 

second  cause  for  leave  to  amend,  and  the  bill  was  of  the  Uolls 
amended  on  the  same  day,  but  upon  the  application  for  hasnotautho- 

•^  *  *^*  nty  to  order 

this  order,  the  order  of  reference  had  been  suppressed,     irregular 

amendments 

Mr.  Turner  and  Mr.  Webster  now  moved  to  discharsce  *^'T  '*^i*^" 

o     ofTtheiUein 

the  order  to  amend,  on  the  ground,  first,  that  it  inter-  a  V.  C.'s 
fered  with  the  existing  reference;  and,  secondly,  be-  ^*"*^' 
cause  the  party  obtaining  it  had  suppressed  a  material 
fact. 

Mr.  Rovpell  and  Mr.  Milne^  contrh,  insisted  that  the 
order  of  reference  did  not  stay  the  proceeding  in  the 
suit  {a) ;  that,  therefore,  it  was  competent  to  the  party 
to  render  the  suit  more  effective,  and  that  the  sup- 
pression was  therefore  immaterial. 

The  Masteb  of  the  Bolls  thought  it  clear,  that  the 
state  of  circumstances  was  altered  by  the  amendment, 
and  that  the  order  was  irregular ;  but  he  said,  that  he 
could  not  order  the  amendment  to  be  taken  off  the  file, 
as  the  cause  was  attached  to  another  branch  of  the 
Court,  (ft) 

(a)  See  Wetthi/  v.  Wettbtf^  1  (6)  See  Edge  ▼.  DuTce,  10 

De  Gcx  Sf  Sm,  ^\0,  \  VinACamp^  Beavan,  184.,   and  Goodale  v. 

bell  T.  Campbell^  Reg.  Lib.  1835,  Gawlhom^  \Mac.  4*  Gor.  319. 
A.  fol.  312. 
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1848.     C^^ia^,.:f^^^J^^^^ 


Atig.  5. 7.  REYNELL  v.  SPRYE.  (a) 

A.  B.  wrote  np  HE  particulars  of  this  case  are  mentioned  in  a  former 
letter  to  Wb  "  volume  (ft),  where  the  proceedings  on  a  motion  for 

solicitor,  in      the  production  of  documents  are  reported. 

order  that 

such  solidtor 

might  write  a        Further  discovery  having  been  obtained,  it  appeared, 

to°him  to*  *^*  *^®  Defendant  Young  had  in  his  possession  Sprye^s 

be  shewn  to  draft  of  the  letter  of  April  1844,  mentioned  in  the 

thereby  in-  *  former  report,  and  that  Sprye  had  written  a  draft  of 

duce  him  to  another  letter  of  12th  May,  1843,  and  sent  it  to  Young, 

contract.   On  i&  order  that  Youny,  if  he  conaurred,  might  copy  and 

^  ^d^  th  ^^  -  ^^^  ^^  ^  'S^PHf^*  ^  ^  letter  emanating  from  Young, 
tract  for  fraud,  with  a  view  to  Sprye^s  forwarding  it  to  Sir  Thomas 
Sltcltor  wtw  *  jB«ynrf/.  This  letter  was  sent  by  Young  to  Sprye,  and 
bound  to  pro-  by  Sprye  to  Sir  Thomtu  Reynell,  and  was  mainly  in- 
letter,  but  not  strumental  in  procuring  for  Sprye  the  conveyance  of 
the  other  cor-  the  first  moiety  of  the  estate. 

respondence 
between  him- 
self and  his  rpjj^  Plaintiff  now  moved  for  the  production  of  the 
client.  '^ 

Order  for      draft  of  the  letter  of  April  1844,  the  letter  of  the  12th 

mS^on  ad-  ^^  ^^V  ^^^»  *^®  ^^^  ^^  ^*>  *®  P^^^  ^^  attorney 
missions  in  an  of  July  1843,  and  all  the  correspondence  between  Sprye 

prior  to  the      ^^^  Young  not  ordered  to  be  produced  on  the  former 

amendment        occasion. 

of  the  bill,  but 

which  did  not 

vary  the  case.  Mr.  Shapter,  for  the  Plaintiff,  asked  for  their  pro- 
duction, upon  the  same  principle  that  the  letter  of 
April  1844  had  formerly  been  ordered  to  be  produced* 
He  contended,  that  it  appeared  from  the  concoction  of 
two  such  material  letters,  and  from  the  general  xiature 
of  the  case,  that  Young  had  acted  in  a  fraudulent  and 
unprofessional  manner,  and  not  according  to  the  usual 

mode 

(a)  Ex  rekUhne,  (b)  10  Beacon^  61. 
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mode  of  dealing  between  solicitor  and  cUent*.  That  he  1848. 
had  acted  as  the  tool  rather  than  as  the  'solicitor  of 
Sprye  ;  and  that,  therefore,  the  Plaintiff  was  entitled  to 
a  production  not  only  of  the  two  letters,  but  of  all  the 
correspondence  which  had  passed  between  Young  and 
Sprye. 

Mr.  TurTier  and  Mr.  Stinion,  for  the  Defendant 
Sprye,  and  Mr.  Terrell  for  the  Defendant  Youny, 
opposed  the  production,  on  the  ground  that  the  docu- 
ments were  privileged  communications  between  a  solicitor 
and  his  client,  and  they  contended,  that  a  mere  all^ation 
of  fraud  was  not  sufficient  to  induce  the  Court  to  break 
through  the  general  rule :   Greenouyh  v.  GaskelL  (a) 

They  objected,  that  the  Plaintiff  had  amended  his 
bill  since  the  last  answer,  and  therefore,  could  not  now 
move  for  production :  Haverjield  v.  Pyman.  (&) 

Mr.  Shapter  in  reply.  In  Haverjield  y.  Pyman,  the 
amendments  altogether  altered  the  issue  between  the 
parties ;  but  in  the  present  instance,  the  case  is  not  at  all 
varied  by  the  amendment. 

The  Master  of  the  Bolls. 

The  solicitor  acting  as  particepe  criminis,  and  not  in 
the  true  relationslup  of  solicitor  and  client,  is  bound 
to  produce  the  documents  concocted  between  him  and 
his  client.  That  was  the  ground  on  which  I  made  the 
former  order.  I  think  the  Defendant  must  produce  the 
draft;  of  the  letter  of  April  1844,  and  the  letter  of  the 
12th  of  May  1843,  and  the  power  of  attorney,  but  not 
the  other  correspondence. 

y     (a)  1  Mjfk  4*  iT.  98.  W  (b)  S  Phiil.  202. 

Note. — At  the  hearing  of  the  cause,  before  Sir  J,  Wigram^  V.  C, 
in  1849,  the  transaction  was  set  aside. 
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1848. 

Dec.  9  In  re  BAINBRI66E. 

Upon  a  tax-  A     COMMON  order  for  taxation  having  been  made, 

ation,  a  soli-  ^^  the  solicitor  put  in  an  insufficient  answer  or  ex- 

insufficient  amination  to  the  interrogatories  allowed  by  the  Taxing 

examination.  Master.     The  Master  so  certified  on  the  26th  of  Julv 

He  was  or- 

dered,  on  1848,  and  the  client  thereupon  obtained  the  four  day 

S^c^JTstro^^  Older,  that  the  soUcitor  should,  within  four  days,  put  in 

casioned  his  examination,  or  in  default  stand  conmiitted.     The 

ofThe  four  solicitor  then  put  in  a  sufficient  answer. 

day  order  and 

oftheapplica-        m-.^,,  ^  •<•  •■«• 

tion.  Mr.  Amphletti  now  moved,  on  notice,  for  an  order  for 

the  taxation  of  the  costs  occasioned  by  Bainbrigge  having 
filed  an  insufficient  answer  or  examination  to  the  in- 
terrogatories allowed  by  the  Taxing  Master,  and  the 
costs  of  obtaining  the  four  day  order  and  of  this  appli- 
cation. He  cited  Hubbard  v.  Hewlett  {a)y  2  SmztkU 
Pr.  148.  (A),  and  2  DanielVs  Pr.  (c). 

The  M  ASTEB  of  the  ROLLS. 

I  do  not  wish  to  introduce  any  new  practice.  Let 
the  usual  order  be  made. 

V  (a)  2  Madd.  469.  see  RafMttt  t.  Rabitts,  Z  Y,  ^ 

(6)  3rd  ed.  ColL  {Ex.)  69. 

^f  (c)  P.  1135.  (2d  ed.);   and 

Ordrr. 

Tax  the  client's  costs  occasioned  by  Boinhrigge  hsving  filed  an 
insufficient  answer,  and  the  costs  of  and  occasioned  by  the  obtaining 
the  four  day  order  and  of  this  application  and  relating  thereto,  and 
let  the  amount  be  paid  by  Bmnbrigge.  —  Reg.  Lib.  1847  A,  fol.  bob* 
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W V.  B .  JprU  18. 

npHE  testatori  in  this  case,  gave  his  personal  estate  Bequest  in 
-*■   to  trustees,  upon  trust,  as  to  one  fourth,  "  to  pay  f^^i'fj^^if  ^g 
the  yearly  and  other  dividends  and  proceeds  thereof  should  not 
into  the  proper  hands  of  T.  fV.  the  younger,  to  the  in-  j^    ;^„j  ^f^^^ 
tent  that  the  same  might  be  a  provision  for  his  personal  such  forfeiture 
maintenance  and  support  during  his  natural  life,  if  he  t^j^en  place, 

should  not  have,  in  his  the  testator's  lifetime,  married  or  *"^  after  the 

,  ,  ,         decease  of  A.^ 

cohabited  with,  or  have  had  any  child  or  children  since  in  trust  for 
the  year  1826,  or  after  his  decease  he  should  not  marry  jr'^l^lZ  ^ 
or  cohabit  with  Susanna  B.  and  Harriett  -B.,  or  any  aforesaid)  and 
other  of  the  daughters  or  daughter  of  G.  C.  5.,  then  or  ^'  ^y  ^^y^^^ 
late  of  F.  in  the  county  of  Kenty  soapboiler."    And  the  woman  timn 
testator  declared  that  the  same  should  not  be  subject  or  ji,  married* 
liable  to  anticipation.  ^fT^^i^'  * 

^  Held,  that  A, 

was  still  eu- 

And  from  and  after  any  such  forfeiture  should  have  \       ^^ 

*  ^  income. 

taken  place,  the  testator  directed  his  trustees  to  lay  out 
the  same,  and  after  the  decease  of  71  W.  the  younger, 
upon  certain  trusts  for  the  widow  of  T.  fT.,  except 
as  aforesaid,  and  his  children  by  any  other  woman 
or  women  other  than  and  except  Susanna  B.  and 
Harriett  B.,  or  any  other  of  the  daughters  or  daughter 
of  the  said  G.  C.  B. 


The  testator  died  on  the  10th  of  March  1831,  and,  on 
the  20th  of  October  1831,  T.  W.  the  younger  married 
Harriett  B, 

The  fund  being  in  Court,  T.  W.  the  younger  pre- 
sented a  petition  for  payment,  and  the  question  was, 

whether 
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V, 

B 


1849.       whether  the  life  interest  of  T.  W.  the  younger  had  beoi 
^  ^  forfeited  by  his  marriage  with  H.  B. 


Mr.  Turner  and  Mr.  Lloyd  in  support  of  the  peti- 
tion. 

Mr.  Chandkss,  for  the  executors,  ai^ed  that  the  in- 
terest of  the  legatee  had  ceased. 

Sir  W.  Riddell  for  another  party. 

Camyns*  Dig,  *  Condition,*  Littleton,  ^  Ettatet  upon 
Condition,*  Hepworth  v.  Taylor  (a),  were  cited. 

The  Ma8T£B  of  the  BOLLS   held  that  T.  IT.  was 
still  entitled  to  the  income,  and  ordered  accordingly. 


\/(«) 


1  Cox^  112. 


Reg.  Lib..  1848,  B.  fol.  730.' 
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^^-^2^-.^2iC,^-t_  X^  /^^e^^ .  :rjj-.  1849- 


CLARK  i;.  JAQUES. '  ^^^  22. 

A    MOTION  was  made  in  this  cause  on  behalf  of  Costs  of  a 

-^^  ThomoB  6r.  Jaques.  and  directed  a^rainst  his  former  po^i^"  ™«y 

•*  ^  be  given 

solicitor^  T.  A.  F,  R,,  but  the  notice  of  motion  did  not  ask  though  not 
for  the  costs  of  the  motion.     After  the  merits  had  been  Jhe  notice^of 
disposed  of,  motion. 

Mr.  Lemn,  who  appeared  in  support  of  the  motion^ 
asked  for  the  costs. 

Mr.  SouthgcUe,  contra,  for  T.  A.  F.  R.,  objected  that 
the  costs,  not  having  been  asked  for  by  the  notice  of 
motion,  could  not  be  given,  (a) 

The  Masteb  of  tlie  Rolls  said  there  had  been  a 
case  before  the  Lord  Chancellor,  in  which  he  thought 
that  the  Court  could  give  costs,  though  not  asked  for 
by  the  notice  of  motion. 

He  gave  the  costs  in  this  case,  and  directed  them  to 
be  set  off  against  some  costs  directed  to  be  paid  to 
7.  A.  F.  R.,  out  of  TTiomas  G.  Jaques^s  fund  by  a  former 
order.  (6) 

>/      (a)  See  Mann  y.  King,  18  Vei.  1 18."(3d  ed.) ;  and  Lard  Potior* 

\J  296. ;  Cox  ▼.  AlUnghamy  3  Mad,  Ungton  y.  Graham,  4  L,  /.  (N.  S.) 

393. ;  and  Holden  v.  Ki^naston,  Ch.  p.  241. 

\f  2  Beav.  p.  207. ;  but  see  Lei-  (b)  Reg.  Lib.  1848,  A.  fol. 

cetter  y.  Leicester,  I  SmiihU  Pract,  145 1. 
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1848. 


Dee.  1«. 


LAUTOUB  V.  HOLCOMBE  (a> 


Proceedingf 
in  a  second 
suit  were 
stayed,  until 
the  costs  of  a 
former  suit 
for  the  same 
purpose  had 
been  paid. 
After  great 
delay,  the 
Court  or' 
dered,  that, 
unless  the 
costs  were 
paid  within  a 
limited  time, 
the  bill  should 
stand  dis- 
miised. 


^^HIS  was  a  bill  filed  by  an  uncertificated  bankrapt 
-^  against  his  assignees  and  a  purchaser  from  them, 
to  set  aside  the  purchase.  A  former  bill  for  the  same 
purpose  had  been  dismissed  with  costs.  These  being 
unpaid,  Holcombe,  on  the  14th  of  November  1845,  ob- 
tained an  order  to  stay  all  proceedings  in  this  second 
suit,  as  regarded  him,  until  the  Plaintiff  had  paid  the 
Costs  of  the  former  suit  {b) ;  and  it  was  ordered,  that 
Holcombe  should  have  twelve  dajs  to  demur,  and  six 
weeks  to  plead  or  answer  from  the  payment  of  such 
costs. 

In  1847,  the  assignees  obtained  an  order  to  dismiss 
the  suit  as  against  them  for  want  of  prosecution ;  and, 
the  costs  of  the  former  suit  still  remaining  unpaid. 


Mr.  Cole,  on  behalf  of  Holcombe,  now  moved,  that 
unless  the  Plaintiff  paid  the  costs  before  Hilary  term 
the  bill  should  stand  dismissed. 

The  Plaintiff  did  not  appear. 

The  Master  of  the  Rolls  said  that  this  was  reason- 
able, and  ordered  accordingly. 

(«r)  10  Beaton,  856.  Beavan,  C23.,  and  the  cases  in 

{b)  See  Aitree  t.  Hordcm,  5      the  note  p.  628. 
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I 


In  re  JOSEPH'S  WiU.  -WorcA  9. 

In  re  10  &  11  Vict.  c.  96. 

N  this  case^  the  testator  died  in  I8285  and  his  exe-  Executors 
cutors  had  paid  into  Court  a  sum  of  money,  under  f^"©  Court 
the  Trustees  Indemnity  Act  (a),  to  an  account,  headed  ""^^^  '^^ 
as  follows  :  —  "  /n  the  Matter  of  the  trusts  of  the  will  demnity  Act, 

of  Samuel  Joseph,  deceased/*  fo  ap  account 

headed, "  In 
the  matter  of 

A  petition  was  now  presented  by  the  party  clwming  J{j®  ^^f  ©f*^ 
to  be  beneficially  interested  for  payment  of  the  fiind.       S.  J."    The 

Court  held, 
that  the  ac- 

Mr.  J.  H.  Palmer,  in  support  of  the  petition.  count  was  too 

general  to 
enable  it  to 

Mr.  Shapter,  for  the  executors,  »^'  ""^^^  '**^* 

^  statute. 

Obseira- 

The  Master  of  the  Rolls.  l£t  oVa^Ii?^ 

I  can  make  no  order  on  this  petition.  modc'o? pro- 

ceeding under 

A  trustee  who  pays  a  fund  into  Court  to  a  particular 
account,  will  be  exonerated  as  to  that  sum ;  but  where 
it  is  paid  to  the  account  of  a  testator's  will  generally,  it 
leads  to  a  general  administration  of  the  estate.  The 
matter  is  left  too  vague  and  indefinite  for  the  Court  to 
act  upon  under  this  Act  of  Parliament ;  for  it  inyolves 
the  necessity  of  seeing  to  the  payment  of  the  debts,  and 
to  the  due  administration  of  the  estate. 

I  cannot  pay  the  fund  back  again ;  but  I  will  now 
do  that  which  I  have  done  on  former  occasions,  namely, 

give 
(a)  10  &  11  rid.  c.  Od.  extended  by  the  12  St  13  Vict.  c.  74. 

Vol.  XL  S  s 
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1850.       give  leave  to  the  executors  to  apply  for  a  transfer  of 
^nre^     *^®  fund,  from  the  account  which  is  too  general,  to  a 
Joseph's      particular  account,  so  that  they  may  have  the  benefit  of 
this  very  useful  act  of  parliament 

In  proceeding  under  this  Act,  I  conceive  an  exe- 
cutor must  take  on  himself  the  responsibility  of  saying 
tliat  the  fund  belongs  to  those  to  whose  particular  ac- 
count he  desires  the  fund  to  be  carried,  but  that  he 
declines  to  take  on  himself  the  responsibility  of  ascer- 
taining the  persons  or  making  the  payment.  It  is  very 
important  that  this  distinction  should  be  generally 
known. 

Mr.  Shapter  said  he  would  now  consent  to  the 
transfer. 

The  Master  of  the  Rolls.  You  must  make  a  dis- 
tinct application  for  that  purpose. 
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1849. 


LAWSON  V.  RICKETTS.  Jf^ne  2. 

nPHE  following  rules  of  practice  have  several  times  ^^^^  of  prac- 

-**    been  stated  bj  the  Master  of  the  Rolls  on  this  plications  to 

and  other  applications  to  dischare^e  a  Receiver  and  va-  ^^'^c^^a^ge  Re- 

^*    ^  o  ^  ceivers  and 

cate  his  recognizances,  (a)    It  is  convenient  that  they  vacate  their 
should  be  generaUy  known.  recognizancea. 

balance  is  to 

First.  K  the  order  directs  the  payment  of  the  balance  court,  the 

into  Court,  the  same  order  mav  direct  the  recognizance  *®™®  ^^^^^  . 

"  •        r^  ^^y  "*''cct  the 

to  be  vacated  upon  payment  of  such  bahmce  into  Court,  recognizances 

such  payment  being  shewn  by  the  certificate  of  the  f**)*^/"/^*^' 

Accountant-Creneral.  balance  is  to 

be  paid  in  any 
other  mode,  a 

Second.    But  if  the  payment  is  directed  to  be  made  second  appli- 
to  a  person,  or  in  any  other  mode  than  into  Court,  then,  comes  neces- 
after  the  payment  has  been  made,  it  is  to  be  proved,  "a^y. 
and  a  second  petition  is  necessary  for  the  purpose  of 
obtaining  an  order  to  vacate  the  recognizances  upon  the 
proof  being  given.     On  the  second  occasion,  however, 
the  matter  need  not  be  mentioned  in  court,  but  the 
petition  being  left  at  the  Secretary's  office,  together  with 
proper  evidence  of  the  payment  of  the  balance,  the  order 
will  be  made  without  further  attendance. 

1 
y  (11)  See  2  DanieWi  Pr.  1629.  (2d  ed.) 
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ABATEMENT. 
See  Parties,  1.  4. 

ACCOUNT. 
See  Suing  on  Behalf,  &c. 

ACCOUNTANT-GENERAL. 
See  Separate  Account. 

.    ACTION  AT  LAW. 

See  Costs,  I*. 
Ejectment. 

Supplemental  Bill,  2. 
Taxation,  18. 

ADMINISTRATION. 

See  Costs,  8.  10,  11. 
Creditors'  Suit. 
Tenant  for  Life. 
Trust. 

ADMINISTRATOR. 
See  Fraud,  1. 


AFFIDAVIT. 

See  Practice. 

ALIEN. 

1.  By  the  settlement  made  on  the 
marriage  of  an  English  lady  with 
a  foreigner,  her  Bank  annuities 
were  settled  in  trust  for  her,  her 
husband,  and  their  children;  and 
her  real  estates  w^re  directed  to 
be  sold  and  the  produce  held  on 
similar  trusts.  And  it  was  agreed 
between  all  the  parties,  and  the 
husband  covenanted,  that  in  case 
any  real  or  personal  estate  should 
vest  in  the  wife,  or  in  him  in  her 
right,  he,  as  far  as  he  lawfully 
could,  would,  either  alone  or  in 
concurrence  with  his  wife,  settle 
the  same  upon  the  trusts,  and  sub- 
ject to  the  powers,  &c.  therein 
expressed  concerning  the  Bank 
annuities.  Real  estates  descended 
on  the  wife.  The  husband  and 
some  of  the  children  were  aliens. 
Held,  that  the  lands  descended 
were  bound  by  the  covenant,  and 
Ss  3  that 
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that  they  ought  to  be  sold  and 
the  produce  invested  on  the  same 
trusts  as  the  Bank  annuities.  Mas^ 
ier  V.  De  Croismar.        Page  184 

2.  A  patentee  apph'ed  to  the  Court 
of  Chancery  to  stay  all  proceed- 
ings on  a  scirejacias  to  repeal 
the  patent,  or  that  a  nolle  prosequi 
might  be  entered,  on  the  ground, 
that  the  prosecutor  was  an  alien : 
Held,  that  the  Court  had  no  au- 
thority to  interfere  in  the  matter. 
The  Queen  v.  Prosser.  306 

3.  An  illegal  monopoly  is  a  public 
grievance,  and  the  Crown  having 
been  informed  of  such  a  grievance, 
and  having  the  power  and  duty  to 
remove  it,  if  it  be  such,  ought  not 
to  be  disabled  from  directing  the 
necessary  proceedings  to  ascertain 
the  truth,  because  the  information 
was  given  by  an  alien.  Ibid. 

AMENDMENT. 

1.  A  Defendant  put  in  an  insufficient 
answer,  and  the  Plaintiff  obtained 
an  order  of  course  to  amend, 
and  that  the  Defendant  might 
answer  the  amendments  and  ex- 
ceptions together.  No  amend- 
ment was  made  within  fourteen 
days.  Held,  that  a  second  order 
to  amend  could  not  be  obtained, 
ex  parte.    Dolly  v.  Challin.      61 

2.  Under  all  orders  to  amend  a 
Plaintiff  must  amend  within  four- 
teen days,  as  where  he  obtains 
leave  to  amend  on  the  allowance 
of  a  demurrer,  and  no  time  is  then 
limited.  Semble.  Armilstead  v. 
Durham.  428 


3.  The  66th  Order  of  May  1845  is 
applicable  to  bills  of  discovery. 
PeUe  V.  Skoddart.  Page  591 

4.  A  Plaintiff  took  exceptions,  which 
he  gave  notice  of  abandoning: 
Held  that  he  had  thereby  short- 
ened the  time  allowed  for  amend- 
ing as  of  course.  Ibid. 

5.  A  Plaintiff,  afler  the  time  allowed, 
obtained  an  order  of  course  to 
amend.  The  order  was  discharged 
with  costs,  and  the  amended  bill 
was  ordered  to  be  taken  off  the 
file.  IbicL 

6.  Pending  the  usual  reference  to 
enquire  which  of  two  suits  is  most 
beneficial,  it  is  irregular  to  obtain 
an  order  of  course  to  amend. 
Fletcher  v.  Moore,  617 

ANSWER. 

1.  The  first  application  for  time  to 
answer  is  not  of  course,  but  must 
(unless  the  facts  be  admitted  by 
the  Plaintiff)  be  supported  by 
affidavit  shewing  sufficient  cause 
and  due  diligence.  Brown  v. 
Lee.  162 

2.  A  Defendant  submitting  to  an- 
swer, cannot  avail  himself  of  the 
38th  Order  of  August  1841,  and 
decline  to  answer  part  of  the  bill, 
on  the  ground  that  the  bill  is 
wholly  demurrable.  Fisher  v. 
Price.  194 

See  Production  of  Documents,  7. 

APPROPRIATION. 
See  Costs,  10. 

ARBI- 
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ARBITRATION. 
Upon  a  reference  by  order  of  this 
Court,  the  award  may  be  enforced 
before  it  has  been  made  a  rule  of 
Court,     Wood  V.  launton. 

Pdge  449 

ASSIGNEE  PENDENTE  LITE. 
See  Parties,  5. 

ATTACHMENT. 

Writs  of  attachment  for  want  of 
answer,  though  regularly  issued, 
discharged,  and  time  given  the 
Defendants  to  answer  on  payment 
of  costS)  the  Defendants  having 
had  reasonable  grounds  for  think- 
ing, that  an  answer  would  not  be 
required  without  previous  intima- 
tion.    Siderfield  v.  Thatcher.  201 

See  Contempt. 

ATTORNEY-GENERAL. 

The  Courts  exercise  over  the  At- 
torney-General the  same  authority 
which  they  exercise  over  every 
other  suitor;  and  the  Attorney- 
General  would  not,  any  more  than 
any  other  suitor,  be  permitted  to 
prosecute  any  proceedibg,  which 
was  merely  vexatious,  or  had  no 
legal  object:  but  the  'Attorney- 
General  conducts  the  proceedings 
on  a  scire Jacias  according  to  his 
own  judgment  and  discretion,  and 
may,  when  he  thinks  fit,  stay  the 
proceedings,  or  enter  a  nolle 
prosequi.  The  control  which  the 
Attorney-General  exercises  is 
subject  only  to  the  responsibility 


to  which  every  public  servant  is 
liable  in  the  discharge  of  his  duty, 
and  subject  to  the  jurisdiction 
which  the  Courts  may  have  over 
him,  upon  a  charge  properly 
brought  against  him,  for  a  ne- 
gligent or  erroneous  performance 
of  his  duty.  The  dueen  v. 
Prosser.  Page  306 

See  Costs,  5. 

Patent,  2,  3.  5. 

Scire  Facias. 

AUCTIONEER. 
See  Executor. 

AWARD. 

Upon  a  reference  by  order  of  this 
Court,  the  award  may  be  enforced 
before  it  has  been  made  a  rule  of 
Court.     Woody*  Taunton.      449 


BANKER. 

L  Explanation  of  the  nature  of 
the  relation  between  Banker  and 
Customer.  Watts  v.  Christie.  546 

2.  Bankers  have  no  lien  on  the  de- 
posit of  a  partner  on  his  separate 
account  for  a  balance  due  to  the 
bank  from  a  firm.  Ibid. 

See  Bankrupt,  2. 

BANKRUPT. 

1  •  A.^  as  surety  to  a  firm  signed  a 

joint  and  several  bill  of  exchange 

on  the  faith  that  B.  would  join  as 

co-suret}'.  B.  never  signed  it,  but 

S  s  ^  A.  was 
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A.  was  aflerwards  compelled  to 
pay  it  by  proceedings  at  laur  at 
the  suit  of  an  indorsee.  One  of  the 
firm  died,  and  the  others  became 
bankrupt.  Held,  first,  that  the  firm 
were  not  entitled  to  avail  them- 
selves of  the  bill,  and  were  liable 
to  repay  the  amount  and  the  costs 
of  the  proceedings  both,  at  law  and 
equity ;  secondly,  that  the  claim 
was  of  such  a  nature  as  not  to  be 
proveable  under  the  bankruptcyi 
and  therefore  not  barred  by  the 
certificate ;  and,  thirdly,  that  the 
claim  of  A.  was  sufficient  to  sup- 
port a  creditors*  suit  for  the  ad- 
ministration of  the  estate  of  the 
deceased  partner.  Eice  v.  Gor- 
^««-  Page  265 

2.  Bankers  stopped  payment,  being 
indebted  to  A.  on  his  separate 
account,  and  creditors  of  A,  and 

B.  on  their  joint  account.  A. 
assigned  the  credit  to  A.  and  B., 
and  gave  notice  to  the  bankers  to 
transfer  it  accordingly,  which  they 
neglected  to  do.  Afterwards  the 
bankers  committed  an  act  of 
bankruptc}',  and  were  declared 
bankrupts  :  Held,  that,  in  equity, 
A.  and  B.  were  not  entitled  to  set 
off  the  two  debtee  Watts  v. 
Christie.  545 

See  Costs,  7. 

Creditors*  Suit* 

BEQUEST. 
See  Husband  and  Wipe. 
Lapsed  Legacy. 
Per  Capita. 
Railway  Shares^ 
Vested  Interest. 


BILL  OF  DISCOVERY. 
See  Amendment,  S. 


BILL  OF  REVIVOR. 

See  Parties,  1.  4. 

Statute  of  Limitations. 


BOROUGH  RATE. 
See  Municipal  Corporation  Act, 

X ,  juf  tif  y,  O. 

BREACH  OF  TRUST. 

1.  Where  a  testator  prescribes  a 
time  for  realising  his  share  in  a 
trading  concern  in  which  he  is  a 
partner,  and  his  legal  personal 
representative  extends  that  time 
to  the  surviving  partners,  who 
have  notice  of  the  trusts,  the 
transaction  is  not  so  entirely 
vitiated,  as  to  roake  tlie  surviving 
partners  accountable  for  the  sub- 
sequent profits.  Chambers  v. 
Howell,  P^e  6 

2.  It  is  a  rule,  without  exception,  that 
to  authorise  executors  to  carry  on 
a  trade  with  the  property  of  a 
testator  held  by  them  in  trust, 
there  ought  to  be  the  most  distinct 
and  positive  authority  and  direc- 
tion given  by  the  will  itself  for 
that  purpose.     Kirkman  v.  Booth 

273 

3.  \hn  authority  to  invest  trust 
monies  in  Parliamentary  stocks  or 
funds,  or  on. real  securities,  does 
not  authorise  an  investment  on 
London  Dock  Stock,  Road  Bonds, 

or 
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or  Sewer  Bonds*      Robinson  v. 
Robinson,  Page  371 

4.  When  trust  ^..nds  are  invested  on 
several  improper  securities,  the 
trusteesi  in  accounting,  are  not 
entitled  to  set  off  the  gain  on  one 
against  the  loss  on  the  other.  Ibid* 

5.  Where  trustees  authorised  to 
invest  on  cither  of  two  kinds  of 
securities,  adopt  neither,  they  are 
liable  to  be  charged  in  a  man- 
ner most  beneficial  to  the  persons 
entitled,  and  where  they  had  done 
so  for  the  benefit  of  the  tenant 
for  life  who  took  on  himself  the 
responsibility :  Held,  that  the  te* 
nant  for  life  could  not  exercise 
the  option  against  those  in  re- 
mainder. Ibid. 

6.  A  sum  of  SOOO/.  was  vested  in  A, 
and  B,  on  certain  trusts.  The  cesiuis 
que  trust  mortgaged  it  to  C.  for 
120G/.and  C.  transferred  the  mort- 
gage to  E.  and  F.  on  family  trusts, 
with  power  to  E.  and  F.  to  give 
receipts.  The  solicitor  of  A.  and 
B.  having  notice  of  the  secondary 
trusts,  paid  the  1200/.  to  JF.  alone  : 
—  Held,  that  A.  and  B,  were  per- 
sonally liable  to  repay  the  money, 
with  interest  and  costs.     Hall  v. 

Franck.  519 

See  Partnership. 

Plea.  . 


CASE  TO  LAW. 
A  testator  devised  an  estate  to  his 
daughter  for  life^  with  remainder 
to  her  eldest  son  for  life,  with  re- 
mainder to  his  first  and  other  sons 
in  tail|  with  similar  limitations  to 


the  second  son  and  his  son's  issue, 
with  remainder  to  her  other  sons 
successively  in  tail ;  and  there  was 
a  shifting  clause,  to  take  effect  in 
the  event  of  any  such  son  becom- 
ing seised  of  certain  estates  de- 
vised by  D«  Then  followed  a  pro- 
viso to  this  effect :  <*  Provided 
always,,  that  if  it  shall  happen  that 
my  said  daughter  shall  have  no 
issue  male  of  her  body  living  at 
her  deaths  or  no  such  issue  male 
as  shall  be  entitled  by  the  true 
meaning  of  this  my  will  to  my 
real  estates  hereby  limited,"  &c.y 
'*  then,  and  in  either  of  those  cases, 
I  devise  all  my  real  estates  to 
the  daughters  of  my  daughter 
living  at  her  death  " ;  and  in  case 
his  daughter  should  have  no  issue 
living  at  her  death,  then  as  she 
should  appoint,  and  in  default  to 
his  right  heirs.  The  daughter 
left  sons  and  daughters  at  her 
death,  but  all  the  sons  died  with- 
out having  had  any  issue.  The 
question  was  whether,  in  these 
events,  the  daughters  were  en- 
titled; and  the  Court  of  Exchequer 
were  of  opinion  in  the  negative, 
considering  that  the  words  *'  living 
at  her  death"  applied  to  both  the 
events  mentioned  in  the  proviso. 
The  Master  of  the  Rolls,  however, 
considering  the  words  ambiguous, 
declined  binding  the  inheritance 
by  this  opinion,  without  first  ob- 
taining the  opinion  of  another 
court  of  law.     Wilson  v.  Eden. 

Page  289 
See  Ejectment. 

Supplemental  Bill,  2. 

Taxation,  18. 

CESTUI 
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CESTUI  QUE  TRUST. 

See  Parties,  6. 
Thust. 
Trustee. 


CHARGE. 
See  Costs,  11. 

CHARITY. 

1.  An  old  tenant  from  year  to  year 
of  charity  lands  had,  by  an  outlay 
of  capital^  &c.,  greatly  enhanced 
its  value.  The  old  tenant  and  A. 
B^  were  both  willing  to  take  a 
lease  at  a  rent  exceeding  the 
value  ;  but  the  rent  offered  by  A. 
B*  was  the  largest.  The  Court 
held  that,  notwithstanding  the  fair 
claims  of  the  old  tenant,  the  bene- 
fit to  the  charity  must  be  re- 
garded ;  and  that  A.  BJs  offer 
ought  to  be  accepted,  if  the  ex* 
cess  of  the  rent  offered  bv  hitn 
exceeded  the  amount  of  compen- 
sation to  which  the  tenant  was 
equitably  entitled  on  being  turned 
out.  The  Attorney 'General  v. 
Gaint.  Page  63 

2.  Reference,  under  the  circum- 
stances directed,  to  ascertain 
whether  any  and  what  compensa- 
tion ought  to  be  paid  to  an  out- 
going tenant  from  year  to  year, 
for  his  outlay  of  capital  on  charity 
lands.  Ibid, 

See  Mortmain. 

CLUB. 
See  Suing  ok  Behalf,  &c. 


CO-DEFENDANTS. 
See  Costs,  9. 

COLLUSION. 
See  Patent,  L 


COMMISSION  OF  LUNACY. 
See  Lunatic,  1, 2,  S. 

COMMISSION  TO  EXAMINE 
WITNESSES  ABROAD. 

Upon  an  application  to  the  court  to 
examine  witnesses  out  of  the  juris- 
diction, it  is  not  a  general  rule  to 
require  the  names  of  the  witnesses 
to  be  stated,  or  the  affidavit  to  be 
made  by  the  party  or  his  solicitor. 
M^Hardy  v.  Hitchcock.    Page  93 

CONSTRUCTION. 

See  Alien,  1. 

Case  to  Law. 

Conversion. 

Husband  and  Wife. 

Lapsed  Legacy. 

Legacy. 

Per  Capita. 

Railway  Shares. 

Statute. 

Vested  Interest. 

Voluntary  Settlement 

Will. 

CONTEMPT. 

1.  A  party  to  whom  costs  are 
awarded  may  proceed  in  the  taxa- 
tion, notwithstanding  he  may  be 
in  contempt.    Newton  v.  Rickats. 

67 
2.  A 
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2.  A  party  in  custody  upon  attach- 
ment for  contempt  of  this  Court 
was  erroneously  discharged  by  the 
Court  of  Exchequer.  The  order 
of  discbarge  was  afterwards  re- 
scinded; but  that  Court  held, 
that  it  had  no  jurisdiction  to  re* 
commit.  This  Court  directed  new 
attachments  to  issue.  Wenham  v. 
JBotoman.  Page  138 

S.  The  Plaintiff  was  taken  under  an 
attachment  for  costs  under  20/. 
The  party  to  whom  the  costs  were 
payable  obtained  a  vesting  order ; 
but  the  Plaintiff  refused  to  file  his 
schedule.  Held,  that  he  was  not 
entitled  to  be  discharged  from  the 
attachment.  Ibid, 

4.  Writs  of  attachment  for  want  of 
answer,  though  regularly  issued, 
discharged,  and  time  given  the 
Defendants  to  answer  on  payment 
of  costs,  the  Defendants  having 
had  reasonable  grounds  for  think, 
ing  that  an  answer  would  not  be 
required  without  previous  intima- 
tion. Siderfield  V.  Thatcher.    201 

5.  The  sum  of  ISs.  Sd,  is  still  the 
proper  amount  payable  to  clear  a 
contempt  on  an  attachment  exe- 
cuted.   Brown  v.  Lee.  579 

See  Demurrer,  4. 
Injunction,  3,  4. 
Solicitor  and  Client,  1. 

CONTRACT. 

See  Fraud. 
Railway. 
Vendor  and  Purchaser. 


CONVERSION. 

A  testator  gave  his  residuary  real 
and  personal  estate  to  his  wife  for 
life,  and,  after  her  death,  he  gave 
<<  full  power  '*  to  his  executors, 
their  heirs  or  assigns  to  collect  all 
his  property  together,  and  sell  the 
houses  and  other  estates,  and  con- 
vert into  money  his  funded  pro- 
perty, and  then  to  pay  certain 
legacies ;  then  the  whole  of  his 
property  was  to  be  divided 
amongst  his  twelve  first  cousins. 
Held,  on  the  context,  that  the 
real  estate  ought  to  be  considered 
as  converted  into  personalty.  Bur- 
rell  V.  Baskerfield,  Page  525 

CONVEYANCE. 
See  Infant,  2. 


CORPORATION. 

See  Municipal  Corporation  Act, 
1,  2,  3,  4,  5. 

COSTS. 

L  Special  direction  to  Taxing  Mas. 
ter  to  see  whether  matter  had 
been  improperly  introduced  by 
amendment,  and  to  charge  the 
Plaintiff  therewith.  Burchell  v. 
Giles.  34 

2.  In  a  suit  for  foreclosure  a  party 
interested  in  the  equity  of  re- 
demption disclaimed,  and  stated, 
he  did  not,  and  never  did,  claim 
any  interest.  The  bill  being  brought 

to 
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to  a  hearing,  held,  that  he  was  not 
entitled  to  his  costs*  Buchanan 
V.  Greefixoaj/^  Page  58 

3.  In  a  legatees'  suit  on  behalf  &c., 
the  assets  were  insufficient  for 
payment :  Held,  that  the  Plaintiff 
was  entitled  to  his  costs  out  of 
the  fund,  as  between  solicitor  and 
client.     Cross  v.  Kennington.    89 

4.  Where  a  taxation  is  ordered  after 
action  brought,  the  general  rule 
is,  that  if  any  thing  is  found  due, 
the  client  must  pay  the  costs  of 
the  action.     In  re  Hair*  96 

5.  In  a  charity  case,  both  the  At- 
torney-General and  the  trustees 
filed  similar  exceptions.  Held, 
that  the  principal  Defendants, 
though  charged  with  costs,  ought 
to  have  the  costs  occasioned  by 
the  double  set  of  exceptions.  The 
Attorney-General  v.  Ward,       203 

6.  The  heir-at-law  is  only  allowed 
costs  as  between  solicitor  and 
client  in  charity  cases,  and  where 
he  is  a  trustee.    James  v.  James, 

397 

7.  In  a  creditors'  suit,  a  defaulting 
administrator  and  his  assignees 
appointed  pendente  lilet  held  not 
entitled  to  any  costs.  Carr  v. 
Henderson,  415 

8.  In  a  simple  administration  suit, 
the  costs  of  all  necessary  parties 
are  payable  out  of  the  estate*  But 
where  some  of  the  residuary  le- 
gatees have  assigned  or  incum- 
bered their  share,  they  and  their 
assignees  are  entitled  to  one  set 
of  costs  only,  namely,  the  costs  of 
the  assignors :  and  as  between  the 
assignors  and  assignees,  the  as- 


signees are  entitled  to  receive  such 
costs  in  discharge  of  their  own 
costs  of  suit,  and  to  have  the  de« 
iiciency  (if  any)  out  of  the  share 
of  their  assignors.  Greedy  v.  La* 
vender*  Page  417 

9.  Difficulty  in  determining  whether 
co-Defendants  have  improperly 
severed  in  their  defences.      Ibid, 

10.  Executors  had  made  a  division 
and  appropriation  of  the  re&i* 
due.  The  husband  of  one  of 
the  residuary  legatees,  in  ignor- 
ance of  what  had  been  done,  filed 
a  bill  for  an  account.  At  the 
hearing,  the  Plaintiff,  with  notice 
of  what  had  taken  place,  perse- 
vered in  having  the  accounts 
taken,  and  no  substantial  variation 
resulted  therefrom.  Held,  that 
the  Plaintiff  was  entitled  to  costs 
out  of  the  estate,  up  to  the  hear- 
ing, but  that  the  Plaintiff's  share 
alone  must  bear  the  subsequent 
costs.     Thompson  v.  Ciive,      475 

11.  A  testator  devised  two  estates  in 
different  ways,  and  he  charged 
one  only  with  the  payment  of  his 
debts,  funeral  and  ^testamentary 
expenses.  In  a  creditors'  suit, 
both  estates  were  sold  for  pay- 
ment of  the  debts.  Held,  that 
the  charged  estate  was  primarily 
liable  for  the  costs  of  suit.  /F<7- 
son  v.  Heaton*  492 

12.  Costs  of  a  motion  may  be  given, 
though  not  asked  for  by  the  notice 
of  motion.     Clark  v.  Jctques*  623 

See  Cross  Cause. 
Disclaimer,  2. 
Dismissal  for  want  of  Pro- 
secution, 4. 

See 
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See  EviDBNCEy  !• 
Examination. 
Forma  Pauperis. 
General  Orders,  S. 
mortgaob. 
Motion. 

Supplemental  Bill,  S* 
Taxation* 

COVENANT. 

1.  A  covenant,  though  in  gross  at 
law,  is  nevertheless  binding  in 
equity  upon  an  assignee  with  no- 
tice. Tulk  V.  Moxhay.     Page  571 

2.  A,  being  seised  of  the  centre 
garden  and  some  houses  in  Lei- 
cester Square,  conveyed  the  garden 
to  B.  in  fee^  and  B.  covenanted 
for  himself  and  his  assigns  to  keep 
the  garden  unbuilt  upon,  &c. 
Held  that  a  purchaser  from  B., 
with  notice  of  the  covenant,  was 
bound  by  it  in  equity,  whether  he 
was  bound  at  law  or  not,  and  an 
injunction  was  granted  to  restrain 
him  infringing  the  covenant. 

Ibid. 
See  Alien,  I. 
Interest. 

CREDITORS*  SUIT. 

A.f  as  surety  to  a  firm,  signed  a 
joint  and  several  bill  of  exchange, 
on  the  faith  thac  B,  would  join  as 
co-surety.  B.  never  signed  it, 
but  A,  was  afterwards  compelled 
to  pay  it»  by  proceedings  at  law, 
at  the  suit  of  an  indorsee.  One 
of  the  firm  died,  and  the  others 
became  bankrupt*  Held,  first, 
that  the  firm  were  not  entitled  to 


avail  themselves  of  the  bill,  and 
were  liable  to  repay  the  amount 
of  the  costs  of  the  proceedings 
both  at  law  and  equity ;  secondly, 
that  the  claim  was  of  such  a  nature 
as  not  to  be  proveable  under  the 
bankruptcy,  and  therefore,  not 
barred  by  the  certificate;  and 
>  thirdly,  that  the  claim  of  A.  was 
sufficient  to  support  a  creditors* 
suit  for  the  administration  of  the 
estate  of  the  deceased  partner. 
Rice  V.  Gordon.  Page  265 

See  Costs,  7. 

CROSS  CAUSE. 

An  original  cause  and  cross  cause 
for  discovery  were  attached  to 
V.  C.  K.  Bruce  9  Court.  The  ori- 
ginal cause  was  heard  before  an 
answer  to  the  cross  cause  had 
been  obtained.  The  Defendant  to 
the  bill  of  discovery  then  put  in  his 
answer,  and  obtained,  at  the  Rolls, 
an  order  of  course  for  his  costs, 
suppressing  the  fact  that  the  bill 
of  discovery  was  a  cross  bill.  It 
was  discharged  for  irregularity. 
Waits  V.  Penny.  435 


DEBTOR  AND  CREDITOR. 
See  Interest. 

DECREE,  FORM  OF, 

A  suit  was  instituted^  after  a  great 
lapse  of  time,  and  after  the  death 
of  all  the  trustees  o^  a  will,  to 
make  the  estates  of  such  trustees 
liable  for  breaches  of  trust  in  the 
administration.  Their  represent- 
atives 


638 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


atives  being  personally  ignorant 
of  the  matters,  the  Court  refused 
to  declare  the  liability  in  the  first 
instance,  but  directed  enquiries. 
Kirkman  v.  Booth.  Page  273 

See  Enquiries. 

DEED. 

See  Alien,  I. 
Voluntary  Settlement. 

DEMURRER. 

L  Demurrer  to  a  bill  filed  by  the 
representatives  of  a  trustee  De- 
fendant, who  had  died  after  de> 
cree,  and  whose  interest  had  sur- 
vived to  a  Co-defendant,  allowed 
with  costs.      Buchanan  v.  MaUns, 

52 

2.  Demurrer  allowed  to  a  bill  on  the 
ground  of  uncertainty.  ArmiUtead 
V.  Durham.  422 

3.  A  bill  was  filed  against  the  Drain- 
age Commissioners  under  a  local 
act,  complaining  of  a  misapplica- 
tion of  the  funds,  but  neither 
treated  the  Commissioners  collect- 
ively as  a  corporation,  or  separately 
as  individuals,  each  answerable  for 
himself,  but  partly  in  one  character 
and  partly  in  the  other ;  and  the 
charge  most  relied  on,  of  apply- 
ing monies  received  to  their  own 
purposes,  was  not  so  stated,  as  to 
make  it  appear  whether  all  or 
which  of  the  Defendants  were 
sought  to  be  affected.  A  general 
demurrer  was  allowed.  Ibid. 

4.  A  Defendant  in  contempt  for 
want  of  answer  cannot  file  a  de- 


murrer and  answer,  and  the  irre- 
gularity is  not  waived  by  ^e 
Plaintiff's  taking  an  office  copy 
thereof.  The  Attomey^General  v. 
ShUld.  Page  441 

5.  The  Court  will  not  determine,  on 
demurrer,  a  point  which  cannot 
conveniently  be  decided  by  that 
form  of  proceeding.  Lord  Leigh 
V.  Lord  Ashburton.  470 

See  Answer,  2. 

Income  Tax,  1,  2. 
Statute  of  Limitations. 


DEVISE. 

1.  A  testator  having,  by  his  will, 
made  a  marked  distinction  between 
his  real  and  personal  estate,  gave 
the  residue  *' of  his  personal  estate, 
goods  and  chattels  "  to  his  brother 
absolutely,  and  he  devised  ''all 
and  singular  his  manors,  lordships, 
rectories,  advowsons,  messuages^ 
lands,  tenements,  tithes  and  here- 
ditaments," situate  at  or  near  IF., 
and  all  other  his  real  estates  in 
W.f  and  elsewhere  in  Great 
Britain f  to  trustees  for  his  bro- 
ther for  life,  with  remainder  to 
his  first  and  other  sons,  &c.  Held, 
first,  upon  the  context  of  the  will, 
that  the  testator's  leaseholds  for 
years  passed  under  the  residuary 
bequest  to  A.  absolutely,  and  not 
in  strict  settlement  with  the  real 
estates ;  and,  secondly,  that,  al- 
though the  Wills'  Act  (1  Vict, 
c.  26.)  was  applicable  to  this  case, 
still  that  the  26th  section  (which 
enacts  that  a  devise  of  the  land  of 

a  testator, 
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a  testator,  &c.  shall  be  construed 
to  Include  leasehold  estates  to 
which  such  description  shall  ex- 
tend, unless  a  contrary  intention 
shall  appear)  did  not  affect  the 
above  construction.  Wilson  v. 
Eden.  Page  287 

2.  In  the  very  numerous  cases  in 
which  the  rule  in  Rose  v.  Bartlett 
{Cro.  Car.  p.  293.)  has  been  re- 
ferred to  and  discussed,  it  does 
not  appear  to  have  been  inten- 
tionally or  substantially  varied; 
but  when  the  words  describing 
the  subject  of  the  devise  have  not 
been  simply  **  lands  and  tene- 
ments," but  the  words  '<  farms, 
messuages,  and  mines,"  or  any  of 
them  have  been  added,  or  the  tes- 
tator has,  in  addition  to  the  words 
simply  describing  the  subject  of 
the  devise,  used  other  words  de- 
scriptive of  the  nature  or  extent 
of  his  interest  in  the  thing  given, 
and  that  interest,  as  described,  is 
properly  applicable  to  leaseholds, 
or  has  used  words  plainly  connect- 
ing property  which  was  leasehold 
with  the  lands  or  tenements  or 
hereditaments  the  principal  sub- 
ject of  the  devise,  the  additional 
v/ords  have  (iilthough  not  in  a 
manner  always  approved  of)  been 
held  to  warrant  the  conclusion 
that  leaseholds  were  within  the 
description  of  the  thing  devised. 

Ibid. 

See  Case  to  Law. 
Conversion. 
Will. 


DISCLAIMER. 

1.  In  •  suit  for  foreclosure,  a  party 
interested  in  the  equity  of  re- 
demption disclaimed  and  stated,  he 
did  not,  and  never  did,  claim  any 
interest.  The  bill  being  brought 
to  a  hearing,  held  that  he  was  not 
entitled  to  his  costs.  Buchanan 
V.  Greenvoay.  Page  58 

2.  A  trustee  put  in  a  disclaimer  to  a 
bill  of  foreclosure,  and  set  out  a 
correspondence  to  shew  that  he 
had  always  refused  to  act.  Held, 
that  he  was  entitled  to  the  whole 
costs,  for  the  Plaintiff  might  have 
shewn  by  the  bill  that  a  simple  dis- 
claimer was  sufficient.  Benboxo  v. 
Davies.  369 

See  Costs,  2. 

DISCOVERY. 
A  bill  sought,  as  against  stock  brok- 
ers, a  discovery  of  certain  sales  of 
stocks  and  shares.  The  Defend- 
ants, by  their  answer,  stated  that 
some  of  them  were  illegal  time 
bargains,  and  refused  to  give  a 
discovery  of  any  of  the  transac- 
tions. Held,  that  they  were  bound 
to  answer  as  to  the  legal  matters. 
Fisher  v.  Price.  194 

See  Income  Tax,  1,  2. 

Privileged  Communications. 
Production  of  Documents. 

DISMISSAL  FOR  WANT  OF 
PROSECUTION. 

1.  A  reference  as  to  title  was  made 
before  hearing.    A  motion  to  dis- 
miss for  want  of  prosecution  pend- 
ing 
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ing  the  reference  was  refused. 
Gregory  v.  Spencer.  Page  14-S 
2.  After  a  cause  had  been  in  the 
paper  for  hearing,  one  of  the 
Plaintiffs  became  bankrupt,  and 
an  order  was  made,  that  the  co- 
Plaint  iff  should  file  a  supplemental 
bill  in  ten  days^  or  in  default  that 
the  bill  should  stand  dismissed. 
The  supplemental  bill  was  filed, 
but  no  process  was  served  or  other 
proceeding  taken.  Held  that  the 
Plaintiff*  was  bound  to  prosecute 
as  well  as  file  the  supplemental 
bill,  and  after  a  delay  of  three  years, 
the  original  bill  was,  on  motion, 
dismissed  with  costs.  Held,  also, 
that  the  Defendant,  not  having 
appeared  in  the  supplemental  suit, 
could  not  move  to  dismiss  it,  and 
that  one  Defendant  could  not 
move  to  dismiss  as  against  his  co« 
Defendants.    Ward  v.  Ward.  159 

3.  Afler  decree  for  an  account  the 
bill  cannot  be  dismissed  even  with 
consent ;  but  the  proper  order  is 
to  stay  all  the  proceedings.  Egg 
V.  Devey,  221 

4.  Proceedings  in  a  second  suit  were 
stayed,  until  the  costs  of  a  former 
suit  for  the  same  purpose  had  been 
paid.  AAer  great  delay,  the 
Court  ordered,  that,  unless  the 
costs  were  paid  within  a  limited 
time,  the  bill  should  stand  dis- 
missed.   Lautour  v.  Holcombe. 

624- 

DOCK  SHARES. 

See  Mortmain,  2. 


EJECTMENT. 

A    judgment    creditor,    who    had 
sued  out  an  elegit,  filed  his  bill  to 
establish  his  priority  over  subse- 
quent incumbrances  on  the  es- 
tate of  his  debtor.    By  the  decree 
the    bill  was  retained  for  twelve 
months,  with  liberty  to  the  Plain- 
tiff to  proceed  at  law,  and  the 
Defendants  were  restrained  from 
setting  up  outstanding  terms  and 
the  Statute  of  Limitations;  fur- 
ther    directions    were    reserved. 
The   Plaintiff  brought  an   eject- 
ment, which  was  defended  by  one 
only  of  the  Defendants,  and  also 
by  the  occupying  tenants.     The 
latter  set  up  the  Statute  of  Limi- 
tations, and  obtained  verdicts.  On 
the  cause  coming  on  for  further 
directions,  the  Plaintiff  presented 
a  petition,  stating  the  failure  of 
his  proceedings  at  law,  and  asking 
liberty  to  bring  a  new  action,  and 
that  the  Defendants  might  be  or« 
dered  to  defend  the  same,  with 
proper  directions,  or  for  an  issue, 
or  for  a  stay  of  proceedings,  to 
enable  the  Plaintiff  to  appeal  to 
the  House  of  Lords  against  the 
original  decree.'    The  Court  re- 
fused to  grant  the  prayer  of  the 
petition,  and  held,  that  such  re- 
lief  was    inconsistent    with    the 
practice :  that  the  verdict  against 
one  Defendant  could  not,  under 
such  circumstances,  be  considered 
as  a  verdict  against  all,  and  that 
no  applicatioEV  for  a  stay  of  pro- 
ceedings   could    be  entertained, 

until 
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until   the  Plaintiff  had  appealed. 
Smiik  V.  The  Earl  of  Ejgjingham. 


Page  82 


ENQUIRIES. 
Autliority  given  to  the  Master  to 
report  specially,  if,  from  lapse 
of  time,  the  death  of  parties,  the 
loss  of  evidence,  or  other  circum- 
stances, he  should  find  himself 
unable  to  proceed.  Kirkman  v. 
Booth.  ^3 

See  Decree,  Form  of. 

^  IIVIDENCE, 

1.  A  party  proved  exhibits  by  two 
witnesses.  Held,  that  he  was  not 
on  that  account  to  be  charged 
with  the  costs ;  for  in  equity  such 
a  proceeding  may  be  necessary. 
Burchell  v.  Giles.  S4 

&  Under  special  circumstances,  ac- 
counts between  master  and  ser- 
vant, tradesmen  and  shopmen, 
banker  and  customers,  are,  from 
the  necessity  of  the  case  and  the 
convenience  of  mankind,  admitted 
as  evidence  in  favour  of  the  party 
writing  them;  but  the  Master 
ought  not  to  receive  such  evidence 
without  stating  the  special  cir- 
cumstances under  which  he  con- 
ceives them  receivable  in  evidence. 
Symonds  v.  The  Gas  Light  and 
Coke  Company.  The  Gas  Light 
and  Coke  Company  v.  Symonds. 

283 

See  Witness. 
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I  EXAMINATION. 

Upon  a  taxation,  a  solicitor  put  In 
an  insufficient  examination.  He 
was  ordered,  on  motion,  to  pay 
the  costs  occasioned  thereby,  and 
of  the  four  day  order  and  of  the 
application.      In  re  Bainhrigge. 

Page  620 

See  Practice. 

EXAMINATION  TO  CREDIT. 

1.  An  order  may  regularly  be  ob- 
tained as  of  course,  after  publica- 
tion, for  the  examination  of  wit- 
nesses as  to  credit.  Penny  v. 
WatU.  298 

2.  It  is  not  necessary  that  in  such 
an  order  the  examination  should 
be  limited  to  matters  not  in  issue 
in  the  cause ;  for  if  they  extend 
further,  the  depositions  would  be 
suppressed.  Ibid. 

EXCEPTIONS. 
See  Costs,  5. 

EXECUTOR. 

An  executor  and  trustee  who  acted 
as  auctioneer  in  the  sale  of  the 
trust  property  held  not  entitled  to 
charge  commission.  Kirkman  v. 
Booth.  273 

See  Breach  of  Trust,  2. 
Costs,  10. 
Forma  Pauperis. 
Tenant  for  Life. 
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ing  the  reference  was  refused. 
Gregory  v.  Spencer,  Page  14-S 
2.  After  a  cause  had  been  in  the 
paper  for  hearing,  one  of  the 
Plaintiffs  became  bankrupt,  and 
an  order  was  made,  that  the  co- 
Plaintiff  should  file  a  supplemental 
bill  in  ten  days,  or  in  default  that 
the  bill  should  stand  dismissed. 
The  supplemental  bill  was  filed, 
but  no  process  was  served  or  other 
proceeding  taken.  Held  that  the 
Plaintiff  was  bound  to  prosecute 
as  well  as  file  the  supplemental 
bill,  and  after  a  delay  of  three  years, 
the  original  bill  was,  on  motion, 
dismissed  with  costs.  Held,  also, 
that  the  Defendant,  not  having 
appeared  in  the  supplemental  suit, 
could  not  move  to  dismiss  it,  and 
that  one  Defendant  could  not 
move  to  dismiss  as  against  his  co« 
Defendants.    Ward  v.  Ward.  159 

3.  Af\er  decree  for  an  account  the 
bill  cannot  be  dismissed  even  with 
consent ;  but  the  proper  order  is 
to  stay  all  the  proceedings.  Egg 
v.  Devey,  221 

4.  Proceedings  in  a  second  suit  were 
stayed,  until  the  costs  of  a  former 
suit  for  the  same  purpose  had  been 
paid.  Af^er  great  delay,  the 
Court  ordered,  that,  unless  the 
costs  were  paid  within  a  limited 
time,  the  bill  should  stand  dis- 
missed.   Lautour  v.  Holcombe* 

624- 

DOCK  SHARES. 

See  Mortmain,  2. 


EJECTMENT. 

A  judgment  creditor,  who  had 
sued  out  an  elegit,  filed  his  bill  to 
establish  his  priority  over  subse- 
quent incumbrances  on  the  es- 
tate of  his  debtor.  By  the  decree 
the  bill  was  retained  for  twelve 
months,  with  liberty  to  the  Plain- 
tiff to  proceed  at  law,  and  the 
Defendants  were  restrained  from 
setting  up  outstanding  terms  and 
the  Statute  of  Limitations;  fur- 
ther directions  were  reserved. 
The  Plaintiff  brought  an  eject- 
ment, which  was  defended  by  one 
only  of  the  Defendants,  and  also 
by  the  occupying  tenants.  The 
latter  set  up  the  Statute  of  Limi- 
tations, and  obtained  verdicts.  On 
the  cause  coming  on  for  further 
directions,  the  Plaintiff  presented 
a  petition,  stating  the  failure  of 
his  proceedings  at  law,  and  asking 
liberty  to  bring  a  new  action,  and 
that  the  Defendants  might  be  or- 
dered to  defend  the  same,  with 
proper  directions,  or  for  an  issue, 
or  for  a  stay  of  proceedings,  to 
enable  the  Plaintiff  to  appeal  to 
the  House  of  Lords  against  the 
original  decree.'  The  Court  re- 
fused to  grant  the  prayer  of  the 
petition,  and  held,  that  such  re- 
lief was  inconsistent  with  the 
practice :  that  the  verdict  against 
one  Defendant  could  not,  under 
such  circumstances,  be  considered 
as  a  verdict  against  all,  and  that 
no  applicatioi^  for  a  stay  of  pro- 
ceedings   could    be  entertained, 

until 
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until   the  PlaintiiF  had  appealed. 
Smith  V.  The  Earl  of  Effingham. 

Page  82 

ENQUIRIES. 
Authority  given  to  the  Master  to 
report  specially,  if,  from  lapse 
of  time,  the  death  of  parties,  the 
loss  of  evidence,  or  other  circum- 
stances, he  should  find  himself 
unable  to  proceed.  Kirhnan  v. 
Booth.  ^3 

See  Degree,  Form  op. 

^  EVIDENCE. 

1.  A  party  proved  exhibits  by  two 
witnesses.  Held,  that  he  was  not 
on  that  account  to  be  charged 
with  the  costs ;  for  in  equity  such 
a  proceeding  may  be  necessary. 
Biirchell  v.  Giles.  34 

2.  Under  special  circumstances,  ac- 
counts between  master  and  ser- 
vant, tradesmen  and  shopmen, 
banker  and  customers,  are,  from 
the  necessity  of  the  case  and  the 
convenience  of  mankind,  admitted 
as  evidence  in  favour  of  the  party 
writing  them;  but  the  Master 
ought  not  to  receive  such  evidence 
Without  stating  the  special  cir- 
cumstances under  which  he  con- 
ceives them  receivable  in  evidence. 
Symonds  v.  The  Gas  Light  and 
Coke  Compant/,  The  Gas  Light 
end  Coke  Company  v.  Symonds. 

283 

See  Witness. 
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EXAMINATION. 

Upon  a  taxation,  a  solicitor  put  in 
an  insufficient  examination.  He 
was  ordered,  on  motion,  to  pay 
the  costs  occasioned  thereby,  and 
of  the  four  day  order  and  of  the 
application.      In  re  Bainhrigge. 

Page  620 

See  Practice. 

EXAMINATION  TO  CREDIT. 

1.  An  order  may  regularly  be  ob- 
tained as  of  course,  after  publica- 
tion, for  the  examination  of  wit- 
nesses as  to  credit.  Penny  v. 
WaiU.  298 

2.  It  is  not  necessary  that  in  such 
an  order  the  examination  should 
be  limited  to  matters  not  in  issue 
in  the  cause ;  for  if  they  extend 
further,  the  depositions  would  be 
suppressed.  Ibid. 

EXCEPTIONS. 
See  Costs,  5. 

EXECUTOR. 

An  executor  and  trustee  who  acted 
as  auctioneer  in  the  sale  of  the 
trust  property  held  not  entitled  to 
charge  commission.  Kirkman  v. 
Booth.  273 

See  Breach  of  Trust,  £. 
Costs,  10. 
Forma  Pauperis. 
Tenant  tor  Life. 
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FEME  COVERT, 

L  On  the  marriage  of  an  infant 
feme^  a  settlement  wa«  made  of 
fundi  in  Court  to  which  she  was 
entitled.  On  her  attaining  twenty- 
one,  a  petition  was  presented  for 
payment  to  the  trustees.    Held, 
that  the  consent  of  the  lady  in 
Court  or  by  commission  was  ne- 
cessary.   Day  V.  Day.     Page  %5 
%  A  feme  covert  was  entitled  to  a 
.  reversionary  interest  in  a  sum  la 
.  the  funds.     All  the  other  parties 
entitled  surrendered  their  interests 
to  her.    The  fund  was  in  Court. 
Held,  that  thejeme  covert  was 
still    unable  to  dispose  thereof, 
PVhiiile  V.  Henning.  2^ 

FORFEITURE, 

1.  One  stipulation  in  a  contract  for 
purchase  was,  that'  the  vendor 
should  make  a  certain  road,  which 
it  turne4  oat  ho  could  tiot  make 
without  incurring  a  forfeiture. 
Held,  that  the  purchaser  was  en- 
titled to  a  decree  for  specific  per- 
formance! with  a  compensation  for 

.  the  damage,  if  any,  in  consequence 
of  the  road  not  being  formed. 
Peacock  V.  Penson.  355 

2.  Bequest  in  trust  for  A.  for  life,  if 
he  should  not  marry  Harriett  B. 
Arid  after  such  forfeiture  should 
have  taken  place,  and  afVer  the 
decease  of  A,,  in  trust  for  the 
widow  of^^  (except  as  aforesaid) 
and  A.'s  children  by  any  other 
woman  than  Harriett  B.  A,  mar- 
ried Harrietrn.    ^Held,  that  A. 


was  still  entitled  to  the  im 

W T.  B Page  621 

See  Inoomk  Tax,  1,  2. 


FORMA  PAUPERIS. 

A  Defendant  in  contempt  is  not 
precluded,  by  the  circumstance 
of  his  being  sued  as  executor, 
from  obtaining  the  benefit  of  the 
I  fF.  4.  c  36.  s.  15.  Rule  7.  Ba^y 
Y.  Bayly.  256 

FOUR  DAY  ORDER. 
See  Solicitor  avd  Clibnt»  1. 

FRAUD. 

1.  Sale  by  an  administrator  to  his  bro- 
ther and  co-partner  set  aside,  it 
appearing  to  the  Court,  from  the 
evidence,  that  the  sale  was  made 
at  an  under-value  so  gross,  ih^c* 
it  ought  to  be  deemed  fraudulent 
and  void.     Rice  v.  Gordon.      265 

2.  The  Plaintiff,  P.  A.  L.,  was  en- 
gaged in  a  speculation  in  New 
South  Waks^  in  partnership  with 
M.  and  three  other  persons,  Af. 
being  interested  as  executor  of  a 
deceased  partner.  M.  and  one 
F.  were  the  London  agents  of  the 
concern.  In  18S0,  P.  A.  L.  be- 
came bankrupt,  being  at  the  time 
indebted  to  the  partnership  con- 
cern for  advances  made  in  respect 
of  his  share.  He  disputed  the 
oommissioni  and  the  concern  being 
brought  into  a  state  of  great  em- 
barrassment and  difficulty  by  his 
circumstances    and    conduct,    a 

deed 
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deed,  was  executpd  in  August 
J82d,  whereby  P,  A.  L.  assigned 
his  share  to  M.  and  F.  in  trusty  to 
secure  the  amount  due  from  him 
to  the  concern,  and  subject  thereto 
in  trust  tor  P.  A.  L. ;  and  P.  A.  L. 
covenanted  not  to  interfere  in  the 
control  or  management  of  the 
concern.  In  December  1831,  P. 
AJL.  (his  commission  still  existing) 
agreed,  with  the  assistance  of  so- 
liciiors  a'cting  on  his  behalf,  to 
telease  his  interest  to  his  partners, 
in  consideration  of  2502i,  but  the 
completion  of  this  contract  was 
deferred,  by  reason  of  the  super* 
sedeas  not  having  been  obtained. 
P.  A*  L.  afterwards  received  50f. 
on  account  of  the  25tf.9  and  other- 
wise recognised  the  agreement. 
The  agreement  was,  on  the  Snd  of 
May  1 836,  and  at  his  request,  com* 
pleted,  without  the  intervention 
of  any  professional  person  on  his 
behalf,  and  no  further  accounts 
and  explanation  appeared  to  have 
been  furnished  him.  In  May  1839, 
having  obtained  an  assignment  of 
his  interest  from  his  assignees,  he 
filed  a  bill  to  set  aside  the  deeds 
oi  August  1829  and  May  1836, 
on  the  ground  of  fraud,  misrepre- 
sentation, concealment,  and  the 
gross  inadequacy  of  the  consider- 
ation ;  but  the  Court  dismissed  the 
bill  with  costs :  holding,  1.  That 
the  Plaintiff  could  only  be  enti- 
tled to  the  relief  prayed,  upon 
distinctly  proving  that  a  fraud  had 
been  practised  on  him  by  his  co- 
partnert,  or  by  M.  and  P.,  which 
he  had -not  done;    d.  That  the 


Plaintiff  hdd  not  proved  his  m- 
terest  was  o^  greater  value  than 
what  he  received  for  it ;  3.  That 
not  only  no  direct  fraud  had  been 
wilfully  practised  upon. him,  but 
no  such  conduct  pursued  towards 
him,  as,  in  the  consideration  of  a 
Court  of  Equity,  ought  to  be 
deemed  fraudulent,  or  of  a  nature 
to  render  invalid  the  transactions 
complained  of.  Knight  v.  Maijari- 
hanks.  Page  322 

3.  A  man  who  is  in  distress  may 
nevertheless  contract,  and  if  being 
in  distress,  he  procures  other  per- 
sons to  consent  to  an  agreement, 
which  he  would  not  himself  have 
requested  or  consented  to  if  he 
had  not  been  in  distress,  and  after- 
Farda  successfully  urges  and  ob- 
tains the  performance  of  that 
agreement*  and  receives  the  money 
secured  by  it,  and  after  that,  ac- 
quiesces for  a  length  of  time  in 
the  performance,  without  any  no- 
tice of  dissatisfactioQ  orcemplaint, 
he  is  not  entitled  to  set  wde  the 
transaction  on  the  mere  ground 
of  his  poverty  and  distress,  in  the 
absence  of  any  deception  or  fraud 
proved  ta  have  been  practised 
upon  him.  Ibid. 

4.  Although  the  correct  and  accu- 
rate value  of  a  share  of  one  of 
the  partners  in  a  joint  concern 
cannot  be  ascertained  without  con- 
verting the  property  of  the  concern 
into  money,  ascertaining  the  sur- 
plus (if  any),  after  satisfying  all 
demands  of  6ther  persons,  and 
after  taking  the  account  between 
the  concern  and  each  partner,  and 

Tt  2  finding 
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finding  the  balance  due  to  or  from 
each  partner  severally;  yet  it  if 
lawful  for  partners  to  deal  with 
each  other  in  quite  a  different  way. 
If  they  think  proper,  they  may 
lawfully  rely  on  the  stock-takings, 
valuations,  and  accounts  which 
appear  by  the  books,  and  the  ac- 
counts kept  in  the  manner  known 
to  or  acquiesced  in  by  the  part- 
ners; and  the  subsequent  dis- 
covery of  unintentional  inaccuracy 
will  not  be  ground  to  set  such  a 
transaction  aside.  And  where  the 
partnership  business  was  carried 
on  in  Van  DiemefCi  Landt  and 
none  of  the  partners  could  have 
personal  knowledge  of  the  trans- 
actions, but  they  were  obliged  to 
rely  on  the  reports  of  agents,  it 
was  held  that  they  might  fairly 
and  honestly  deal  with  each  other 
with  respect  to  their  shares,  not- 
withstanding the  ignorance  in 
which  they  all  were  as  to  their 
exact  value.  Knight  v.  Marjori^ 
banks*  Page  822 

£.  The  question  of  value  in  such 
cases  is  comparatively  immaterial, 
if  there  was  no  deception,  misre- 
presentation, fraud,  or  unfair  con- 
cealment. Ibid.  S23 

See  Breach  of  Tbust. 

Production  of  Documents,  8. 


GENERAL  ORDERS. 

I6th  Order  ^  May,  1845. 

1.  Under  all  orders  to  amend  a 
Plaintiff  must  amend  within  four- 
teen days,  as  where  be  obtains 
leave  to  amend  on  the  aUowance 
of  a  demurrer,  and  no  time  is  then 
limited.  SemUe.  ArmiisUad  t. 
Durham.  Page  428 

70lh  Order  of  May,  1845. 

2.  Under  all  orders  to  amend  a 
Plaintiff  most  amend  within  four- 
teen days,  as  where  he  obtains 
leave  to  amend  on  the  allowance 
of  a  demurrer,  and  no  time  is  then 
limited.  Sembk,  Ibid. 

S.  On  a  fair  question  upon  the  new 
Orders*  upon  which  there  has  been 
no  decision,  the  parties,  in  point 
of  costs,  are  entitled  to  indul- 
gence. JVatti  V.  Penny.  435 
64th  Order  of  1828. 

See  Recbivek,  3. 
67th  Order  of  1828. 

See  Master's  Opficb. 
Rules  of  17th  July  I84a  Page  xxii. 
S8th  Order  of  ^ug^t^^,  1841. 

See  Answer*  2. 
39th  Order  of  August,  1841. 
See  Parties^  3. 

Supplemental  Bill,  S. 
41st  Order  of  August,  1841. 
See  Cross  Cause. 
20th  Order  of  October,  1842. 

See  Substituted  Service,  2. 
16th  Order  of  May,  1845.    Art.  34w 

See  Amendment,  1. 
18th  Order  of  May,  1845. 
See  Answer,  1. 
33rd  Order  of  May,  1845. 

See  SuBPGfiNA. 

66th 
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66tli  Order  o^  May,  1845. 

See  Amendment,  3. 
77th  Order  of  May^  1845. 

See  Pro  Confxsso^  1. 
86tli  Order  of  May,  1845. 

See  Pro  Confesso,  2. 
Orders  o(  June^  1848. 

See  Payment  into  Court,  I. 
29th  December,  1848.    Page  xi. 
Srd  Auguitt  1849.    Page  xxi. 
10th  December,  1849.    Page  xxvi. 
29rd  February,  1850.    Page  xxvti. 
22nd  April,  185a    Page  xxix. 


HEIR  AT  LAW. 
See  Costs,  6% 

HUSBAND  AND  WIFE. 

Bequest  to  Captain  A.,  his  wife  and 
children.  There  were  two  child- 
ren. Held  that  each  child  took 
one-third  absolutely,  and  the  hus- 
band and  wife  one-third  between 
them.     Gordon  v.  IVhieldon* 

Page  170 
See  Feme  Covert. 

Marriage  Settlement. 

Misjoinder. 

Tenancy  by'Entireties,  1,  2 


«• 


INCOME  TAX. 

J.  A  bill  sought  a  discovery  of  the 
returns  made  by  the  Defendant  to 
the  Commissioners  of  property  tax. 
The  object  of  the  Plaintiff  being 
to  shew  that  the  Defendant  repre- 


sented that  the  profits  of  his  busi- 
ness were  less  than  what  he  had 
stated  to  the  Plaintiff,  who  had 
purchased  it.  A  demurrer  was 
allowed.    Mitchell  v.  Koecker, 

Page  380 
2.  Whether  a  discovery  of  income 
tax  returns  could,  under  any  cir- 
cumstances be  compelled.  Qutere. 

Ibid. 

INFANT. 

1.  Where  two  suits  are  instituted  on 
behalf  of  an  infant,  it  is  not  of 
course,  when  one  of  such  suits  is 
in  the  paper  for  hearing,  to  refer 
it  to  the  Master  to  ascertain  which 
of  the  two  suits  is  most  beneficial 
for  the  infant.    Bundle  v.  Bundle. 

S3 

2.  The  Master  was  ordered  to  settle 
a  conversance.  An  infant  was  in- 
terested in  the  property,  but  was 
not  a  necessary  party  to  the  con- 
veyance. Held,  that  the  words 
'^  if  the  parties  disagree*'  might 
be  inserted  in  the  order.  Rich-^ 
ardson  S.Ward.  378 

iS^  Amendment,  6. 
Feme  Covert,  1. 

Next  Friend. 
Bbport,  2. 


INJUNCTION. 

1.  Hie  Court  will  not  interfere  by 
injunction  to  prevent  the  publica- 
tion of  a  libel.    Clark  v.  Freeman. 

112 

2.  Injunction  to  prevent  a  chemist 
from  selling  a  quack    medicine, 

T  t  3  under 
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'  under  a  falte  and  colourable  re- 
presentation that  it  was  a  medi- 
cine of  the  Plaintiff,  an  eminent 
physiciaut  refused.  Clark  ▼•  Free^ 
man  .  Page  112 

5.  By  the  terms  of  an  injunction  A, 
B.  was  restrainedt  but  it  did  not 
extend    to    '*  his    servants    and 

.  agents."  A  motion  to  commit 
his  agent  C.  D.  for  breach  of  the 
injunction  held  irregular ;  but, 
sembUf  that  he  might  be  pro- 
ceeded against  for  *<  a  contempt, 

-     if  he  knowingly  aided  and  assisted 
A.  B.  in  breach  of  the  injunction. 
Lord  Wellesiey  v.  The  Earl  of 
Morninglon*  180 

4.  An  injunction  was  granted  against 
A.  restraining  him  (but  not  ex- 
pressing his  servants  and  agents) 
from  cutting  timber.  B*^  who 
was  il.'s  agent,  with  knowledge 
of  the  injunction,  cut  the  timber. 
Held,  that  B^  might  be  committed 
for  the  contempt,  though  not  for 
breaoh  of  the  injunction.  Lord 
WelUiUtf  V.  The  Eart  qf  Mor- 
nington*  181 

5  An  order  for  an  injunction  to 
restrain  Commissioners  under  a 
local  drainage  act  from  signing 
their  final  award,  and  from  pro- 
ceeding to  enforce  payment  of 
rates,  although  the  act  gave  juris- 
diction to  the  quarter  sessions, 
affirmed  on  appeal ;  but  the  Lord 
Chancellor  attached  to  it  the  con- 
dition of  bringing  the  money  into 
Court.     Armitsiead  v.  Durham, 

556 

6.  Where  a  bill  is  filed  by  some  ''  on 


behalf,  Ac"  an  injunction  which 
restrains  proceedings  against  per- 
sons not  named  parties  to  the 
record  i»  irregular,  per  the  Lord 
ChanceUcr.  Armitsiead  v.  Dur^ 
ham.  Page  556 

7.  In  November  1847  mn  order  wai 
made  for  an  inj  unction,  but  was 
not  drawn  up.  Upon  an  €s  parte 
application  in  April  1849»  to  have 
it  drawn  up,  Heldf  that  notice  of 
the  application  must  be  given  to 
the  Defendant.  Baieman  v»  ff^iait* 

587 

See  Covenant^  8.    . 

Municipal  Corporation  Act. 
Revivor,  1. 

INSUFFICIENCY. 

See  Answer,  2. 
Examination. 

INTEREST. 

The  testator  covenanted  to  pay  a 
sum  of  money  to  trustees,  on  the 
trusts  of  his  settlement.  He  made 
default :  Held,  that  his  estate  was 
liable  to  pay  4  and  not  5  per.  cent, 
interest.    Smith  v.  Copletton*  482 

IRREGULARITY.     . 

1.  An  irregular  order  for  taxation 
may  be  waived^  but  it  must  be  done 
in  some  clear  and  unequivocal 
manner.    In  re  M^^ckHU*  42 

2.  An  order  obtained  ex  parte  ^poo 
motion,  discharged  on  *acc6unl  of 
the  suppression  of  material  facts. 

'  De  Feucheres  v.  Dawes.  46 

B.  Order 
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3.  Order  of  course  for  taxation  dis- 
.  charged  on  the  ground  of  the  sup- 
pression of  an  alleged  previous 
.    reference  to  arbitration,   though 
the  fact  was  disputed.    De  Feu- 
cheres  v.  Dawes.  Page  46 

See  Cross  Causb* 
'  Dbmurrbii,  4. 

MAfiTKtt  OF  THS  RoLLS. 

Nbxt  Fribnd. 
Taxation^  !• 
Waivbr,  2. 

ISSUE. 
See  Case  to  Law* 
Ejbctmbnt* 


.    ,    .    JOINT  TENANTS. 
See  HuBBANb  avd  WiItb. 

JUDGMENT. 
See  PowEB,  3. 

■ 

JURISDICTION. 

The  Master  of  the  Rolls  has  no  au* 
.  thority  to  enquire  whether  the 
keeper  of  the  Queen's  prison  obeys 
the  regulations  established  for  the 
government  of  his  prisoni  or  give 
directions  as  to  the  mode  of  treat- 
ing the  prisoner  oommitted  to  his 
custody  for  contempt.  Oidfield 
V.  Cobhett.  258 

See  Mastbr  of  the  Rolls. 
Railway. 

•     •  • 

Svbpcena. 


LACHES. 
See  Injunction,  7.» 

LANDLORD  AND  TENANT. 
See  Charity,  1,  2. 

LAPSED  LEGACY. 

Bequest  to  A,  to  be  paid  within  six 
months ;  but  if  he  should  die,  not 
having  received  his  legacy,  then 
his  children  to  be  entitled  to  his 
share.  A,  predeceased  the  tes-^ 
tator.  Held,  that  his  children  took 
nothing.     Smith  v.  Oliver. 

P&ge494 

LEASEHOLDS. 
See  Dbvise,  1,  2. 

LEGACY. 
A  testator  professed  to  give  legacies 
to  each  of  twelve  first  cousins 
nominatimy  but  he  enumerate^ 
eleven  only,  and  stated  the  other 
to  be  dead,  and  desired  his  legacy 
to  be  paid  to  his  children.  He 
afterwards  directed,  afler  the  de- 
cease of  his  wife,  the  whole  re- 
mainder of  his  property  "to  be 
divided,  share  and  share .alil^e,  to 
his  aforesaid  twelve  first  cousins 
and  their  children."  Held,  that 
the  first  cousins  took  vested  in- 
terests at  the  death  of  the  tes- 
tator, subject  to  be  divested  on 
their  deaths  in  the  widow's  life,  in 
which  event  their  children  took 
by  substitution.  Burrell  v.  Bas- 
kerfield.  525 

See  Forfeiture,  2. 
Lapsed  Legacy. 
Will,  L 

Tt  If  LEGA- 
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LEGATEES*  SUIT. 
Sm  Co8T8|  3« 

LIBEL. 
See  Injunction,  l|  2. 

.      LIEN. 
See  Trust. 

LUNATIC. 

!•  Though  the  finding  of  a  person's 
insanity,  by  inquisition  upon  a 
commission  of  lunacy,  is  not  bind- 
ing on  third  parties,  still  it  destroys 
the  natural  presumption  in  favour 
of  sanity,  and  casts  the  burden  of 
proving  the  person's  sanity  on  the 
party  alleging  \U  Snook  v.  H^atts. 

Page  105 

%  After  a  bill  to  foreclose,  the  mort- 
gagor was  found  lunatic  by  in- 
quisition, at  a  date  overreaching 
the  mortgage  deed.  At  the  hear- 
ing, an  issue  was  directed  as  to  his 
sanity  at  the  date  of  the  mortgage. 

Ibid. 

5.  As  to  the  difficulties  in  ascertain- 
ing a  man's  sanity,  and  the  proper 
tests  to  be  employed.  Ihid. 

See  Revivor,  I. 


i«« 


MAINTENANCE. 
See  Rbporx,  2. 


MARRIAGE  SETTLEMENT. 

Upon  a  marriage  contemplated  ht^ 
tireen  A.  k  B.^  the  lady's  fortune^ 
vested  in  C.  her  former  guardian^ 
was,  on  the  14th  of  March^  after 
treaty  and  agreement  with  C.^ 
vested  in  trusteea  for  the  Iady» 
<>her  executors  and  administra<» 
tors  and  assigns**  until  the  mar^ 
riage»  and  afterwards  for  her^ 
her  husband  and  children.  On 
the  27th  o^Marchf  and  before  the 
marriage,  tlie  husband  and  wife^ 
without  the  intervention  of  C.»  re« 
voked  the  settlement,  and  married 
the  next  day.  A  bill  by  the  bus* 
band,  claiming  the  fund  unaffected 
by  the  trusts  of  the  settlement* 
waa  dismissed  witb  costs^  the 
Court  holding  that  a  revocation^ 
under  such  circumstances*  could 
not  be  maintained*  Page  v.  Home^ 

Page  227 

MASTER. 
See  Inf ANTj  2% 

MASTER  EXTRAORDINARY. 

An  affidavit  waa  sworn  before  %. 
Master  Extraordinary  in  Ireland* 
appointed  under  the  6  &  T  Ftc^. 
€•  82.  Held  that  it  waa  not  necesm 
sary  to  verify  by  affidavit  the  fact 
that  he  filled  that  character.  Dajr 
V.  Day«  SS 

MASTER  OF  THE  ROLLS. 

The  Master  of  the  Rolls  has  not  au» 
thority  to  order  irregular  amende 

menta 
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menu  to  be  taken  off  the  file  in  a 
Vice-Chancellor's  cause.  Fletcher 
y.  Moore^  Page  617 

See  Jurisdiction. 

MASTER'S  OFFICE* 

After  the  Master  had  issued  his  war- 
rant on  preparing  his  reporti  an 
accounting  party  was«  by  con- 
senty  permitted  to  bring  in  his  dis- 
cbarge and  his  evidence  in  sup« 
port.  During  the  proceeding,  new 
evidence  to  charge  was  discovered 
by  the  Plaintiff;  but  the  Master 
declined  receiving  it.  Held,  that 
the  Plaintiff  ought  to  be  allowed 
to  adduce  it,  for  the  parties  must 
have  proceeded  on  the  supposition 
that  the  warrant  on  preparing  had 
been  withdrawn,  and  the  benefit 
of  the  67th  Order  waived.  Shall" 
cross  Y.  Wright*  4S3 

See  Enquiries. 

MASTER'S  REPORT^ 
See  Evidence,  2« 
Report,  2« 

MERGER. 
See  Feme  Covert,  2. 

MISJOINDER. 

A  married  woman  being  entitled  to 
a  share  of  the  produce  of  the 
estate  of  a  testator,  joined  her 
husband  in  selling  and  assigning  it 
to  a  purchaser.  The  assignors 
and  assignee  having  joined  in  a 
suit  for  its  recovery,  it  was  dis- 
missed,  at  the  hearing  for  mis- 


joinder; but  the  objection  not 
having  been  previously  taken,  na 
costs  were  given.  Padwickv^Plali* 

Page  503 

MONOPOLY. 
See  AlieNi  S. 

MORTGAGE. 

la  a  creditors'  suit,  a  mortgagee 
consented  to  a  sale^  and  the  pro- 
duce, which  was  insufficient  to 
pay  the  mortgage,  was  paid  into 
Court.  Held,  that  the  parties  to 
the  suit  were  not  entitled  to  any 
costs  ,of  a  petition  presented  by 
the  mortgagee  for  payment  out  of 
Court  of  the  fund  to  him.  Carr  v« 
Henderson^,  41  £ 

See  CostSi  2. 

PmORITTt  1|  2« 

MORTMAIN* 

1«  Bequest  of  20CXtf,  to  trustees,  ta 
apply  800/.  in  building  six  alms- 
houses, and  to  pay  the  income  of 
the  residue  to  the  six  almsmen 
therein  residing.  Held,  that  the 
whole  was  void.    Smith  v.  Oliver, 

481 

2.  Dock  and  canal  shares,  and  bonds 
secured  by  an  assignment  of  the 
rates,  Held,  not  an  ''interest" 
in  land,  within  the  statute  of  Mori" 
main*.    Walker  v.  Milne*,        507 

MOTION. 

Where  the  right  of  a  party  to  an 
order  for  which  he  has  given 
notice  of  motion  is  intercepted  by 

a  step 
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a  step  taken  by  his  adversary,  he 
is  entitled  to  his  costs;  but  he 
should  not  bring  on  the  motion,  if 
the  costs  then  incurred  are  ten- 
dered.    Newton  v.  Ricketts. 

Page  164 

See  Costs,  12. 
Receivbr,  4. 

MUNICIPAL  CORPORATION 

ACT. 

1.  The  borough  fund  created  under 
the  Municipal  Corporation  Act 
(Site  WilL  4.  €.  76.)  is  a  trust 
fund,  and  this  Court  has  authority 
and   jurisdiction   to  compel  the 

.    parties  who  receive  and  apply  the 

,  fund  to  account  for  the  sums  they 
receive,  and  the  application  of 
them.  The  Attorney'  General  v. 
the  Cdrporation  of  Lichfield.    120 

2*  Upon  a  true  construction  of  the 
Munici[fal  Corporation  Act»  it  is 

'  the  duty  of  corporations  to  pro- 
vide, as  far  as  thej  can,  within  the 
year,  for  the  expenses  of  the  year, 
by  securing,  by  means  of  a  rate, 
if  other  lawful  means  are  insuffi- 
cient, such  an  income,  as,  upon  a 
proper  estimate  may  be  found 
necessary,  and  they  ought  not  to 
'contract  debtS)  to  be  paid  in  future 
years  for  the  purpose  of  avoiding, 
in  the  current  year,  to  provide  for 
the  expenses  then  incurred.  But, 
on  the  other  hand,  it  is  not  clear, 
that  the  act  ought  to  be  so  strictly 
,  construed  as  to  lead  to  the  con- 
clusion, that  an  expense  not  in- 
cluded in  a  prior  estimate,  and  so 


incurred  as  to  constitute,  what 
may  be  justly  called  a  debt,  be- 
fore a  subsequent  estimate  or  rate 
is  made,  can  in  no  case  whatever 
be  lawfully  provided  for  by  such 
subsequent  estimate  or  rate.  The 
Attometf'General  v.  The  Corpora' 
tion  o/Licf^UL  Page  120 

3.  In  a  case  requiring  its  exercise, 
the  Court  may  have  jurisdiction 
to  restrain  the  Corporation  from 
making  any  new  or  additional 
borough  rate,  for  the  purpose  of 
paying  thereout  any  expenses  in- 
curred previously  to  making  the 
same.  Ibid, 

4.  The  Court  has  jurisdiction,  if  it 
be  expedient,  and  the  case  re- 
quired it,  to  restrain  the  applica- 
tion of  money  collected  by  rates 
for  costs,  debts,  and  expenses  in- 
curred prior  to  making  the  rate. 

Ibid. 
6.  A  motion  against  a  municipal 
corporation  and  its  officers  for  an 
injOnction  to  prevent :  1.  The  ap- 
plication by  them  of  the  money 
already  ^collected  by  a  borough 
rate  for  costs,  debu,  or  expenses 
incurred  prior  to  the  making  of 
the  rate  (  2.  From  taking  apy  steps 
to  enforce  payment  of  suras  not 
yet  received  under  the  rate ;  and 
3^  From  making  any  new  or  addi- 
tional rate  for  the  purposes  of 
paying  thereout  any  expenses  in- 
curred prior  to  the  making  of  the 
rate,  refused  under  the  circum- 
stances. .  ibid. 


•♦  * 
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NEXT  FRIEND. 

A  suit  was  instituted  in  the  name  of 
two  infants  by  their  nelt  friend. 
One  came  of  age,  and  sokne  time 
afterwards,  the  next  friend  ob- 
tained an  order  for  changing  the 

'  solicitors  of  the  Plaintifi.  It  was 
discharged  with  costs.       Brawn 

'   V.  JSrotvit.  Pbge  B62 

NOTICE* 
See  Breach  of  Trust,  6. 

COVSNANT. 


«**i 


ORDER  OF  COURSE. 
See  IbreoularitYi  8,  8« 


PARTIES. 

• 

'U  A  suit  was  reTived  after  decree 

.    by  the  representatives  ofaDe- 

;    fendant  t  Held,  that  all  the  Other 

Defendants  to    the  original  bill 

•  were  necessary  parties.  Buchanan 
-  V.  Malins.  52 
2*  A  testator  devised  his  residuary 
'    real  and  personal  estate  to  A.  and 

'  :B«|  on  trusts  in  wliich  i?.  was  be-! 
' '  nefieially  interested.  B.  received - 
^    t>art  of  the  assets  and  died.  Held, 

•  th^t  a  bill  could  not  be  maintaiiied  ■ 
'■  by  the  surviving  trustee  against 

the  representatives  of  J9.  AloAe  to 
recover  the  trilst  Aind  received-  by 

•  htm,  but  that  the  bill  ought'  to 
•-  Seek  the  general  administratioii  of 

the  teyUtotr's  estate. .  Chancellor 
V.  Morecrqfi*  262 


S.  Where  the  question  of  parties 
depends  on  the  determination  of  a 
question  in  the  cause,  the  Court 
will  not  decide  it  under  the  S9th 
General  Order  of  August  184fl, 
but  will  reserve  it  until  the  hear- 
ing.   LeviU  V.  Baldtoin.  Page  S6S 

4.  A  suit  abated  by  the  marriage  of 
one  of  three  female  Plaintiffs,  and 
a  bill  of  revivor  was  filed  by  the 
other  co-Plaintiffs  against  her  and 
her  husband  only.  Held,  that  to 
such  a  bill,  &11  accounting  parties 
ought  to  be  made  Defendants,  but 
that,  under  the  circumstances,  the 
objection  had  been  waived.  Janes 
V.  Patoeli.  S98 

5.  The  Plaintiff  in  a  bill  to  redeem 
transferred  the  mortgage  property 
pendente  lite.  Held  that  the  suit 
could  not  proceed  in  the  absence 
of  the  transfisree.  Jahman  v. 
Thamas.  501 

6.  Suit  by  surviving  trustee  to  re- 
cover back  trust  funds  wrongfblly 
misappropriated  by  the  Defend- 
ants. Held,  that  the  cestuie  que 
trust  were  not  necessary  parties. 
Harsley  v.  Fatocett.  565 

See  Suing  on  Behalf,  &c,, 

PARTNER. 
See  Breach  of  Trust^  i. 

PARTNSIiaHIP. 

PARTNERSHIP. 

There  is  no  such  principle  in  Equity 
that  surviving  partners  cannot 
become  purchasers  from  the: re- 
presentatives of  the  share  of  a 

deceased 
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deceased  partner.      Chambers  v. 
HowelL  Page  6 

See  Breach  of  Trust,  1,  2, 
Creditors'  Suit. 
Plea. 

PATENT. 

L  A  patentee  applied  to  the  Court 
of  Chancery  to  stay  all  proceed- 
ings on  a  scire  Jacias  to  repeal  the 
patent,  or  tliat  a  nolle  prosequi 
might  be  entered,  on  the  ground, 
first,  that  the  prosecutor  was  an 
alien;  secondly,  that  he  had  no 
special  interest  in  the  patent  or 
the  repeal  of  it,  but  was  acting  in 
collusion  with  other  persons,  with 
a  view  to  oppress  the  patentee ;  and 
thirdly,  that  the  security  for  costs 
given  by  the  prosecutor  was  im- 
proper  and  insufficient:  Held, 
that  the  Court  had  no  authority  to 
interfere  in  the  matter*  The 
Queen  Y.  Prosser^  S06 

2.  In  the  ordinary  course  of  proceed- 
ing upon  a  writ  of  scire  Jacias  to 
repeal  letters  patent,  it  is  within 
the  discretion  of  the  Attorney- 
General  to  determine  upon  what 
or  whose  information,  or  on  what 
terms  or  security,  he  will  permit 
the  action  to  be  prosecuted,  and 
the  exercise  of  his  discretion,  in 
the  conduct  of  the  action,  is  not 
subject  to  the  control  of  the  Court 
in  which  the  proceeding  takes 
place.  Jbid. 

d.  In  case  of  apparent  hardship  ap- 
pearing to  the  Judge  to  arise  from 
the  enforcement  of  a  legal  right 
in  proceedings  before  him,or  hard- 


ship arising  from  f^lure  of  security 
for  costs  from  the  death  of  the 
relator  or  otherwise,  the  Judge 
may  properly  suggest  to  the  At- 
torney-General the  propriety  of 
considering  the  case,  and  may 
properly  stay  the  proceedings,  to 
give  to  the  Attorney-General  an 
opportunity  of  deliberately  con- 
sidering the  subject ;  but  he  has 
no  authority  to  overrule  that  de* 
cision  when  formed.  The  QjKcen 
v.  Prosser,  Page  S06 

4.  An  illegal  monopoly  is  a  public 
grievance,  and  the  Crown  having 
been  informed  of  such  a  grievance, 
and  having  the  power  and  duty  to 
remove  it,  if  it  be  such,  ought 
not  to  be  disabled  from  directing 
the  necessary  proceedings  to  as- 
certain the  truth,  because  the 
information  was  given  by  an  alien^ 
or  by  a  person  who  had  no  special 
or  direct  interest  in  the  matter, 

or  was  endeavouring  to  promote 
the  interest  of  some  other  person, 
or  was  actuated  by  some  improper 
motive.  Ibid, 

5.  The  practice  of  requiring  security 
from  the  prosecutor    in  a  sdre 

Jacias  to  repeal  a  patent  is  not 
founded  on  any  law  or  rule  of 
Court,  but  seems  to  have  been 
very  properly  introduced  by  the 
authority  of  the  Attorney-Ge- 
neral alone,  almost  within  living 
memory.  There  is  no  instance 
whatever  of  the  Court  having  in- 
terfered upon  that  subject.    Ibid* 

See  Attornbt-Gbnirau 


Scire  Facias. 


PAY- 
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PAYMENT  INTO  COURT. 

1.  Before  the  General  Orders  of 
June  1848,  money  might  be  paid 
in  to  the  name  of  the  Accountant- 
General,  under  the  10  &  11  Vict,  c. 
96.  without  any  order  of  the 
Court.    In  re  Biggs.        Page  27 

2.  Motion  to  produce  documents 
and  to  pay  money  into  Court 
refused,  on  the  ground  that  the 
Plaintiff's  title  was  not  sufficiently 
admitted  by  the  answer.  M*  Hardy 
▼.  Hitchcock.  73 

8.  On  such  a  motion,  the  Court 
does  not  require  the  Plaintiff  to 
produce  any  absolute  admission  of 
title,  but  merely  such  a  probabi- 
lity of  title  as  it  can  safely  act  on. 

Ibid. 

See  Tenant  for  Lifb. 

Trustee  Indemnity  Act. 
Vendor  and  Purchaser,  5. 

PAYMENT  OCT  OF  COURT. 

See  Feme  Covert,  2. 
Stop  Order.   . 

PENALTY. 

A  bill  sought,  as  against  stock 
brokers,  a  discovery  of  certain 
sales  of  stocks  and  shares.  The 
Defendants,  by  their  answer,  stated 
that  some  of  them  were  illegal 
time  bargains,  and  refused  to  give 
a  discovery  of  any  of  the  transac- 
tions. Held,  that  they  were  bound 
to  answer  as  to  the  legal  matters. 
Fisher  t.  Price.  194 

See  Income  Tax. 


PENDENTE  LITE. 
See  Parties,  5. 

PER  CAPITA. 

Bequest  of  2000/.  to  be  equally 
divided  amongst  testator's  next  of 
kin,  both  maternal  and  paternal. 
Held,  that  the  fund  was  divisible 
between  the  two  clanes per  capita, 
and  not  per  stirpes.  Dugdale  ▼. 
Dugdale.  Page  402 

See  Husband  and  Wife. 

PERISHABLE  PROPERTY. 
A  brewer,  who  carried  on  trade 
upon  leasehold  premises,  gave  his 
freeholds,  leaseholds,  shares  in  the 
brewery,  monies,  and  personal  es- 
tate to  trustees  upon  trust,  af\er 
raising  an  annuity  and  portions 
'<  to  pay  to  or  permit  and  suffer  or 
well  and  sufficiently  to  authorise 
and  empower  his  son  and  his  as. 
signs  to  receive  and  take  the  in- 
terest, dividends  and  annual  income 
for  life."  The  Court,  though  of 
opinion  upon  the  context,  that  if 
there  had  been  no  question  as  to 
the  trade,  the  son  would  have 
been  entitled  to  enjoy  the  lease- 
hold property  for  life,  in  specie, 
yet,  thinking  that  there  was  not 
sufficient  to  authorise  the  carrying 
on  of  the  trade,  held,  that  the 
testator's  property  ought  to  have 
been  converted  on  the  testator^s 
death.  Kirkman  ▼.  Booth.  P.  273 


PER  STIRPES* 
See  Per  Capita. 


PETI- 


» 


«l 
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pETrnox, 

clke  (x^sn  bftft  jjn§djCti<m  to  pro- 
ceed tn  a  wiiigwj  njr  bj  peti- 
UKfOf  k  H  &ot  usual,  on  dhteth^z 
M  rtftrtoce  to  Mcertais  tbe  parties 
entitled,  to  direct  the  prodjctloc 
of  deed*  acd  docurx>ests  j»d  to 
examise  the  parties.  /«  nr  71r 
'  LomdomDockCompau^  (rercrsedl 

2.  One  wnA  reference  baving  been 
made,  tbe  Court  rcfttfcd  wrth  coats 
an  application  of  a  fecond  claioi- 
ant,  for  a  second  order  cootainii^ 
special  directions.  Ilnd, 

Sfg  EjaCTMEVT. 

PHYSICIAN. 
See  lyjuvcTrov,  1,  2. 

PLEA. 

A  trader  directed  his  trustees  and 
'executors,    with    all    convenient 
speed,  to  sell  and  convert  into 
money  his  residuary  estate;  but 
he  provided,  that  three  or  (in  case 
'  of  any  substantial  reason)  seven 
years  might  be  allowed  for  with- 
drawing his  capital  from  the  busi- 
ness in  which  he  was  a  partner. 
Parties  beneficially  interested  un- 
der the  will  filed  their  bill  against 
'  the   surviving  partners  and  the 
'  legal  personal  representatives,  in- 
-  sis  ting  -that  the  administratrix  had 
improperly  allowed  the  testator's 
capital  to  remain  in  the  business 
beyond   the    prescribed   period, 


loksve 


pros* 


tobe63jOOOL; 


•J 


take  t»' 


and  the 
the  new  firv 
the  whole  sto^  oa 
her  of  6S,00tf  ^  mt 
purcfaafers  of  tbe 
at  that  sum.  TkatAcjgBve 
a  bond  lor  40,000(1, 
tbe  residue  at  her  ^^^pyta!, 
was  drawn  out  fron  tinw  to 
at  her  pleaiurc.  It 
that  the  capital  had 
finally  withdrawn  till  I84i5,  By 
the  plea  they  insisted*  tfa^  thsj 
had  thus  become  pnrrhiKii  of 
the  share,  for  valuable  roniidns 
tion,  and  witbonl  nolioe  of  iht 
trusu  of  the  will.  Held,  that  this 
was  a  vaKd  defence  to  the  datm  to 
participate  in  the  profits.  Cftov- 
bers  V.  HcmeiL  Psge  6 

See  Paodoctioh  of  Dooumxvts,  7. 

• 

PLEADING. 

See  Demurrkr. 
Discovert, 
Ejbctmrnt, 
Misjoinder, 
Parties. 
Plea. 
Revivor. 
Suing  on  Behalf,  Ac 

SfTPFLBifXIfTAL  BiLL. 

POWER. 
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POWER, 

1.  A  party  had  a  power  to  appoint 

'  by  will  executed  without  any  par- 
ticular formality.  U[H>n  a  petition 
to  obtain  the  fund  out  of  Court, 
Held,  that  it  was  not  necessary 
to  produce  the  original  will,  but 
that  the  evidence  of  the  probate 

-  was  sufficient.       Ward  v.  Ward. 

Page  S77 

S.  By  a  marriage  settlement,  a  power 
was  given  to  the  wife,  in  case  she 
left  any  child  of  the  marriage 
living  at  her  deaths  to  appoint 
amongst  all  and  every  the  chil- 
dren ;  but  if  there  should  be  no 

'  issue  of  the  marriage  living  at  her 
death,  then  she  was  to  have  a 
general  power  of  disposition.  She 
did  not  exercise  the  power,  and 

<  died  leaving  several  children. 
Held,  that  those  children  alone 
who  survived  her  were  entitled 
to  take  by  implication.     JVinn  v. 

;   Fenmck.  438 

3.  A  power  of  sale  and  exchange 
was  given  to  trustees,  with  the  con- 
sent of  the  tenant  for  life.  Judg- 
ments were  entered  up  against  the 
tenant  for  life.  Whether  the  trus- 
tees could  sell  iwithout  the  con- 

.  currence  of  the  judgment-cre- 
ditors, ^ic^re*  Lord  Leigh  V,  Lard 
Ashburion.  470 

»   *  • 

POWER  OF  SALE. 
.    See  AtiEK,  h 


POWER  TO  APPOINT  NEW 

TRUSTEES, 

See  Trustejs,  1. 

PRACTICE. 

A  party,  by  consenting  to  allow  an 
accounting  party  'to  put  in  an 
affidavit  instead  of  an  examination, 
is  not  precluded  from  after v^ards 
insisting  on  having  an  examina- 
tion, 'if  the  discovery  given  by 
the  affidavit  be  unsatisfactory. 
Attorney-General  v.  Corporation 
of  Chester.  Page  169 

iSfe  Amendment. 
Answer. 
Attachment. 
Attorney-Genera  l. 

*  •  *  • 

'  Award. 

Cas^  to  Law. 

Commission  to  examine  Wit- 
nesses abroad. 

Contempt. 

Costs. 

Cross  Cause. 

Decree,  Porm  of. 

Demurrer. 

Disclaimer. 

Dismissal  for  want  of  Pro- 
secution. 

Ejectment. 

Enquiries. 

Evidence. 

Examination. 

Examination  to  Credit. 

Forma  Pauperis, 

Infant. 

Injunction. 

Irrxgularitt* 

Master  Extraordinary, 

See 
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See  Master  of  the  Rolls. 
Motion. 
Next  Friend. 
Payment  into  Couet. 
Petition. 
Pro  cokfesso. 
Production  of  Documents. 
Receiver. 
Report. 
Revivor. 

Security  for  Costs. 
Stating  Proceedings. 
Stop  Order, 
isubpcena. 

Substituted  Service. 
Time  to  Answer. 
Vendor  and  Purchaser^  4. 
Witness. 

PRINCIPAL  AND  AGENT. 
See  Evidence,  2. 

PRINCIPAL  AND  SURETY. 

j4.,  as  surety  to  a  firm,  signed  a 
joint  and  several  bill  of  exchange, 
on  the  faith  that  B,  would  join  as 
co-surety.  £,  never  signed  it, 
but  A,  was  afterwards  compelled 
to  pay  it,  by  proceedings  at  law, 
at  the  suit  of  an  indorsee.  One  of 
the  firm  died,  and  the  others 
became  bankrupt.  Held,  first, 
that  the  firm  were  not  entitled  to 
avail  themselves  of  the  bill,  and 
were  liable  to  repay  the  amount 
and  the  costs  of  the  proceedings 
both  at  law  and  equity ;  secondly, 
that  the  claim  was  of  such  a  na- 
ture as  not  to  be  proveable  under 
the  bankruptcy,  and,  therefore, 
not  barred  by  the  certificate;  and, 


thirdly,  that  the  claim  of  A.  was 
sufficient  to  support  a  creditors* 
suit  for  the  administration  of  the 
estate  of  the  deceased  partner. 
Bice  ¥•  Gordon.  Page  265 

PRIORITY. 

1.  Priority  obtained  on  a  fund  in 
Court  by  a  puisne  incumbrancer 
who  had  procured  the  first  stop- 
order  thereon.  Svpa^ne  v*  Swajfne. 

463 

2.  i4.,  who  was  entitled  to  a  residuary 
fund  in  the  hands  of  his  father's 
army  agents,  charged  it,  first,  to 
the  agents,  and  afterwards  to  Af. 
The  agents  Toluntarily  paid  the 
whole  fund  into  Court  in  an  ad- 
ministration suit.  M.  obtained  the 
first  stop-order  thereon.  *  Held, 
that  M.  had  priority  over  the 
agents.  Jbid. 

PRIVILEGED  COMMUNICA- 
TIONS. 

1.  Privilege  as  to  cases  and  opinions 
anterior  to  any  litigation.  Pen* 
ruddock  V.  Hammond,  59 

2.  A  Defendant,  by  his  answer, 
stated,  that  he  was  advised  that 
the  cases  and  opinions  stated  in  the 
schedule,  were  privileged.  Held, 
that  the  privilege  was  not  suffi- 
ciently shewn  by  the  answer ;  but 
liberty  was  given  to  supply  the 
omission  by  affidavit.  Ibid. 

See  Production  of  Documents. 

PRO  CONFESSO. 

L  To  take  a  bill  pro  eonfesso  under 
the  77th  Order  ofA/oy,  1845,  it 

OlQSt 
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roust  be  shewn  by  the  evidence  of 
the  officer  that  he  has  used  due 
diligence  to  execute  the  writ  of 
contempt*     Yearsletf  v.  Btidgelt. 

Page  144 
2.  Motion  to  dispense  with  service 
on  a  Defendant  who  had  never 
appeared,  of  a  copy  of  a  decree 
taken  pro  confesso,  and  of  all 
other  proceedings  in  the  suit,  re- 
fused.    Vaughan  v.  Rogers^ 

165 

PRODUCTION  OF  DOCU- 
MENTS. 

I.  Motion  to  produce  documents 
refused,  on  the  ground  that  the 
PlaintiflT's  title  was  not  sufficiently 
admitted  by  the  answer.  M^ Hardy 
V.  HitchcocL  73 

^«  On  such  a  motion,  the  Court  does 
not  require  the  Plaintiff  to  pro- 
duce any  absolute  admission  of 
title,  but  merely  such  a  probabi- 
lity of  title  as  it  can  safely  act  on. 

Ibid: 

5.  Production  refused  of  a  deed, 
which  the  Plaintiff,  by  his  bill, 
sought  to  set  aside.  Dendy  v. 
Cross.  91 

4»  Production  refused  of  letters 
which  passed  between  the  re- 
spective solicitors,  with  a  view  to 
a  compromise^  upon  an  express 
stipulation  that  they  should  not, 
in  any  way,  be  referred  to  or  used 
to  the  prejudice  of  the  Defend- 
ant, if  an  amicable  arrangement 
tvas  not  come  to*  Whiffen  v. 
Harttoriohi,  111 

5.  Two  Defendants,  A»  and  J?.,  an- 
swered separately.    A.  admitted 
Vol.  XL 


the  possession  of  certain  docu- 
ments, but  alleging  that  he  had 
acted  as  solicitor  of  Z?.,  insisted 
they  were  privileged  from  produc- 
tion. 2?.,  by  a  separate  answer, 
denied  that  he  had  employed  A. 
as  his  solicitor.  On  a  motion  to 
produce,  notice  of  which  was 
given  to  both  Defendants,  Held 
that  the  answer  of  2?.  could  not 
be  read  in  aid  of  the  motion  against 
the  answer  of^.  Blenkinsopp  Vm 
Blenkinsopp*  Page  134 

6*  A  partition  was  made  of  part  of  a 
manor,  and  A.  and  B.  were  te- 
nants in  common  of  the  parts  not 
severed.  In  1829,  C,  who  was 
seised  of  four  ancient  tenements 
within  the  manor,  obtained  a  con- 
veyance from  B.  of  all  his  rights, 
&c.,  over  the  ancient  tenements 
and  the  adjoining  waste.  A* 
claimed  to  be  tenant  in  common 
over  th^se  wastes ;  but  B.  set  up 
an  exclusive  title  thereto,  as  at- 
tached to  the  four  ancient  tene- 
ments. Held,  under  the  circum- 
stances, that  C.  was  bound  to 
produce  the  deed  of  1829,  for 
having  acquired  the  manorial 
rights  conveyed  to  him  by  the 
deed  of  1829,  he  had  become  sub- 
ject to  the  liabilities  to  which  he 
would  not  have  bee^  subject  as 
owner  of  the  ancient  tenements. 
The  Attorney '•- General  of  the 
Prince  of  Wales  v.  Lambe.       21  i 

7.  A  Defendant  put  in  a  plea  to  a 
part  of  the. bill  and  answered  the 
remainder.  The  Plaintiff  moved 
for  production  before  the  plea  had 
been  set  down,  but  the  Court  di- 
U  u  rected 
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reeled  the  motion  to  stand  over, 
until  the  plea  had  been  argued. 
Buchanan  v.  Hodgson.    Page  368 

8.  A.  B.  wrote  the  draft  of  a  letter 
to  his  solicitor,  in  order  that  such 
solicitor  might  write  a  similar  one 
to  him  to  be  shewn  to  C.  D.,  and 
thereby  induce  him  to  enter  into 
a  contract.  On  a  bill  to  set  aside 
the  contract  for  fraud,  —  Held, 
that  the  solicitor  was  bound  to 
produce  the  letter,  but  not  the 
other  correspondence  between 
himself  and  his  client.  ReyneU  t. 
Sprye.  618 

9.  Order  for  production  i\}e(de,  on 
admissions  in  an  answer  filed  prior 
to  the  amendment  of  the  bill, 
bpt  which  did  not  vary  the  case. 

Ibid. 
See  Petition,  1,  2. 

Privileged  Communications. 

PROPERTY  TAX. 
1.  A  bill  sought  a  discovery  of  the 

ft  

returns  made  by  the  Defendant 
to  the  Commissioners  of  pro- 
perty tax.  The  object  of  the 
Plaintiff  being  to  shew  that  the 
Defendant  represented  that  the 
profits  of  his  busipess  were  less 
than  what  he  had  stated  to  the 
Plaintiff,  who  had  purchased  it. 
A  demurrer  was  allowed.  Mitchell 
V.  Koecker.  380 

Whether  a  discovery  of  income 
(ax  returns  could,  under  any  cir- 
cumstances, be  compelled.  Quare. 

Ibid, 


QUEEN'S  PRISON. 
See  Jurisdiction. 


2. 


RAILWAY. 

A  landlord  entered  into  some  ar- 
rangement with  his  tenant  for  a 
lease  for  eight  years.  Afterwards, 
a  railway  company,  beiqg  in  w%Ri 
of  part  of  the  farm,  agreed  with 
the  landlord  for  its  purchase.  Sub^ 
sequently  to  this,  by  seme  mis- 
take, the  landlord,  on  the  same 
day,  granted  a  lease  of  the  whple 
farm  to  the  tenant,  and  conveyed 
a  part  of  it  to  the  company.  A 
question  also  arosp,  under  the 
agreement,  whether  the  landlord 
or  the  company  was  to  m^ke  com- 
pensation to  the  tenant.  The 
company  took  possessioa,  and  the 
tenant  brought  ejectment.  Held, 
under  these  circumstances,  that 
the  company  could  maintain  a 
suit  to  stay  the  ejectment  and  as- 
certain the  rights,  aqd  an  enquiry 
was  directed.  The  Nortaich  RaH^ 
way  Company  v.  Wodehouse. 

Page  382 

See  Specific  Pbrformancb,  1- 

RAILWAY  SHARES. 

A  testator  bequeathed  spme  railway 
shares,  <<  and  all  his  right,  title, 
and  interest  therein."     Held,  th^t 
monies  which  he  had  paid  in  ad- 
vance 
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vance  beyond  the  calls,  passed  to« 
the  legatee.     Tanner  v.  Tanner, 

Page  69 


REAL  AND  PERSONAL 
ESTATE. 

See  Conversion. 


RECEIVER. 

1#  A  Receiver  appoinled  after  decree 

*  upon  moliosi,  ia  an  urgent  ca$e* 
Thomas  v.  Davies*  29 

2.  Where  a  reference  ha$  been  made 
to  appoint  a  Receivery  the  Court 
will  not,  by  consent  even  of  the 
parties,  dispense  with  the  usual 
security.    The  proper  course  is, 

.  for  the  parties,  of  their  own  au- 
thority, to  nominate  a  Receiver, 
and  then  to  apply  for  liberty  for 
him  to  act  without  security.  Man- 
ners v.  Furxe*  SO 

8.  A  Receiver  was  appointed  over 
a    testator's   real    property,   and 

•  afterwards  by  foreclosure,  another 
estate  became  comprised  in  the 
property,  and  an  order  was  made, 
that  the  Receiver  should  include 
the  rents  in  his  future  accounts. 

'  Held,  that  the  Receiver,  with  the 
approbation  of  the  Master,  had 
power,  without  a  special  order  of 
court,  to  set  and  let  the  foreclosed 
estate  under  the  64th  Order  of 
1828.     Duffiddy.Ekm.        590 

4.  A  motion  by  a  Defendant  for  a 
Receiver  is  irregular,  even  in  a 
cAse  where  one  executor  filed  a 

^    bill  against  l^is  co^yecutori  insist- 

ill 


ing  that  a  Receiver  was  necessary. 
Robinson  v.  Hadley*       Page  614 

5.  Rules  of  practice  upon  applica- 
tions to  discharge  Receivers  and 
vacate  their  recognizances.  Zato- 
sonv.  Bicietts.  627 

6.  If  the  balance  is  to  be  paid  into 
Court,  the  same  order  may  direct 
the  recognizances  to  be  vacated ; 
but,  if  the  balance  is  to  be  paid  in 
any  other  mode,  a  sect)nd  appll- 
tion  becomes  necessary.         Ibid. 

RECTOR  AND  VICAR. 

By  the  common  law,  the  Rector  has 
a  right  to  all  such  tithes  as  the 
Vicar  is  not  proved  to  be  entitled 
to,  and  the  title  of  the  Vicar  must 
rest  either  on  direct  proof  of  an 
endowment,  or  on  an  endowment 
to  be  inferred  by  prescription  or 
usage.   Attorney  Generals,  Ward. 

203 

REFERENCE. 

See  Infant. 
Railway. 
Specific  Performance. 

REPORT. 

1.  A  party  obtaining  a  Master's  re- 
port adverse  to  himself  will  be 
compelled  to  file  it.  In  re  The 
London  Dock  Company.  78 

2.  A  report  was  confirmed  by  orders 
»ut  and  absolute.  Held,  that  the 
Court  might  still  vary  the  report 
as  to  that  portion  of  it  which  re- 
lated to  the  maintenance  of  in- 
fants. Ramsdale  v.  Ramsdale*  220 


Vu  2 


REVER- 
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REVERSIONARY  INTEREST. 

A  feme  covert  was  entitled  to  a  re- 
versionary interest  in  a  sum  in 
the  funds.  All  the  other  parties 
entitled  surrendered  their  interests 
to  her.    The  fund  was  in  Court. 

.  Heldf  that  the  Jeme  covert  was 
still  unable  to  dispose  thereof. 
Whittle  V.  Henning.        Page  222 

REVIVOR. 

L  A  bill  was  filed  by  a  lunatic,  and 
his  committee^  and  an  injunction 
granted,  and  a  decree  made  di- 
recting an  issue.  The  lunatic 
died,  and  no  further  proceedings 
had  been  taken  by  the  committee. 
The  Court  ordered,  that  the  in- 

I  junction  should  be  dissolved  and  all 
proceedings  stayed,  unless  the  suit 
should  be  revived  within  a  limited 
time.    Price  v.  Berrington.        90 

2.  A  suit  abated  by  the  marriage  of 
one  of  three  female  Plaintiffs,  and 
a  bill  of  revivor  was  filed  by  the 
other  co-Plaintifis  against  her  and 
her  husband  only.  Held,  that  to 
such  a  bill,  all  accounting  parties 
ought  to  be  made  Defendants,  but 
that  under  the  circumstances  the 
objection  had  been  waived*  Jones 
v.  PoxnelL  398 

REVOCATION. 

See  Marriage  Settlement* 

ROAD. 
See  Vekdor  and  PunctiASER,  4. 


SCIRE  FACIAS. 

The  writ  of  scire  facias  to  repeal  a 
patent  does  not  issue,  nor  is  the 
fiat  for  that  purpose  granted  by 
the  Attorney-General  as  of  course. 
Semble.     The  Queen  v.  Prosser. 

Page  306 
See  Attornet-Genebal. 
Patent,  2,  5. 

SECURITY  FOR  COSTS.  . 

1*  A  Plaintiff  by  his  bill  described 
himself  as  resident  within  the 
jurisdiction*  The  Defendant  had 
some  notice  of  his  being  resident 
abroad.  The  Defendant  answered, 
and  on  a  subsequent  amendment, 
ademurrer  was  allowed  with  liberty 
to  amend.  The  Plaintiff  having 
amended  and  described  himself  as 
resident  abroad,  the  Defendant 
obtained  an  order  of  course  for 
security  for  costs :  \  Held,  under 
these  circumstances,  1st,  That 
such  an  order  might  be  obtained 
as  of  course,  though  after  answer^ 
2nd]y,  That  it  was  not  necessary 
in  the  petition  for  the  order,  to 
state  that  an  answer  had  been  filed; 
and,  3rdly,  That  though  the  De- 
fendant might  have  precluded  him* 
self  from  asking  for  securitjvfor 
costs  in  the  suit  as  it  stood  before 
the  last  amendment,  still  he  was 
not  so  precluded  after  the  Plain- 
tiff^ by  amendment,  stated  himself 
to  be  resident  abroad*  JVyllie  ¥• 
Ellice.  99 

2.  Where  a  Petitioner  is  out  of  the 
jurisdiction,  lie  may  deposit  a  sura 

isk 
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in  lieu  of  giving  security  for  costs, 
but  the  undcirtaking  of  bis  solicitor 
is  insufficient.    In  re  Normatu 

Page  401 

S.  A  Petitioner  having,  on  his  pe» 
tition,  given  a  false  address,  and 
having  neither  explained  it  nor 
given  a  true  address,  was  ordered 
to  give  security  for  costs,  though 
he  was  not  contemplating  gping 
out  of  the  jurisdiction.  Ex  parte 
Foley  In  re  Smith,  456 

4.  A  Plaintiff  who  gave  up  his  house 
in  England,  and  resided  abroad, 
as  he  stated,  **  for  a  temporary 
abode,'*  but  who  left  it  ambiguous 
whether  and  when  he  intended  to 
return,  ordered  to  find  security 
for  costs.    Kennavaay  v.  Tripp, 

SEPARATE  ACCOUNT. 

Legacy  carried  over  to  a  separate 
contingent  account,  in  order  to 
avoid  the  expense  of  serving  all 
the  parties  interested.  Cazalei  v. 
Smith.  177 

SERVICE. 
See  Pro  Conpesso,  2. 

SUBSTITUTKD  SERVICE. 

"*         SETTLEMENT. 

See  Power,  2. 

Ward  of  Court. 

SOLICITOR  AND  CLIENT. 

1.  An  order  of  course  requiring  a 
solicitor  to  deliver  his  bill  of  costs 


within  fourteen  days,  not  being 
obeyed,  the  next  order  is,  that  he 
may  deliver  it  within  four  days  or 
stand  committed.    In  re  Baxter. 

Page  37 
2.  Observations  on  the  unsatisfactory 
mode  of  remunerating  solicitors. 
Stephens  v.  Lord  Newborough. 

403 
See  Costs,  4* 
Next  Friend. 
Taxation.. 

SPECinC  PERFORMANCE. 

A  railway  company  about  to  sever 
the  Plaintiff's  land  by  their  rail- 
road, agreed  to  purchase  the  ne- 
cessary portion  of  land,  *^  subject 
to  the  making  sucb  roads,  ways, 
and  slips  for  cattle  as  might  be 
necessary."  Held,  that  although 
it  was  very  difficult  to  execute 
an  agreement  thus  expressed,  yet 
that  the  Plaintiff  was  entitled  to 
a  specific  performance: — that  the 
word  necessary  must  receive  a 
reasonable  interpretation ;  the  ex- 
pression was  held  to  mean  **  such 
roads,  ways,  and  slips  for  cattle  as 
might  be  necessary  and  proper 
for  convenient  communication 
between  the  severed  portions  of 
the  Plaintiff's  land,"  and  a  refer- 
ence was  therefore  directed  to 
ascertain  what  was  necessary  and 
proper.  Sanderson  v.  The  Cock" 
ermouih  and  Workington  Railuoay 
Company,  497 

See  Covenant,  1,  2. 

Vendor  and  Purchaser. 

VuZ     STATUTE 
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STATUTE  OF  LIMITATIONS. 

A  Plaintiff  brought  an  action  of 
ejectment  against  a  person  in  pos- 
session,  and  aftervrards  filed  a  bill 
of  discovery  in  aid  of  the  action, 
and  to  restrain  the  Defendant  from 
setting  up  outstanding  terms.  By 
the  death  of  the  Defendant  the  suit 
abated,  and  the  benefit  of  the 
action  at  law  became  lost.  After 
twenty  years  adverse  possession, 
the  Plaintiff  having  filed  a  biU  of 
revivor,  a  demurrer  thereto  was 
allowed,  on  the  ground  that  no 
effectual  proceeding  could  now  be 
had  at  law,  and  that  the  discovery 
and  relief  sought  would,  therefore, 
be  useless.    Bampion  v.  BirchaU. 

Page  88 

STATUTE. 

7  Geo*  2.  c,  8.    See  Discovert. 

1  fT.  4.  c.  86.  s.  15.  Ride  7.  See 
Forma  Pauperis. 

8  &  4  fT.  4.  c.  27.  See  Statute 
OF  Limitations. 

5  8c6  fV.^.c.  76.  See  Municipal 
Corporation  Act. 

1  Via.  c.  26.     See  Devise,  1. 

6  &6  Vict.  c.  22.  See  Jurisdiction. 
10  &  1 1  Vict.  c.  96.    iSee  Payment 

into  Court,  1. 


STAYING  PROCEEDINGS. 

A  bill  was  filed  by  a  lunatic  and  his 
committee,  and  an  injunction 
granted  and  a  decree  made  di- 
recting an  issue.  The  lunatic 
died|  and  no  further  proceedings 


had  been  taken  by  the  committee. 
The  Court  ordered  that  the  in- 
junction should  be  dissolved  and 
all  proceedings  stayed,  unless  the 
suit  should  be  revived  within  a 
limited  time.  Price  v.  Berrington. 

Page  90 

See  Dismissal  for  want  of  Pro- 
secution, 3. 
Ejectment. 

STOCKJOBBING  ACT. 
See  Penalty. 

STOP  ORDER. 

1.  By.  the  decree  a  sum  in  Court 
was  directed  to  b6  paid  to  the 
Plaintiff.  A  person,  not  a  party 
to  the  suit,  claiming  a  portion  of  it 
as  against  the  Plaintiff*  applied  for 
a  stop  order^  and,  having  shewn  a 
sufficient  primd  Jade  case,  the 
Court  ordered  the  fund  to  be  re- 
tained, on  the  terms  of  his  filing  a 
bill  within  ten  days  to  establish 
his  right.  Feistel  v.  Kin^s  CeUege^ 
Cambridge.  i254r 

^  Though  the  Court  will  stay  the 
payment  of  a  fund  out  of  Court 
for  the  purpose  of  giving  a  stranger 
the  opportunity  of  enforcing  his 
right  against  it,  yet  it  will  not,  for 
the  same  purpose,  order  into  Coart 
a  sum  directed  to  be  paid  by  one 
party  to  another.  Nervton  v.  As* 
keto.  446 

8.  By  the  decree,  an  arrear  of  di- 
vidends on  stock  was  ordered  to  be 
paid  to  the  Plaintiff  by  her  trustee. 
Shortly  aflcrwards,  such  arrears 
were,  under  the  1  &  2  Vict,  c  1 10. 

s.  14. 
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s.  li.f  charged  by  a  common  law 
-  Judge  with  the  payment  of  a  sum 
of  money  to  A,B.  A  petition  was 
presented  by  A.  B^  that  the  trustee 
tnight  pay  the  amount  into  Court, 
and  for  a  stop-order  thereon.  The 
'  petition  was  dismissed  with  costs, 
Newton  v.  Askew.  Page  446 

See  Priority,  1,  2. 

SUBPOENA. 

A  bill  was  filed  by  the  PlaintifF,  on 
behalf  of  the  shareholders,  against 
an  Irish  Railway  Company  and  its 
fifteen  Directors,  fourteen  of  whom 

•  were  resident  in  Ireland.  An  ap- 
plication to  discharge  an  order 
giving  leave  to  serve  the  Company 
with  a  subpcena  in  Ireland  was 
refused,  all  the  parties  except  the 
Company  having  already  appeared. 
Lewis  V.  Baldwin*  1 53 

SUBSTITUTED  SERVICE. 

• 

1.  A  party  having  gone  abroad  to 
avoid  service  of  an  order  for  pay- 
ment into  Court,  &c.,  substituted 
service  was  ordered  at  the  last 
place  of.  residence  and  on  her 
solicitor.    Burlton  v.  Carpenter. 

33 

^i.  In  1841y  a  Defendant  appeared 

•  by  his  Six  Clerk,  and  described 
himself  as  resident  at  C.  After  the 
abolition  of  the  office  of  Six  CFerk 
he  stated  no  address  for  service, as 
required  by  the  20th  General  Order 
of  October  184-2,  and  went  to  Ame- 
rica.  An  application  that  service 
of  all  proceedings  at  C  should  be 


deemed  good  service,  was  refused. 
Hughes  V.  Wheeler.        Page  178 

SUBSTITUTION. 
See  Lapsed  Legacy. 
Legacy. 

SUING  ON  BEHALF,  &c. 

A  club,  composed  of  numerous  mem- 
bers, was  dissolved.    Two  of  the 
managing    committee    possessed 
themselves  of  the  assets,  and  ap- 
plied  them    in  winding    up    the 
affairs.    Held,  that  they  might  be 
sued  by  one  member  **  on  behalf 
&c.  for  an  account  of  the  monies 
received  and  its  application,  and 
16  bring  back  the  balance,  if  any, 
without  making  the  other  mem- 
bers parties,  and  without  seeking 
a  general  winding  up  of  the  con- 
cern.        Richardson  v.  Hastings. 

17 

See  Costs,  3. 
Injunction,  6. 

SUMMARY  JURISDICTION. 
See  Petition,  It  2. 

SUPPLEMENTAL  BILL. 

1.  At  the  hearing,  it  was  objected, 
that  the  matters  contained  in  a 
supplemental  bill  ought  to  have 
been  brought  forward  by  amend- 
ment ;  but  held,  that  whatever 
weight  nilght  have  been  due  to 
the  objection,  if  brought  forward 
at  a  proper  time,  and  in  a  proper 
manner,  it  could  be  of  no  avail 
when  bt'ought  forward  for  the  first 

U  u  4i  time 
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time   at    the   hearing*     Rice  v. 
Gordon.  Page  265 

2.  One  of  many  incumbrancers  on 
an  estate  filed  a  bill  against  the 
owner,  and  one  only  of  the  other 
incumbrancers,  2).,  to  have  an 
account  of  the  incumbrances  and . 
their  priorities  ascertained.  A 
decree  was  made,  directing  a  re- 
ference to  ascertain  the  different 
incumbrancers  and  their  priorities, 
and  the  Plaintiff  was  to  bring 
them  before  the  Court*  The 
Master  made  his  report,  finding  the 
other  charges,  and  rejecting  the 
claim  of  Z).,  who  took  exceptions. 
The  Plaintiff  neglected  to  bring 
the  other  incumbrancers  found  by 
the  Master  before  the  Court,  and 
the  exceptions  were  ordered  to 
stand  over,  with  liberty  to  the 
Plaintiff  to  file  a  supplemental  bill 
against  all  necessary  parties.  The 
Plaintiff  accordingly  filed  a  sup- 
plemental bill  against  2>.,  and  the 
other  incumbrancers,  contesting 
the  validity  of  the  securities  found 
by  the  Master,  and  seeking  as 
against  />•  relief  different  from 
that  sought  by  the  original  bill. 
Held,  firsts  that  the  supplemental 
bill  was  irregular,  and  that  so  far 
as  it  sought  to  impeach  the  in- 
cumbrances found  by  the  Master, 
and  so  far  as  it  sought  against  />. 
relief  different  from  that  prayed 
by  the  original  bill,  it  ought  to  be 
dismissed  with  costs.  Secondly, 
that  D*  had  a  right  in  the  second 
suit  to  impeach  the  Plaintiff's  se- 
curities, although  he  had  not  done 
50  in  the  original  suit.    Thirdly, 


that  the  other  incumbrancers  had 
a  right  to  contest  the  Plaintiff's 
security,  although  at  the  hearing 
the  Plaintiff  admitted  their  priority. 
And,  lastly,  an  action  was  directed 
to  try  the  validity  of  the  Plaintiff*s 
securities.     Hek  v.  Lord  Badey, 

Page  587 
3.  The  Plaintiff,  in  a  supplemental 
bill,  set  out,  at  considerable  lengthy 
the  statements  of  the  original  bilL 
Held,  that  he  ought  to  pay  the 
costs  of  any  unnecessary  state* 
ments  to  be  determined  by  the 
Master.    Hordey  v.  Fatocett. 

Page  565 

See  Dismissal  7or  Want  of  Pro* 

SECUTION,  2. 

SUPPRESSION.      • 
See  Irregularity,  2,  3. 

SURVIVORSHIP. 

See  DemurrrRi  K 
Power,  2. 


TAXATION. 

1.  An  agreement  was  signed  be* 
tween  a  solicitor  and  his  clients, 
by  which  the  former  was  to  take 
a  sum  agreed  on,  in  full  of  all  de* 
mands.  An  order  of  course  after* 
wards  obtained  for  the  taxation  of 
his  bill  was  discharged  for  irre* 
gularity.    In  re  MackrilL         42 

2.  A  client,  on  a  special  petition, 

.    obtained 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


e6S 


•obtained  ao  order  for  taxation.  [ 
The  taxation  having  been  com- 
pleted, the  client  presented  a  pe- 
tition for  the  consequential  direc- 
tions* The  solicitor  then  objected, 
that  the  common  order  would 
have  been  sufficient,  and  he  asked 
the  costs  beyond  those  of  a  com- 
mon order.  Held,  that  the  ob- 
jection came  too  late*  In  re  Hair. 

Page  96 

3*  Order  for  taxation  obtained  by 
an  insolvent  debtor  of  a  bill  of 
costs  incurred  prior  to  his  in- 
solvency, discharged  with  costs. 
In  re  HaUaU.  163 

4*  A  cestui  que  trust  agreed  that 
her  trustee,  if  he  acted  as  solicitor 
in  a  suit,  should  receive  full  costs. 
A  bill  was  delivered  on  the  18th 
of  February^  and  on  the  8th  of 
March  the  solicitor  ceased  to  act. 
Af^er  discussion  as  to  the  amount, 
and  having  received  other  profes- 
sional advice,  the  client  paid  the 
bill  on  the  22nd  of  May^  a  deduc- 
tion being  made  therein*  On  an 
application  made  within  twelve 
months,  the  Court  refused  to  order 
a  taxation*    In  re  Wyche*      209 

Sn  Proof  of  overcharge  alone  is  in- 
sufficient to  obtain  the  taxation  of 
a  paid  bill ;  but  it  is  a  necessary 
ingredient.    In  re  Stirke^        804 

6.  An  order  of  course  to  tax  di- 
rected, that,  on  payment»  all-  the 
papers,  &c.,  of  the  client  should 
be  delivered  up*  The  solicitor 
claimed  a  special  lien  on  some  of 
the  papers  beyond  the  costs*  A 
motion  to  discharge  the  order 
was  refusedi  bccaiise,  if  the  soli- 


citor had  such  special  lien,  he 
would  be  protected  when  applica* 
tion  was  made  to  the  Court,  for 
the  delivery  of  the  papers.  In  re 
Teague^  Page  818 

7*  In  March  1847,  a  Railway  Com* 
pany  agreed  to  purchase  some 
property  and  to  pay  the  vendor** 
costs.  In  May  1847»  possession 
was  delivered*  The  bill  of  costs 
of  the  vendor's  solicitor  was  de* 
livered  on  the  18th  oi  June  1848, 
and  a  meeting,  to  complete  the 
purchase,  took  place  between  the 
solicitors  on  the  20th  of  June^ 
when  objections  were  then  made 
to  the  bill*  It  was  then  paid^ 
under  protest,  and  with  an  intima- 
tion that  it  would  be  taxed,  and 
a  petition  for  taxation  was  pre* 
aented  a  few  days  after.  Held, 
that  there  was  not  sufficient  evi* 
dence  of  pressure  to  open  the 
matter  by  ordering  a  taxation. 
In  re  Welchman*  819 

8.  The  costs  of  an  affidavit,  filed  in 
support  of  a  motion,  but  not  en«- 
tered  in  the  order  as  read,  will  not 
be  allowed  on  taxation,  even  as 
between  solicitor  and  client*  Ste* 
phens  v.  Lord  Nexoborough*     403 

9*  Copy  of  a  correspondence  between 
the  parties,  furnished  to  Counsel 
as  instructions  for  a  bill  and  par* 
tially  inserted  therein,  disallowed 
on  a  taxation  as  between  solicitor 
and  client.  I6id. 

10*  Briefs  to  two  Counsel,  on  an  un- 
opposed motion  made  by  a  trustee 
to  pay  money  into  Court,  allowed, 
upon  appeal  from  the  decision  of 
the  Taxing  Master.  Ibid. 

11.  A  petition 
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11.  A  petition  was  presented  to  com- 
promise a  suit,  which  it  was  sup- 
posed would  be  unopposed^  but, 
after  the  delivery  of  the  briefs,  an 
opposition  was  threatened.     Fur- 

'  ther  briefs  being  thereupon  de- 
livered, the  costs  thereof  were 
allowed  on  taxation  as  between 
solicitor  and  client.  Siephenk  v. 
Lord  Newboroughi  Page  403 

'12.  A.  B.  was  entrapped  into  becom- 
ing ft  trustee;  but  it  was  agreed 
that  he  should  be  discharged.  He, 
consulted  Counsel  as  to  the  liabi-; 

'  Itty  he  had  Incurred,  and  instructed 
him  to  prepare  proper  deeds  for 

'  his  protection.  It  was  discovered: 
that  a  breach  of  trust  had  been 
committed  pt-evious  to  his  becom- 
ing trustee,  and  Counsel  prepared 

-  a  bond  and  release  for  A.  B.*b. 
protection,  but  which  were  never, 
executed,  in  consequence  of  a  suit 
having  been  instituted  by  A.  B,, 
to  set  the  matter  right.  Held, 
over-ruling  the  decision  of  the 
Taxing  Master,  that,  under  an 
order  to  tax  A,  B.'s  costs,  charges, 
and  expenses  of  and  incidental  to 
the  trust,  A,  B.  was  entitled  to 
the  costs  of  the  drafl  bond  and 
release^  though  they  had  never 
been  used.  Ibid, 

13.  During  thfc  above-mentioned  suit, 
the  tenailt  for  life  made  proposals 
to  A*  B.  for  a  settlement,  and  on 
which  the  advice  of  Counsel  was 
obtained  by  A.  B,  in  conference. 
Held,  also,  that  A.  B.  was  en. 
titled  to  the  fee  paid  by  him  for 
this  conference.  Ibid. 

14.  Under  the  common  order  to  tax 


a  solicitor's  bill,  the  Taxing  Masters 
v/ould  tax  a  bill  for  parliament- 
ary business  upon  the  scale  of 
parliamentary  allowances.  In  re 
Sudloto  and  Kingdom »      Page  400 

15.  A.  B,t  a  solicitor,  agreed  to  act 
for  C.  2).,  another  solicitor,  in  his 
personal  business  on  the  terms  of 
principal  and  agent.  C  D.  neg- 
lected to  take  out  his  certificate 
during  part  of  the  time.  Held, 
that  the  agreement  was  not  irf- 
valid,  and  an  order  of  course  to 
tax  was  sustained.  Ex  parte  Fo* 
leyy  In  re  Smith,  456 

16.  After  action  brought,  an  order 
was  made  here  for  taxation.  The 
solicitor  was  found  overpaid,  but 
the  action  at  law  was  in  such  a 
state,  by  the  mispleading  of  the 
client,  that,  if  it  had  proceeded,  a 
balance  would  iiave  been  found 
due  to  the  solicitor.  On  an  ap- 
plication for  an  order  against 'the 
solicitor  to  refund  and  pay  the 
costs  of  the  taxation,  the  Court 
made  such  order,  but  gave  no 
costs  of  the  action,  or  of  the  ap- 
plication.    In  re  Smith.  468 

17.  Gfeat  discretion  li  allowed  to 
the  Taxing  Master  as  to  the  items 
of  the  costs  of  taxation.  In  re 
BurchelL  596 

18.  Where,  upon  appeal  from  the 
Taxing  Master,  there  appeared 
considerable  difficulty  in  ascer- 
taining the  real  facts,  and  ques- 
tions 0^  law  depended  upon  them, 
the  Court  directed  an  action  to 
try  the  question.  Ibid. 

19.  A  solicitor  actedfor  clients  under 
a  special  agreetDent  as  to  cbsts, 

which 
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which  was  doubtful.  Held,  that 
the  Court  had  no  jurisdiction  to 
determine  the  construction  and 
effect  of  the  special  agreement  on 
petition.  In  re  Beale.  Page  600 
20.  The  costs  of  taxation  depend  on 
whether  one-sixth  is  taken  off  the 
bill  of  cost9;  and  to  determine 
this,  a  distinction  is  to  be  made 
between  strictly  professional 
charges  and  disbursements,  and 
independent  cash  payments.  Those 
payments  only  which  are  made  in 
pursuance  of  the  professional  duty 
undertaken  by  the  solicitor,  and 
which  he  is  bound  to  perform,  or 
which  are  sanctioned  as  profes- 
sional payments,  by  the  general 
and  established  custom  and  prac- 

•  tice  of  the  profession,  ought  to  be 
entered  and  allowed  as  professional 
disbursements  in  the  bill  of  costs. 
Other  disbursements  ought  to  be 

I  included  in  a  separate  cash  ac- 
count. In  re  Remnant.    Page  603 

SL  In  a  legal  proceeding,  yf.  be- 
came liable  to  pay  60/.  This  was 
paid  by  J3.,  his  solicitor,  who  had 
not  acted  for  A*  in  the  proceeding. 
Held  that,  in  a  taxation  as  be- 
tween A.  and  B.^  the  60if.  was  not 
properly  included  iit  ^.'s  bill  of 
costs,  for  the  purpose  of  determin- 

.  ing  whether  one->sixth  had  been 
taxed  off,  although  it  was  pro- 
perly chargeable  as  a  cash  pay- 
ment. Ibid. 

See  Contempt^  1. 
Costs,  1.  4. 
Irregularity.    * 
Waiver,  2. 


TENANCY  BY  ENTIRETIES. 

1.  Bequest  to  A.t  his  wife  and  chil- 
dren. A.  and  his  wife  being  to- 
gether entitled  to  one-fourth,  A. 
insisted  that  he  was  entitled  to 
one-half  of  such  one-fourth  in  his 
own  right,  and  that  his  wife  was 
entitled  to  a  settlement  in  respect 
of  a  moiety  only.  His  wife,  how- 
ever, claimed  a  settlement  in  re- 
spect of  the  whole,  tield,  that 
the  fund  must  be  retained,  with  a 
direction  to  pay  the  dividends  to 
the  husband  during  the  joint  lives, 
with  liberty  for  the  survivor  to 
apply.     Atcheson  v.  Atcheson. 

Page  485 

2.  Held  also,  that  if  such  a  legacy 
were  not  brought  under  the  con- 
sideration of  the  court,  payment 
to  the  husband  would  be  a  good 
payment ;  but  in  case  of  no  pay- 
ment the  wife  would  be  entitled 
by  survivorship.  Ibid. 

See  Husband  and  Wife. 

TENANT  FOR  LIFE. 

On  a  motion  to  pay  assets  of  a 
testator  into  Court,  the  Court  de- 
clined to  direct  the  payment  of 
the  income  to  the  tenant  for  life, 
to  be  continued,  unless  the  exe- 
cutor took  upon  himself  the  re- 
sponsibility Df  the  payment*  Abby 
V.  VUford.  28' 

See  Breach  of  Trust^  5. 
Perishable  Proi»erty« 

^     TENANT  RIGHT. 

i  1.  An  old  tenant  from  year  to  year 
'  of 
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of  charity  lands  bad,  by  an  ouday 
of  capitali  &c.,  greatly  enhanced 
itf  value.  The  old  tenant  and  An 
B.were  both  willing  to  take  a  lease 
at  a  rent  exceeding  the  value ; 
but  the  rent  offered  by  A.  B»  was 
the  largest.  The  Court  held,  that, 
notwithstanding  the  fair  claims  of 
the  old  tenant,  tlie  benefit  to  the 
charity  must  be  regarded,  and 
that  An  B*%  offer  ought  to  be  ac« 
cepted,  if  the  excess  of  the  rent 
offered  by  him  exceeded  the 
amount  of  compensation  to  which 
the  tenant  *was  equitably  entitled 
on  being  turned  out.  The  Aiior" 
netf'General  v.  Gaitu.  Page  63 
2*  Reference,  under  the  circura* 
stances  directed,  to  ascertain  whe- 
ther any  and  what  compensation 
ought  to  be  paid  to  an  outgoing 
tenant  from  year  to  year  for  his 
outlay  of  capital  on  charity  lands. 

Jbid. 

TIME  TO  ANSWER. 

Tlie  first  application  for  time  to  an« 
swer  is  not  of  course,  but  must 
(unless  the  facts  be  admitted  by 
the  Plaintiff)  be  supported  by  afii- 
davir,  shewing  sufficient  cause  and 
due  diligence.    Brown  v.  Lee, 

162 

TITHES. 

Tithes  of  peas  and  beans  have 
been  held  to  be  comprised  in  the 
description  of  *'  tithes  of  corn/' 
The  Attamet/'General  v.  Ward, 

See  Rector  and  ViCAR. 


TITLE  DEED. 
See  Pboductiov  or  DocumektSi  & 

TRADE. 
See  Bmbach  of  Tmust,  % 

TRADE  BIARKS. 
See  IviuNCTioMi  1, 2. 

TRUST. 

VHiere  trustees,  under  an  errooe- 
otts  view  of  the  efiect  of  a  will, 
pay  to  parties  money  to  which 
they  are  not  entitled,  this  Coort, 
in  administering  the  estate,  will 
compel  a  restitution  and  repay- 
ment, and  will  give  a  lien  on  the 
other  interests  of  such  parties  on* 
der  the  will,  even  as  against  aa 
assignee  for  valuable  considera- 
tion.   Dihbs  V.  Goren.    Page  i83 

See  Breach  of  Trust. 
Trustkb. 

VoirUNTARY  S£TTl*KM£HT. 


TRUSTEE. 

1.  Power  was  given  to  trustees  and 
thehr  successors  to  appoint  new 
trustees.  The  Court  being  called 
on  to  appoint  new  trustees,  de* 
clined  to  enable  such  new  trustees 
to  appoint  successors.  HMer  v. 
Durbin.  594 

2.  The  practice  in  the  case  of  White 

V.  mite 
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Y.  mile  (5  Beavan,  221.)  will  not 
now  be  followed.  Holder  ▼.  Dur- 
bifu  Page  594< 

See  Breach  of  Trust. 
Executor. 
Fraud. 
Parties,  2« 

TRUSTEE  INDEMNITY  ACT. 

1.  Executors  paid  money  into  Court 
under  the  Trustee  lodemnity  Act, 
to  an  account  headed,  '*In  the 
matter  of  the  trusts  of  the  will  of 
S.  J.*"  The  Court  held  that  the 
account  was  too  general  to  enable 
it  to  act  under  this  statute*  In 
re  Jotepli's  WiU.  625 

2.  Observations  as  to  the  effect  of 
and  the  proper  mode  of  proceed- 
ing under  this  Act.  Ibid* 

See  Payment  into  Court,  K 


UNCERTAINTY. 
See  Demurrer,  2,  S, 


VENDOR  AND  PURCHASER. 

1»  AJb  agent  wrote  to  i?.,  **  I  am 
directed  to  offer  you  for  the  pre- 
mises 3000/.,''  &c.  B.  replied, 
*•  We  accept  your  offer.  If  you 
approve  of  the  inclosed,  sign  the 
same»  and  we  will,  on  receipt  of 


the  deposit,  sign  you  a  copy."  J?, 
filed  a  bill  for  specific  perform- 
ance, and  A,  did  not  produce  the 
enclosure.  Held,  that  the  two 
letters  constituted  a  valid  con- 
tract, intended  to  be  carried  into 
effect  by  the  inclosure ;  and  that, 
though  it  did  not  appear  that  the 
inclosure  had  been  approved  of, 
still  that  this  did  not  affect  the 
prior  valid  contract.  Gibbins  v. 
The  Board  of  Management  of  the 
North  Eastern  Metropolitan  A^y 
lum  District,  Page  I 

2.  Where  the  vendor  of  land  in  lots 
for  the  purpbse  of  buildings,  ac* 
companies  his  description,  parti- 
culars, and  conditions  of  sale,  with 
a  map  delineating  the  intended  di- 
visions of  the  property  by  new 
roads,  he  must  be  understood  to 
hold  out  expectations  that  the  lots 
will  be  so  divided,  and  it  would 
not  be  competent  to  him  to  divide 
the  land  in  a  different  manner,  so 
as  to  attract  an  occupancy  and 
population  entirely  different  from 
that  which  would  have  been  pro- 
duced by  acting  on  the  plan  pro- 
posed and  held  out  at  the  sale. 
Peacock  V.  Penson.  355 

3.  A  person  not  a  party  to  the 
contract  ought  not  to  be  made 
party  to  a  suit  for  specific  per* 
formance.  I&id. 

4.  One  stipulation  in  a  contract  for 
purchase  was  that  the  vendor 
should  make  a  certain  road,  which 
it  turned  out  he  could  not  make 
without  incurring  a  forfeiture.. 
Held,  that  the  purchaser  was  en- 
titled to  a  decree  for  specific  per- 
formance 
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forinance  with  a  compensation  for 
.    th^  road.    Peacock  v  Penson. 

Page  355 
$.  An  order  to  pay  purchase-money 

into  Court  without  perjudice  to 
.    the    title    refused,    though  con- 

sented  to  by  ,  pll   parties,  there 

being  no  specialty  in  the  case. 

OuMcley  V.  AnsinUher*  399 

Set  Breach  of  Trust,  1. 

Dismissal  for  want  6t  Pro- 

CUTION,  1. 

Fraud. 

Partnership. 

PowBRi  3. 

Specific  Performance. 

VESTED  INTEREST. 

A  bequest  of  residue  to  trustees  on 
the  trusts  after  mentioned,  foU 

'  lowed,  first,  by  a  trust  to  provide 
for  annuities,  then  by  a  trust  to 
pay  interest  to  legatees  for  life, 
and  then  by  a  trust  to  '*  pay  and 
transfer  "  the  capital  to  the  chil- 

'    dren  of  the  tenants  for  life,  gives 
to  those  children  an  interest  which , 
vests  immediately  on  the  testator's 
death.  Salmon  v.  Green,  453 


VOLUNTARY  SETTLEMENT. 

In  1832,  Sir  R.  R,  transferred  2197/. 
stock  into  the  names  of  trustees» 
an4  executed  a  voluntary  deed, 
declaring  the  trusts  in  favour  of 
his  daughter  and  her  children.  In 
1840  he  ^ecuted  a  second  d^d, 
which,  without  noticing  the  first 

.    deed,  recited  that  be  had  trwis-  J 


ferred  a  sum  of  2197/.  stock  ipto 
the  names  of  these  trustees,  sad 
proceeded  to  declare  trusts  some- 
what difierent,  and  gave  a  life 
interest  to  his  wife.  Held,  first, 
that  the  stock  intended  to  be 
settled  by  the  two  deeds  was  the 
same;  secondly,,  that  the  trusts  of 
the  first  deed  could  not  be  altered 
by  th^  second  ;  and,  thirdly,  that 
the  second  deed,  failing  to  oper- 
ate, gave  no  right  against  th# 
assets  of  the  settlor.  Newiam  v. 
Asiem*  Page  145 


WAIVER. 

1.  An  irregular  order  for  taxation 
psay  be  waived,  but  it  roast  be 
done  in  some  clear  and  unequi- 
vocal manner.   In  re  MactrilL  42 

2.  On  the  21st  of  Juljf  the  Master 
proceeded  ex  parte  in  a  taxation 
in  the  absence  of  the  client,  who 
had  not  been  served  with  a  war- 
rant to  proceed  on  that  day.  A 
warrant  was  afterwards  regularly 
served  for  the  31st  of  Juljf^  sub- 
scribed /*to  complete  the  taxa- 
tion." The  client  did  not  attend ; 
but,  the  Mgst^r  being  informed 
of  the  former  irregularity,  re- 
taxed  so  much  of  the  bills  as  had 
been  taxed  on  the  21st.  Held,  thfit 
the  client  not  having  attend^  thf 

.  warratit  of  the  31st,  could  nbt 
set  up  the  irregularity  of  the  21st, 
In  re  Mourilyan*  48 

See  SUPPLEBCEKTAL  BiLLj  1^ 

Taxation,  2. 
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WARD  OF  COURT. 

In  a  settlement  made  on  the  mar* 
riage  of  a  female  ward  of  Court, 
provision  must  be  made>  out  of 
her  fortune,  for  the  children  of 
a  future  marriage.  Rudge  v. 
WinnalL  Page  98 


WARRANT  ON  PREPARING 
REPORT. 

See  Master's  Office. 

WILL. 

1.  It  is  a  common  rule  of  construc- 
tion, that  if  the  words  of  a  gift 
are  of  themselves  plain,  distinct, 
and  capable  of  having  a  legal 
effect,  effect  must  be  given  to 
them,  notwithstanding  any  impro- 
bability whicb  may  arise  from 
looking  at  the  other  parts  of  the 
will.  On  the  other  hand,  if  the 
words  are  ambiguous  in  expression 
or  effect,  they  are  not  to  be  re- 
jected for  uncertainty,  but  you 
must  collect,  if  you  can,  from  the 
other  parts  of  the  will^  an  indica- 
tion of  what  the  testator  meant 
by  those  words,  which,  by  them- 
selves^ appear  to  be  ambiguous. 
Wilso7i  V.  Eden.  289 

2.  A  party  had  a  power  to  appoint 
by  will  executed  without  any  parti- 
cular formality.     Upon  a  petition 


to  obtain  the  fund  out  of  Court, 
Held,  that  it  was  not  necessary 
to  produce  the  original  will,  but 
that  the  evidence  of  the  probate 
was  sufficient.     Ward  v.  Ward. 

Page  377 

See  Case  to  Law. 
Conversion. 
Costs,  II. 
Devise. 
Forfeiture,  2. 
Husband  and  Wife. 
Lapsed  Legacy. 
Legacy. 

Mortmain. 
Per  Capita. 

Railway  Shares. 
Tenancy  by  Entireties. 
Vested  Interest. 

WINDING-UP. 
See  Suing  on  Behalf,  &c. 

WITNESS. 

1.  An  order  may  regularly  be  ob- 
tained as  of  course  after  publica- 
tion for  the  examination  of  wit- 
nesses as  to  credit.  Penny  v, 
Watts.  298 

2.  It  is  not  necessary  that  in  such  an 
order  the  examination  should  be 
limited  to  matters  not  in  issue  in 
the  cause ;  for  if  they  extend 
further,  the  depositions  would  be 
suppressed.  Ibid. 
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